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BEFORE THE I N D I A N  C L 4 I P I S  CONMISSION 

MINNESOTA CHIPPEJA TRIBE, ET AL. , ) 

1 
P e t i t i o n e r s ,  ) 

) 
v. ) 

) 
THE UNITED STATES OF AMERICA, ) 

1 
Defendant. ) 

Docket No. 18-C 

Decided: October 10, 1968 

Appearan.ces : 
Jay H. Hoag, w i th  whom was 
Marvin J. Sonosky, 
At torneys  f o r  P e t i t i o n e r s .  

David M. Marsha l l ,  w i th  whom was 
M r .  A s s i s t a n t  Attorney General Clyde 0. Mar tz ,  
Attorneys f o r  Defendant. 

OPINION OF THE CONMISSION 

Vance, Chairman, de l ive red  t h e  opin ion  of the  Commission. 

Th i s  ca se  is  now before t he  commission on p e t i t i o n e r s '  mot ion  f o r  

summary judgment by which they  seek  a de te rmina t ion  t h a t  t he  "Chippewas 

of Lake Super ior ,  o r  the  Chippewas of t h e  Miss i s s ipp i ,  or  t h e  P i l l a g e r  

Chippewas, o r  o ther  Chippewa bands included a s  p a r t i e s  p l a i n t i f f ,  o r  some 

combinat ion of the  same" were t h e  owners by "recognized t i t le"  of t h e  l ands  

which were ceded t o  t he  United S t a t e s  by t h e  Trea ty  of J u l y  29, 1837 (7 S t a t .  

536). The p e t i t i o n e r s  a s s e r t  t h a t  t h e  United S t a t e s  recognized t i t l e  in. t h e  

Chippewas by the  P r a i r i e  du Chien. T rea ty  of August 19, 1825 (7 S t a t .  272) ,  

and t h e  subsequent course of d e a l i n g s  and s e r i e s  of t r e a t i e s  between t h e  

United S t a t e s  and the Chippewas. The lands  involved i n  t he  1837 c e s s i o n  a r e  

r e f e r r e d  t o  a s  Royce Area 242. 
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This  c a s e  i s  s i m i l a r  t o  t h e  claims presented by the  Minnesota Chippe- 

was an.d o t h e r s  in. Docket Nos. 18-S and 18-T. The C m i s s i o n  h a s  en t e red  

i t s  dec i s ions  on p e t i t i o n e r s '  motions i n  those cases  (Docket NO. 18-S, de- 

c ided  August 13, 1968 (19 Ind. C 1 .  Comm. 319); Docket No. 18-T, decided 

August 20, 1968 (19 Ind. C 1 .  C m .  341)).  I n  determining t h a t  t h e  P r a i r i e  

du Chien Trea ty  and t h e  supplementary t r e a t i e s  i n  1826 and 1827 were Con- 

g r e s s i o n a l  Acts  which granted  recognized t i t l e  t o  Chippewas, w e  s e t  f o r t h  

i n  t h e  opin ions  i n  those  cases  our reasons f o r  our  hold ings .  Those same 

reasons  l ead  us  t o  t h e  conclus ion  t h a t  p e t i t i o n e r s '  motion f o r  summary 

judgment should l i kewise  be granted i n  t h e  s u b j e c t  ma t t e r .  W e  s e e  no - 

r ea son  t o  r e i t e r a t e  our  views i n  d e t a i l  i n  t h i s  opinion. What t h e  Com- 
3 

:mission s t a t e d  i n  t h e  opinions i n  Docket Nos. 18-S and 18-T i s  adopted a s  
-- 

o u r  reasons  f o r  t h e  f i n d i n g s  and d e t e m i n a t i o a m a d e  he re in .  

However, i n  t h e  s u b j e c t  case  defendant has  presented a n  a d d i t i o n a l  

argument i n  oppos i t i on  t o  the  g ran t ing  of p e t i t i o n e r s '  motion. Th i s  i s s u e ,  

which was n o t  involved i n  e i t h e r  the Docket Nos. 18-S o r  18-T cases ,  con- 

c e r n s  t h e  Menominee Indians.  Defendant has  s e t  f o r t h  a  d e t a i l e d  presen- ' 

t a t i p n  of Menominee problems inc luding  a l leged  "gross overreaching" of t he  

Menominees by t h e  soph i s t i ca t ed  New York Indians  when t h e  l a t t e r  rece ived  

a  l and  c e s s i o n  from t h e  Menominee i n  1822; inadequate r e p r e s e n t a t i o n  of 

t h e  Menominee a t  t h e  1825 P r a i r i e  du Chien Treaty;  poor r e p r e s e n t a t i o n  of 

t h e  Menominee a t  t he  1827 Treaty when they were cha rac t e r i zed  a s  "a f l o c k  

of geese  wi thou t  a leader";  a l leged  un jus t  f i x i n g  of Menominee boundaries . p 
a t  t h e  P r a i r i e  du Chien Trea ty  and supplementary 1827 Trea ty ;  and .V 
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subsequent c laims of the  Menominee t o  lands  which o v e r l a p  Royce Area 2 4 2  

and a  d i scuss ion  of the  bas i s  and a l leged  v a l i d i t y  of such c la ims .  

The ma t t e r s  which defendant r a i s e s  concerning t h e  Menominee a r e  not  

p e r t i n e n t  t o  t h i s  ca se .  The h i s t o r y  of Menominee d e a l i n g s  wi th  t h e  

United S t a t e s  and o t h e r  Indians and the  m e r i t s  of Menominee land  c la ims  

a r e  r e l a t e d  t o  i s s u e s  which were involved i n  t he  claims of t h e  Menominee 

a g a i n s t  t h e  United S t a t e s .  Those claims were presented be fo re  t h e  Court 

of Claims i n  seven sepa ra t e  s u i t s .  An o v e r a l l  s e t t l emen t  was embodied 

i n  a  Court  of Claims judgment of Ju ly  13,  1951, f o r  $8,500,000.00. On 

A p r i l  24, 1952, Ind ian  Claims Commission Docket No. 129 was, upon motion 

of  t h e  p e t i t i o n e r ,  dismissed with pre judice  f o r  t h e  r ea son  t h a t  a l l  m a t t e r s  

5 s e t  f o r t h  t h e r e i n  had been conpromised and s e t t l e d  i n  t h e  Court of Claims 

judgment. A s  ~ e t i t i o n e r s '  counsel s t a t e s  i n  h i s  b r i e f ,  t h e  government 

seeks  t o  conver t  a n  i s s u e  of law i n t o  a  t r i a l  on Menominee u s e  and occupancy 

i n  which t h e  government assumes the r o l e  of advocate f o r  t h e  Menominee. 

But even i f  t h e r e  were mer i t  t o  t he  defendant ' s  a s s e r t i o n  t h a t  Royce 

Area 242 encroached on the  Menominee a b o r i g i n a l  land  hold ings ,  t h a t  would 

n o t  be a  b a s i s  f o r  denying the claim i n  t h i s  case  based on recognized t i t l e .  

A s  we have s e t  f o r t h  i n  more d e t a i l  i n  our  opinions i n  t h e  Dockets 18-S and 

18-T c a s e s ,  recognized t i t l e  is  the  g ran t ing  t o  t he  Indians  by Congress of 

a  permanent r i g h t  of occupancy i n  lands.  And the re  need be no a c t u a l  u s e  

o r  occupat ion  o r  even the presence of Indians  i n  an  a r e a  t o  s u s t a i n  recog-  

n i zed  t i t l e .  The lands to  which an  Ind ian  t r i b e  has  been g ran ted  recognized  

t i t l e  may be a l l  o r  p a r t  of the lands formerly held by them under mere 
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abor ig inal  t i t l e  or may be lands they never previously occupied. The 

M i a m i  Tribe of Oklahoma, e t  a l . ,  v. The United S t a t e s ,  146 C .  Cls. 421, 

445 (1959). The presence, or  even. a  p r i o r  exclus ive  use and occupation 

of an area  by other  Indians would not  de fea t  a  Congressional g ran t ing  of 

recognized t i t l e .  

The area  i n  quest ion i n  t h i s  case  was a  p a r t  of t h e  a rea  t o  which 

Congress granted recognized t i t l e  i n  the  Chippewas. By t h e  1825 P r a i r i e  

du Chien Treaty and the  1827 Treaty c l e a r ,  unambiguous boundaries were 

described which f ixed the  areas of t h e  respec t ive  t r i b e s .  There i s  no 

b a s i s  f o r  t h e  contention tha t  t h i s  Comiss ion i s  f r e e  t o  s u b s t i t u t e  o t h e r  

boundaries t o  ad jus t  f o r  some supposed i n e q u i t i e s  among the  var ious  t r i b e s  

which p a r t i c i p a t e d  i n  the  t r e a t i e s .  

It  has  a l s o  been determined t h a t  the  1825 and 1827 t r e a t i e s  recognized 

t i t l e  i n  the  Menminee. This Commission found i n  Emigrant New York Ind ians  

v. United S t a t e s ,  5  Ind. C 1 .  Corn. 560, 628, "... And p e t i t i o n e r s  [New 

York Indians]  l i m i t  t h e i r  claim t o  t h e  a rea  which was recognized i n  t h e  

Treaty  of P r a i r i e  du Chien i n  1825 and the  Treaty  of Butte des Morts in. . 

1827 when t h e  Menominee boundaries were f i n a l l y  established." I n  a f f i rming  

t h i s  Commission the  Court of Claims s t a t e d ,  "By the  Trea t i e s  of P r a i r i e  

du Chien and Butte des Morts i n  1825 and 1827, and by supplemental t r e a t i e s ,  

t h e  United S t a t e s  recognized the  t i t l e  of the  Menominees t o  the  a r e a  i n  

ques t ion  i n  t h i s  case." United S t a t e s  v. Emigrant New York Indians ,  177 C. 

C l s .  263, 278 (1966). The Menominee l i n e s  a s  determined by the  1825 and 

1827 T r e a t i e s  do not extend i n t o  o r  i n  any way overlap Royce Area 242. 



19 Ind. C 1 .  Corn. 514 

In  the subject  case p e t i t i o n e r s  contend t h a t  the  a rea  of recognized 

Chippewa country i s  bounded by the Canadian in ternat ion.a l  l i n e  on the  

nor th ;  on the e a s t  by the 1827 Butte des Morts Treaty l i n e  which terminated 

i n  Lake Michigan; on the south by the  A r t i c l e  5 and A r t i c l e  6 P r a i r i e  du 

Chien boundaries; and on the  west the  A r t i c l e  5 l i n e  which terminated a t  

the  Red River f ixed the  boundary from t h a t  point  up t o  t h e  mouth of the  

Goose River on the  North Dakota s ide .  From the Goose River t o  t h e  Canadian 

border and west i n t o  North Dakota has already been found t o  have been 

Chippewa country, occupied by Pembina Chippewas. Red Lake, Pembina Bands, 

e t  a l . ,  v. United S t a t e s ,  6 Ind. C l .  Corn. 247. The Corriinission i s  s a t i s -  

f i e d  t h a t  these  a r e  the  bounds of recognized t i t l e  i n  the  Chippewas a s  
' -+;. 

-$ e s t a b l i s h e d  by the  1825 P r a i r i e  due Chien Treaty and t h e  supplementary 
_.i= 

t r e a t i e s  i n  1826 and 1827. 

W e  have, therefore ,  concluded t h a t  p e t i t i o n e r s '  motion f o r  summary 

judgment should be granted. By Congressional ac t ion  t h e  UnEted S t a t e s  

g ran ted  recognized t i t l e  i n  the  Chippewa Indians t o  a l l  of t h e  claimed 

lands  (Royce Area 242) . The lands were ceded t o  the  United S t a t e s  by t h e  

Trea ty  of J u l y  29, 1837, which was proclaimed on June 15, 1838. 

Having ruled favorably on pe t i t ioners '  t i t l e  clahn t o  Royce Area 242, 

we s h a l l  reserve  f u r t h e r  judgment u n t i l  proof has been o f fe red  a s  t o  the  

c o n s i d e r a t i o n  paid f o r  the cession,  the acreage involved, and t h e  f a i r  

market va lue  of the area a s  of June 15, 1838. 

F u r t h e r ,  the Commission w i l l  consider a t  t h a t  time t h e  mat te r  of a 

p r e c i s e  d e f i n i t i o n  of the  e n t i t y  o r  e n t i t i e s  t o  be e n t i t l e d  t o  p a r t i c i p a t e  
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i n  any prospec t ive  award,should t h e r e  be one. Accordingly, the p a r t i e s  

a r e  d i r e c t e d  t o  inc lude  i n  the  next  proceedings and b r i e f i n g s  t h e i r  

r e spec t ive  con.tentions on this i s sue .  

We concur: 
/-7 




