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OPINION OF THE COMMISSION 

Vance , 'Chairman, 

This case is the 

of the Osage to lands 

of 1808. The land in 

delivered the opinion of the Commission. 

successor to-Docket No. 105, and involves the claim 

on the west side o£ the cession line of the Treaty 

question in Docket No. 106 is Royce Area 97, to which 

the Osage relinquished their rights in the Treaty of September 25, 1818. 

The land in question in Docket No. 107 is a vast area of Oklahoma and Kansas, 

and a small portion of Missouri and Arkansas, also contiguous to the Cession 

Line of 1808. The Osage relinquished their rights to it in a Treaty dated 

June 2, 1825. 
/ 
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The Osage claim the land i n  t h e i r  cases  on the b a s i s  of both recog-  

nized and a b o r i g i n a l  t i t l e .  The claim of recognized t i t l e  i s  on language 

of the  Trea ty  of 1808, provid ing  t h a t  the Osage: 

[ S J h a l l  be permit ted t o  l i v e  and t o  hunt ,  without  
mo les t a t ion ,  on a l l  t h a t  t r a c t  of count ry ,  west of 
the n o r t h  and south  boundary l i n e ,  on which they ,  
The Grea t  and L i t t l e  Osage have usua l ly  hunted o r  
r e s ided :  Provided the  same be not  the hunt ing  grounds 
of any n a t i o n  o r  t r i b e  of Indians  i n  amity with the  
United S t a t e s  . . . 
We t h i n k  the  above language i s  f a r  too i n d e f i n i t e  t o  c o n s t i t u t e  r ec -  

o g n i t i o n  of t i t l e .  F i r s t ,  the language provides only t h a t  the Osage 

" s h a l l  be permi t ted  t o  l i v e  and t o  hunt." That language f a l l s  s h o r t  of 

any g r a n t  o r  r e c o g n i t i o n  of t i t l e .  Second, t he re  i s  no i n d i c a t i o n  i n  

the  T r e a t y  a s  t o  t he  boundaries  of t h e  land involved. The s ta tements  of 
-- 

.- _<he Ind ians  themselves,  F inding  Nos. 6 and 7 , cannot by any p r e t e x t  be 

imputed t o  be  t h e  w i l l  of Congress o r  the P res iden t  a t  the  time of 

r a t i f i c a t i o n .  Cf.  Ute Indians  v .  United S t a t e s ,  330 U.S. 169, 180 

- ( 1 9 4 7 ) .  Absent f u r t h e r  evidence,  we cannot assume Congress had the  Lewis 

and C l a r k  Report  o f  1806 i n  mind a t  the time of r a t i f i c a t i o n  ( see  F inding  

No. 6 ) .  

P e t i t i o n e r  i s  no t  aided by the  language of l a t e r  t r e a t i e s  i n  t h i s  ca se ,  

even though i n  o t h e r  ca ses  the c o u r t s  have been w i l l i n g  t o  look t o  such 

o t h e r  language f o r  c l a r i f i c a t i o n .  The Treaty of 1818 and the  Trea ty  of 1825 

ceded t o  t h e  United S t a t e s  a very  l a rge  body of land ,  b u t  a t  no p o i n t  i n  

t hose  t r e a t i e s  d i d  the Government recognize t h a t  the Ind ian  claim "had any , 
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substance."  Sac and Fox Tr ibe  v.  United S t a t e s ,  161 C t .  C 1 .  189,  197 (1963).  

Under those  circumstances,  we conclude t h a t  n e i t h e r  t h e  Trea ty  of 1808 n o r  

t h e  l a t e r  t r e a t i e s ,  s epa ra t e ly  o r  i n  combination, s u f f i c e d  t o  g i v e  recognized  

t i t l e  t o  t h e  Osage t o  any land i n  ques t ion  here .  

P e t i t i o n e r  a l s o  c i t e s  t h e  i n s t r u c t i o n s  of GovernorLewis t o  P e t e r  

Chouteau (Finding No. 5 ) ,  who nego t i a t ed  t h e  Treaty of 1808, which in-  

s t r u c t i o n s  were communicated t o  t h e  Senate  when i t  r a t i f i e d  t h e  Trea ty .  The 

r e l e v a n t  passage reads simply: "it a s s u r e s  t o  [ t h e  Osage],  f o r  t h e i r  ex- 

c l u s i v e  use ,  t h e  lands west of t h e  boundary l i n e . "  Here a g a i n ,  no s p e c i f i c  

t r a c t  was mentioned. The i n s t r u c t i o n s  and t r e a t i e s ,  taken toge the- r ,  mere ly  

e s t a b l i s h  one boundary between t h e  Indian  and non-Indian t e r r i t o r i e s .  T h i s  

$ f a c t  i n  i t s e l f  cannot c o n s t i t u t e  r ecogn i t i on  of t i t l e .  Minnesota Chippewa, 
- 

8 Ind.  C 1 .  Comm. 781 a t  818. Under t h e s e  circumstances,  we ho ld  t h a t  t h e  

Osage d i d  n o t  have recognized t i t l e  t o  t h e  l and  involved and s o  w e  must 

examine t h e  f a c t s  t o  s e e  i f  they j u s t i f y  f i nd ing  a b o r i g i n a l  t i t l e .  

Number 106 

The a r e a  involved i n  Docket No. 106 h e r e i n a f t e r  r e f e r r e d  t o  a s  Royce 

Area 97, w a s  described i n  t h e  t r e a t y  a s  fol lows:  

Finding 9  

***Eeginning a t  t h e  Arkansaw r i v e r ,  a t  where t h e  
present  Osage boundary l i n e  s t r i k e s  t h e  r i v e r  a t  
Frog Bayou; then up t h e  Arkansaw and Verd ig r i s ,  t o  
t h e  f a l l s  of Verdigris  r i v e r ;  thence,  eas twardly ,  
t o  t h e  sa id  Osage boundary l i n e ,  a t  a po in t  twenty 
leagues north from t h e  Arkansaw r i v e r ;  and, wi th  
t h a t  l i n e ,  t o  t h e  p lace  of beginning. [Ar t .  I ,  
Treaty of September 25, 1818, 7  , S t a t .  183, 184.1 
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T r a d i t i o n a l l y ,  t he  permanent v i l l a g e s  of t h e  Osage were l o c a t e d  n o r t h  

of t h i s  reg ion  along t h e  Missouri and L i t t l e  Osage Rivers ,  b u t  a  s i z e a b l e  

v i l l a g e  had a l s o  been e s t a b l i s h e d  near  t h e  Verd ig r i s  River ,  c l o s e  t o  t h e  

p re sen t  s i t e  of Claremore, Oklahoma, only about t h i r t y  mi l e s  nor thwes t  of 

t h e  n e a r e s t  boundary of Royce Area 97. 

The i s s u e  i n  t h i s  ca se  i s  whether t h e  Osages had a b o r i g i n a l  t i t l e  t o  

Royce Area 97. I n  o rde r  t o  e s t a b l i s h  t h e i r  t i t l e ,  t he  Ind ians  must show 

cont inuous and exc lus ive  use and occupancy " f o r  a  long time" o r  "from t ime 

immemorial." Confederated Tribes of Warm Spr ings  Reserva t ion ,  177 C t .  C l s .  

184 a t  194 (1967), and cases  t h e r e  c i t e d .  The i s s u e  i s  no t  d i f f i c u l t  t o  

r e so lve .  The Government's only evidence was presented  by P ro fes so r  Dale 

-Yenning of t h e  Univers i ty  of Missouri .  P ro fe s so r  Henning's r e p o r t ,  

r, 
i u t t r e s s e d  w i t h  t h e  suppor t ing  e x h i b i t s ,  conceded t h a t  a t  about  1800, Area 

97 w a s  r e s t r i c t e d  t o  Osage use and occupancy: 

If The Osage Indians  apparent ly  f requented  Area 97 f o r  
purposes of hunt ing almost without  oppos i t i on  u n t i l  
t h e  beginnings of e a s t e r n  t r i b a l  movement ac ros s  t h e  
M i s s i s s i p p i  about 1800." Report of P ro f .  Henning, . 

P l a i n t i f f ' s  Exhibi t  84, page 26; and s e e  Finding 9.  

S i m i l a r l y ,  p e t i t i o n e r ' s  evidence i n d i c a t e s  t h a t  t h e  Osage c o n t r o l l e d  t h i s  

t e r r i t o r y  by a t  l e a s t  1750. (Pet .  Ex. 129 a t  pp. 114-17 and suppor t ing  

ev idence) .  

There would thus  seem t o  be no d i s p u t e  t h a t  t h e  Osage had a b o r i g i n a l  

t i t l e  t o  Area 97 i n  1800. It was immater ial  t h a t  they d i d  no t  l i v e  t h e r e  

S O  l ong  as they  had exc lus ive  use of t h e  a r e a  and frequented i t  f o r  h u n t i n g  

purposes .  Confederated Tribes of Warm Springs,  177 C t .  C l s .  184 a t  194.  
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During the period 1800-18, eastern tribes began to encroach somewhat 

on Area 97, at one point even traversing it entirely to raid the Osage 

village near the Verdigris River in 1817. Except for one rather vague and 

dubious reference by defendant's expert to settlement by Cherokee in Area 

97 in 1816, there is no evidence to support a finding that any group had 

permanent settlements in the area before 1818. Petitioner's expert's re- 

port states clearly that the Cherokee were settled outside Area 97 in 1816 

(Pet. Ex. 129 at p. 158), and defendant's expert's own report contradicts 

his testimony that there was any settlement in Area 97 before 1818: 

I I A search of historic documents has been made in 
an effort to locate reference to possible village 

- 

location of any known historic tribal unit, but 
none has been found within Azea 97 grevi~us to 
1818. . ." (Def. Ex. 84 at p. 26) 

_ rS 
Under these circumstances the Commission finds that there were no permanent 

Indian settlements in Area 97 before 1818. 

The only question remaining to be determined is whether the encroach- 

ments of the eastern tribes' hunting and war parties in the area from 1808 

to 1818 constitute an extinguishment of Osage aboriginal title. The 

Commission has already held that raids and similar encroachments do not 

extinguish title where the raiders do not succeed in establishing permanent 

settlements. Mescalero Apache, 17 Ind. C1. Cornrn. 154, and we hold that 

principle applicable here. The Osage have thus established aboriginal title 

to the entire area in Docket Ro. 106. 
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Number 107 

Number 107 i s  a more complicated case.  It dea l s  with p z r t s  of 

Arkansas and Pl issouri ,  most of Oklahoma, and a  l a r g e  p a r t  of Kansas. 

I t  may be remarked t h a t  t he  p e t i t i o n  a s s e r t s  t i t l e  on ly  t o  the  land 

ceded by t h e  Trea ty  of  1825. This t e r r i t o r y  is  usua l ly  considered t o  be  

completely contained i n  the  boundaries of Royce Area 123, which a r e  t he  

Canadian River  i n  Oklahoma on the  south and the  cess ion  l i n e s  of 1808 and 

1818 on t h e  e a s t .  A t  t h e  t r ia l ,  however, p e t i t i o n e r ' s  e x p e r t  w i tnes s  pu t  

i n  evidence tending  t o  show abor ig ina l  t i t l e  a l l  t h e  way t o  t h e  Red River  

on t h e  south  and w e l l  i n t o  c e n t r a l  Arkansas on t h e  e a s t .  

I n  l i g h t  of t h e  fo l lowing  opinion the  var iance  i s  immater ia l  b u t  

t h e  Commission wishes t o  make i t  c l e a r  t h a t  it has  passed on the  m e r i t s  

of t h e  e n t i r e  c la im as presented i n  the  evidence. Reference t o  t he  map 

( p e t i t i o n e r ' s  e x h i b i t  130) i s  the e a s i e s t  and c l e a r e s t  method of d e f i n i n g  

'i 
:the t e r r i t o r y  claimed. 

Much of t h i s  c a s e  depends on the weight accorded t h e  evidence 

marshal led by ,  2nd testimony o f ,  exper t  witnesses .  p e t i t i o n e r ' s  expe r t  

was D r .  Fred W. Voget, P ro fe s so r  of Anthropology a t  Southern I l l i n o i s  

Univers i ty .  D r .  Voget i s  a  respected an thropologis t  and au tho r  of many 

- papers  i n  h i s  f i e l d .  He has  worked i n  t h e  anthropology of o t h e r  Indian  

t r i b e s ,  bu t  had never  conducted a  study of the  Osage u n t i l  employed t o  

compile a r e p o r t  f o r  t h e  p e t i t i o n e r .  H i s  r epo r t  cons is ted  almost 

e n t i r e l y  of f i n d i n g s  from h i s  study of h i s t o r i c a l  documents. 
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The defendant ' s  exper t  was D r .  Carl  Haley Chapman. D r .  Chapman i s  

Professor of Anthropology and Direc tor  of American Archaeology a t  the  

Universi ty of Missouri.  D r .  Chapman has been in t ima te ly  involved wi th  

work on the Osage f o r  many years ,  beginning wi th  h i s  d o c t o r a l  d i s s e r t a t i o n .  

H i s  evidence and repor t  were based both on h i s t o r i c a l  documents and 

archeological  evidence. I t  i s  the  opinion of the  Commission t h a t  D r .  

Chapman's evidence was more persuasive than t h a t  of D r .  Voget, al though 

t o  say s o  is  no d i s c r e d i t  t o  the he lp fu l  and scho la r ly  work of D r .  Voget. 

The d e f i n i t i o n  of the area  of abor ig ina l  t i t l e  he re  i s  rendered 

d i f f i c u l t  by the  nature  of the Osage cu l tu re .  The Osage wandered about  

the  p l a i n s  i n  search  of game, operat ing from a small base of permanent 

v i l l a g e s  located i n  western Missouri and e a s t e r n  Kansas and Oklahoma. 

The quest ion must now be whether p e t i t i o n e r  has proved t i t l e  t o  any 

land beyond t h a t  immediately surrounding the  v i l l a g e s .  P e t i t i o n e r ' s  

exper t ,  D r .  Voget, presented evidence and testimony t o  the  e f f e c t  t h a t  the  

Osage had contro l led  and occupied a v a s t  t e r r i t o r y .  The b a s i c  d i f f e r e n c e  

between D r .  Voget and D r .  Chapman concerned the e x t e n t  of c o n t r o l  

\ 

exerc ised  by the Osage over t e r r i t o r y  which both e x p e r t s  conceded had 

been used by the  Osage f o r  purposes of war and hunting. 

The problem i n  t h i s  case is  complicated even f u r t h e r  by t h e  f a c t  t h a t  

i n  o r d e r  t o  prove abor ig inal  t i t l e  the p e t i t i o n e r  must produce evidence 

bearing on an e r a  when there was almost no white se t t l ement  of the  a r e a  

and when, indeed, much of i t  was unexplored and the balance was only 

r a r e l y  t raversed  by explorers  and t rappers  on whose journa l s  p e t i t i o n e r  
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must r e l y .  Maps of the a r ea  were f r equen t ly  i naccu ra t e ,  and obse rva t ions  

made by t r a v e l l e r s  were always s u b j e c t  t o  the cavea t  t h a t  the obse rve r  

may n o t  have been thoroughly acquainted with the people and geography of 

t h e  a r e a ,  o r  was v i s i t i n g  the a r e a  f o r  a  purpose o the r  than obse rva t ion  

of I n d i a n s  and may have made the observa t ion  o f f e red  here  i n  an offhand 

and i n a c c u r a t e  manner. 

Having made these  genera l  r e f l e c t i o n s ,  we now pass t o  the  c o n s i d e r a t i o n  

of  s p e c i f i c  boundaries  of  the abo r ig ina l  t e r r i t o r y .  

1. The E a s t e r n  Boundary. The e a s t e r n  boundary of t h e  t e r r i t o r y  i n  

d i s p u t e  h e r e  i s  t h e  e a s i e s t  t o  e s t a b l i s h .  I n  the previous Osage c a s e ,  

Docket NO. 105 ,  we determined t h a t  p e t i t i o n e r  had abor ig ina l  t i t l e  t o  a l l  
-5. 

3 l a n d  on  t h e  e a s t  s i d e  of the  Cession Line of t he  Treaty of 1808 from t h e  
_--.-- 

n o r t h e r n  boundary of Cass County, Missour i ,  t o  the  Arkansas River .  P a r t  

o f  t h e  l and  wes t  of t h a t  l i n e  has a l r eady  been disposed of i n  Number 106. 

T h i s  r e g i o n  was t h e  most heav i ly  s e t t l e d  by the  Osage of a l l  t h e  t e r r i -  

t o r y  involved  h e r e .  T r a d i t i o n a l l y ,  t he  Osage v i l l a g e s  were l o c a t e d  n o t  

f a r  t o  t h e  e a s t  of the  ce s s ion  l i n e  of 1808, b u t  between 1790 and 1825 t h e  

p r i n c i p a l  v i l l a g e s  were moved immediately t o  the west of the c e s s i o n  l i n e  

of 1808. See F ind ings  19-22. Furthermore, the  evidence e s t a b l i s h e s  t h a t  

by 1750 t h e  Osage had c leared  the a r e a  between t h e i r  v i l l a g e s  and t h e  

b u f f a l o  h u n t i n g  grounds west of 'the 97 t h  meridian of o the r  Ind ian  s e t t l e -  

ment and e x c l u s i v e l y  used and occupied the  a r e a  immediately wes t  of t h e  

c e s s i o n  l i n e .  See Finding 2 6 .  Af t e r  t h e i r  v i l l a g e s  were moved wes t  of 

t h a t  l i n e ,  t h e y  continued hunt ing e a s t  of i t  ( see  ~ i n d i n g s 2 4  and 271, 
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ind ica t ing  a continued contro l  of the t e r r i t o r y  immediately west of the 

1808 Cession Line. The conclusion i s  thus inescapable t h a t  the Osage had 

abor ig ina l  t i t l e  t o  a  t e r r i t o r y  having as  i t s  e a s t e r n  boundary the  cess ion  

l i n e  of the Treaty of 1808 from the northern boundary of Cass County, 

Missouri ,  t o  the point  of i n t e r s e c t i o n  with the boundary of Royce Area 97, 

the  cession l i n e  of the Treaty of 1818. Since we have a l r eady  determined 

i n  No. 106 t h a t  Royce Area 97 was pa r t  of the Osage abor ig ina l  t e r r i t o r y ,  

i t  a l s o  follows t h a t  the t e r r i t o r y  between the cess ion  l i n e  of 1818 and 

the  t e r r i t o r y  conceded by the  government i n  t h i s  case must have been used 

by the Osage f o r  hunting purposes and f o r  purposes of t r a n s p o r t a t i o n  t o  

o t h e r  hunting grounds. Thus the cession l i n e  of the  Treaty  of 1818 from 

the  cess ion  l i n e  of 1808 t o  the Verdigris  River a l s o  is  a boundary of the  

abor ig ina l  t e r r i t o r y  i n  t h i s  case. 

2. The Southern and Western Boundaries. The southern and western 

boundaries of the abor ig inal  t e r r i t o r y  involve s i m i l a r  cons ide ra t ions .  

They a r e  extremely d i f f i c u l t  t o  t r ace  f o r  two reasons: (1) the  Osage were 

roaming hunters  and g rea t  f i g h t e r s  who covered a l a r g e  expanse of t e r r i -  

to ry ,  and (2) during the years  i n  question Indian t e r r i t o r i e s  were con- - 
s t a n t l y  i n  f l u x  because of the westward emigration of e a s t e r n  t r i b e s .  

P e t i t i o n e r ' s  evidence tends t o  show an abor ig inal  t e r r i t o r y  extending 

t o  the  Red River on the south and the 100th meridian on the  west.  It i s  . 

q u i t e  c l e a r  from the evidence of both p a r t i e s  t h a t  war p a r t i e s  and . 

occas ional  hunting pa r t i e s  did t r ave l  t h a t  f a r ,  bu t  t h a t  f a c t  i n  i t s e l f  

does not  mean t h a t  the Osage had exclusive possession of the  t e r r i t o r y .  
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The bes t  es t imate  of the Osage population from 1808 to  1825 i s  between 

f i v e  and s i x  thousand. p e t i t i o n e r  would have us be l ieve  t h a t  wi th  a 

populat ion of t h a t  s i z e  the Osage were able  t o  exc lus ive ly  use and occupy 

t h i s  huge t e r r i t o r y .  milk p e t i t i o n e r  does b r ing  f o r t h  some evidence 

tending t o  b u t t r e s s  t h i s  conclusion, the defendant ,  on the  o the r  hand, 

produced h i s t o r i c a l  evidence tending t o  prove t h a t  o t h e r  war and hunt ing  

p a r t i e s  d id  tend t o  use p a r t s  of the t e r r i t o r y  claimed by p e t i t i o n e r .  

Faced with c o n f l i c t i n g  evidence and exper t  opinion,  and moreover wi th  

evidence which i s  a t  b e s t  vague and uncer ta in ,  the Commission holds  t h a t  

- 
the  preponderance of the evidence ind ica tes  t h a t  wi th  a populat ion of 

f i v e  t o  s i x  thousand, of which about 1500 would be war r io r s ,  the  Osages 

- could no t  have exclus ively  control led and occupied a l l  of the  t e r r i t o r y  
_I.- 

claimed here .  

P e t i t i o n e r ' s  evidence does tend t o  show t h a t  by 1750 the Osage had 

e s t a b l i s h e d  exclus ive  use and occupancy a l l  t he  way t o  the  Arkansas River.  

See Finding 26. On the south, we f ind there  is  l i t t l e  evidence t o  suppor t  

a b o r i g i n a l  t i t l e  south of the Arkansas River. There was l i t t l e  t o  draw 

the  Osage i n  t h a t  d i rec t ion .  The ancient  homelands and hunting grounds 

of  the Osage were t o  the  north and e a s t  i n  Missouri  and northern Arkansas, 

and the  b u f f a l o  drew them primarily t o  the west ,  not  t o  the south.  Indeed,  

according t o  p e t i t i o n e r ' s  own exh ib i t  130, a  l a r g e  map of the t e r r i t o r y  

involved the  only Osage camp s i t e s  south of the Arkansas, e a s t  of the  97th  

meridian,  were only located by vague repor ts  of h i s t o r i a n s ,  unver i f i ed  

by l o c a t i o n  on contemporaneous maps o r  archeological  da ta .  Furthermore, 
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p e t i t i o n e r ' s  own e x h i b i t  130 loca tes  the supposed camps south of the 

Arkansas only because they were reported at tacked by the Choctaws i n  1 8 2 2 .  

This  a t t a c k ,  coupled with an a t t a c k  by the Choctaws on the Br ight  par ty  

and the Osage i n  1806 (Def. Ex. 10 a t  p. 16) and B r i g h t ' s  r epor t  t h a t  a  

number of t r i b e s  hunted on the Arkansas River (id. a t  l l ) ,  i n d i c a t e s  t h a t  

the  Osage never completely dominated the t e r r i t o r y  south of the Arkansas. 

The Commission therefore  f inds  t h a t  i n  1825 the southern boundary of Osage 

a b o r i g i n a l  t e r r i t o r y  e a s t  of the 97th meridian was the  Arkansas River.  

I n  determining the western boundary, the Commission i s  faced with an 

e q u a l l y  amorphous body of evidence. I t  appears t h a t  by 1750 the  Osage had 

c o n t r o l  of the e a s t  bank of the  Arkansas River a f t e r  it turns  northward i n  

Oklahoma. See Finding 26. Beyond t h a t  po in t ,  much depends on the  nature  
\ 

- - - '= - - 
of the  b u f f a l o  hunt ,  which was the p r i n c i p a l  a t t r a c t i o n  drawing the  Osage 

westward. The Osage had developed a  seasonal ,  buffalo-hunting economy a s  

e a r l y  a s  1700 which they maintained u n t i l  a f t e r  1825. s e e  Findings 2 4  and 

27. P e t i t i o n e r ' s  evidence on the  l o c a t i o n  of buf fa lo  tends t o  be un- 

c e r t a i n ,  b u t  p e t i t i o n e r ' s  evidence tends t o  prove t h a t  a t  the r e l e v a n t  

t imes masses of buffa lo  began t o  appear beginning a t  the  97th  meridian 

westward (see Finding 2 5 ) .  The 97th meridian i s  approximately t h e  

l o c a t i o n  of the  Arkansas River a f t e r  i t  turns  northward i n  nor the rn  

Okl ahoma . 
The Commission bel ieves t h a t  the  evidence tends t o  prove t h a t  the  

Arkansas River i n  par t  a l s o  formed the western boundary of the  Osage 

a b o r i g i n a l  t e r r i t o r y .  The d is tance  between the Arkansas and the  v i l l a g e  

s i tes  was not  g rea t ,  ranging from 50 t o  100 miles a t  most p o i n t s ,  and it 
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would have been necessary f o r  the Osage to  con t ro l  and t r a v e r s e  t h i s  a r ea  

t o  main ta in  access  t o  the b u f f a l o  herds ,  a s ide  from whatever hunt ing value 

the  t e r r i t o r y  may have had. Given these f a c t s ,  i t  i s  reasonable t o  conclude 

t h a t  t h e  Osage had exc lus ive  use and occupancy of the t e r r i t o r y  up t o  the  

Arkansas River  from about 1750 up t o  and beyond 1825 ( s e e  Finding 26) .  

Defendan t ' s  evidence i n d i c a t e s  t h a t  the country west of the Arkansas was 

hunted over  by h o s t i l e  t r i b e s  but  there i s  no s u b s t a n t i a l  evidence t h a t  the 

a r e a  e a s t  of the  Arkansas was used by t r i b e s  o ther  than the Osage ( see  

F ind ing  27).  The ~ e t i t i o n e r ' s  evidence t h a t  the Osage had abor ig ina l  t i t l e  

t o  t he  Arkansas along i t s  north-south course being b a s i c a l l y  uncont rad ic ted ,  

= -.-. --. t h e  Commission s o  f i n d s  a s  t o  the a r ea  south of the  Kansas border.  
-2 

I 
A ,$ The t e r r i t o r y  i n  ques t ion  a s  the map shows, extends t o  the  100th 

mer id ian  and even beyond, except  f o r  an oblong t e r r i t o r y  beginning a t  the 

a t h e r n  boxder of Kansas, represent ing  Royce Areas 475, 476 and 530. 

N a t u r a l l y ,  none of those a reas  a r e  concerned i n  t h i s  ca se ,  a l though s i n c e  

they p e n e t r a t e  f a r  i n t o  the  t e r r i t o r y  i n  quest ion i n  an e a s t e r l y  d i r e c t i o n ,  

we must of n e c e s s i t y  d i scuss  them. 

A s  we found above, t o  the south of the Kansas border ,  the Arkansas 

R ive r  provided a l o g i c a l ,  n a t u r a l  western boundary f o r  the  abo r ig ina l  

t e r r i t o r y .  By t h e  time the Arkansas t r ave r se s  Areas 476 and 530, however, 

and r e - e n t e r s  t h e  disputed t e r r i t o r y ,  i t  has  turned i n  a  nor thwes ter ly  

d i r e c t i o n  and has  b a s i c a l l y  re turned  t o  an eas t -wes t  course.  I n  t h i s  

n o r t h e r n  p o r t i o n  of the dis'puted t e r r i t o r y ,  p e t i t i o n e r  ' s  own evidence 

admi ts  t h a t  o t h e r  t r i b e s ,  p a r t i c u l a r l y  the Kansas, hunted b u f f a l o  wi th  the  
D 
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Osage west of the 97 th  meridian.  p e t i t i o n e r  would have us  be l i eve  t h a t  

the Kansas hunted i n  the a r e a  only a s  gues ts  of the Osage. ~ e f e n d a n t ' s  

evidence,  however, tends t o  prove t h a t  the Osage hunted wi th  the K a n s a s  

because they were not  s t rong  enough to  venture so  f a r  from t h e i r  v i l l a g e s  

wi thout  reinforcements ,  and t h a t  even with reinforcements  they were not 

e n t i r e l y  s a f e  i n  the t e r r i t o r y  west of the 97th meridian (see Finding 2 7 ) .  

We f e e l  t h a t  de fendan t ' s  evidence i s  more convincing on the p o i n t ,  and 

f i n d ,  Lacking any l o g i c a l  o r  d e f i n i t e  n a t u r a l  boundary, thn t be tween 

Area 476 and the  nor thern  boundary of the Osage abor ig ina l  t e r r i t o r y ,  t o  

be defined below, the  wes tern  boundary of the Osage t e r r i t o r y  was the 

97 th  meridian. 

3.  The Northern Boundary. P e t i t i o n e r  has submitted cons iderable  

evidence t o  e s t a b l i s h  the no r the rn  boundary of the  a b o r i g i n a l  t e r r i t o r y .  

While t h i s  evidence, being the  same s o r t - o f  h i s t o r i c a l  documents on which 

we have a l r eady  cemented, might be r e fu t ed  by e i t h e r  s i m i l a r  o r  o the r  

evidence, it i s  i n t e r e s t i n g  t h a t  defendant  has  n o t  done so. I n  regard t o  

t h e  o t h e r  boundaries defendant  has  submitted evidence of occupat ion  and 

u s e  by o t h e r  t r i b e s .  I n  t h i s  a r e a ,  however, t he  only  evidence suppor t ing  

de fendan t ' s  proposed boundary from Bur l ing ton ,  Kansas,  t o  S c h e l l  C i t y ,  

Missour i ,  i s  the  a s s e r t i o n  t h a t  a  t r i b e  the  s i z e  of the  Osage simply could 

n o t  c o n t r o l  a  l a r g e r  a rea .  

Absent any f u r t h e r  evidence, we f e e l  p e t i t i o n e r  has  s u s t a i n e d  i t s  

burden a s  t o  the nor thern  abor ig ina l  boundary, w i th  one excep t ion .  I n  

c. Docket No. 105, the Commission determined t h a t  the a r e a  around F o r t  Osage, 
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l oca t ed  approximately a t  the junct ion of the Missouri River and the 

c e s s i o n  l i n e  of 1808, was used by o the r  t r i b e s  a s  well a s  the O s a g e .  For 

t h a t  r ea son  i t  was found t h a t  the abo r ig ina l  boundary of the Osage  t e rmi-  

na ted  a t  the nor thern  boundary of Cass County, btissotlri. We f e e l  con- 

s t r a i n e d  t o  hold the  s a m  way i n  t h i s  case ,  so  t h a t  from t h e  cess ion  

l i n e  of  1808 t o  the Kansas Border, the nor thern  boundary i s  held to have 

been a l i n e  corresponding t o  the cu r r en t  nor thern  border of Cass County. 

Missour i .  

From t h a t  p o i n t  the nor thern  boundary of the t e r r i t o r y  follows the 

boundary of  Area 123 south  along the Kansas border from the northern 

boundary of  Cass County, Missouri ,  then west by north-west across  Kansas 

t o  a p o i n t  on the  Area 123 boundary due no r th  of Ern~or ia ,  Kansas. The 

boundary s o  e s t a b l i s h e d  roughly fo l lows  the d i v i s i o n  between the dra inages  

of  t h e  Kansas and 

prove. From t h a t  

Cottonwood River, 

F l o r e n c e ,  Kansas,  

Arkansas R ive r s ,  which p e t i t i o n e r ' s  evidence tended t o  

p o i n t  the abo r ig ina l  boundary ran  due south  t o  the 

thence west  and southwest a long the Cottanwood River t o  

thence due west  t o  t he  97 th  meridian. 

To sum up  t h i s  Opinion, we f ind  t h a t  

a t e r r i t o r y  commencing a t  the  junc t ion  of 

County, M i s s o u r i ,  and the  ces s ion  l i n e  of 

c e s s i o n  l i n e  t o  t he  ces s ion  l i n e  of 1818; 

t he  Osage had o r i g i n a l  t i t l e  t o  

t h e  nor thern  boundary of Ca-ss 

1808, running south a long  the  

thence sou th-wes t a1  ong the  
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a long  the boundary of Royce Area 123 t o  the  97th  meridian;  thence n o r t h  

along the  97th meridian t o  a po in t  due west  of F lorence ,  Kansas; thence 

due e a s t  t o  and eastward along the Cottonwood River t o  a p o i n t  due south  

of Emporia, Kansas; thence due no r th  t o  t he  boundary of Royce Area 123; 

thence e a s t  by southeas t  along the  boundary of Royce Area 123 t o  t h e  

Missour i  border;  thence nor th  t o  the  no r the rn  boundary of  Cass County, 

Missour i ;  thence eastward along the  no r the rn  boundary of Cass County, 

Missour i ,  t o  the poin t  of o r i g i n .  

--. 
/' ---+&->,-. 

T. Vance, Chairman 

We concur: - 




