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OPINION OF THE COMMISSION i 

Yarborough, Commissioner, delivered the Opinion of the Commission. i- 
I 

In this case, previous actions of the Indian Claims Commission have 

resulted in a finding of aboriginal title in the petitioner to a tract of 

land in Arkansas and Louisiana, The Caddo Tribe of Oklahoma v. United I , 

States, 4 Ind. C1. Comm. 201 (1956), and have fixed the value of the tract 

and the amount the Caddos should have received for its cession under an' 

1835 Treaty, 8 Ind. C1. Comm. 354 (1960). A subsequent decision allowed 

as an offset against the avard the value of the petitioners' Oklahoma 



r e s e r v a t i o n .  It was t h e r e  he ld  t h a t  t h e  Caddo acqui red  no compensable 

i n t e r e s t  i n  t h e  Oklahoma r e s e r v a t i o n  u n t i l  t h e  Act of March 2 ,  1895 

g r a t u i t o u s l y  ves t ed  t i t l e  i n  them, and t h a t  t h e  amount of t h e  o f f s e t  should 

be t h e  1895 va lue  of t h e  Caddo r e s e r v a t i o q 9  Ind.  C 1 .  Comm. 557 (1961).  Pro- 

ceedings t o  determine t h a t  va lue  a r e  pending. 

On motion of t h e  p l a i n t i f f ,  t h e  Commission i s  urged t o  r econs ide r  i t s  

d e c i s i o n  and d e c l i n e  t o  a l low t h e  o f f s e t  of t h e  Oklahoma r e s e r v a t i o n .  No 

new evidence i s  o f f e r e d ,  bu t  new d e l c a r a t i o n s  of law by t h e  a p p e l l a t e  c o u r t s  

are brought  t o  t h e  Commission's a t t e n t i o n .  

Although 

s i d e r a t i o n  of 

i s  n o t  f i x e d .  
t 

-,/ i n t e r l o c u t o r y  

any sums owed 

under our  Rules of Procedure, t h e  t ime f o r  formal recon- 

ou r  d e c i s i o n  has  long s i n c e  passed,  t h e  judgment i n  t h e  c a s e  

The 1961 d e c i s i o n  complained of i t  but  one of  t h e  s e v e r a l  

de t e rmina t ions  looking t o  a f i n a l  s t r i k i n g  of t h e  ba l ance  of 

by t h e  United S t a t e s  t o  t h e  Caddo under our  Act. It cannot  

b e  expected t h a t  t h e  Commission w i i l  look wi th  f avo r  on r e c o n s i d e r a t i o n  of 

i s s u e s  f u l l y  t r i e d  be fo re  i t ,  but  t h e  Commission recognizes  i t s  r e spons i -  

b i l i t y  t h a t  t h e  f i n a l  judgment i n  a  ca se  should be f r e e  from r e v e r s i b l e  

e r r o r .  I f  t h e  Commission f i n d s  e r r o r  i n  a  case s t i l l  under i t s  j u r i s -  

d i c t i o n ,  it must a c t  t o  c o r r e c t  i t .  It i s  no t  t o  be expected,  however, 

t h a t  t h e  Commission w i l l  re-weigh t h e  evidence i n  concluded proceedings ,  w i t h  

o r  w i thou t  t h e  o f f e r  of cumulative evidence. 

I n  t h i s  c a s e ,  t h e  1961 dec i s ion  was based on t h e  theory  t h a t  t h e  

measure of t h e  o f f s e t  should be i t s  va lue  a t  t h e  t ime t h e  g i f t  was made. 
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Since t h a t  t ime,  t h e r e  has  been a  c l e a r  holding by t h e  Court of Claims t h a t  

such an o f f s e t  of l and  should be valued no g r e a t e r  than  i t s  c o s t  t o  t h e  

Government. The Kickapoo Tr ibe  of Kansas, e t .  a l .  v. United S t a t e s ,  178 C t .  

C 1 .  527 (1967). Our p r i o r  dec i s ion  must be rev ised  a t  l e a s t  t o  , t h i s  e x t e n t .  

F u r t h e r ,  t h e  Court of Claims, i n  Lipan Apache, e t .  a l .  v .  United S t a t e s ,  

C t .  C 1 .  (1967) has c l a r i f i e d  the  l e g a l  p r i n c i p l e s  r ega rd ing  a b o r i g i n a l  
\ 

t i t l e  i n  Texas and t h e  Federal  Government r e s p o n s i b i l i t i e s  t o  t h e  Ind ian  

i n h a b i t a n t s  of  Texas such a s  t h e  Caddo. It is our  view t h a t  t h e  f a c t s  of 

t h e  t r o u b l e d  h i s t o r y  of t h e  Caddo Nation must be re-examined i n  t h e  l i g h t  

of  t h i s  d e c i s i o n  now binding on t h i s  Commission. 

On J u l y  1, 1835, t h e  United S t a t e s  en tered  i n t a  a t r e a t y  w i t h  t h e  

Caddo Tr ibe .  Under t h e  terms of t h e  agreement, t h e  Caddos v o l u n t a r i l y  

r e l i n q u i s h e d  t h e i r  possession of a l l  lands  e a s t  of t h e  Mexican bo rde r  and 

promised t o  remove themselves, a t  t h e i r  own expense, from t h e  United S t a t e s  

t e r r i t o r y .  The cons ide ra t ion  t o  t h e  Caddos was $80,000 i n  money and goods. 

Th i s  t r e a t y  w a s  r a t i f i e d  by t h e  Senate and signed by P r e s i d e n t  Andrew 

Jackson  on February 2 ,  1836. This  cess ion  is t h e  b a s i s  of t h e  award i n  t h i s  

docket .  

The Caddos l e f t  Louisiana and moved i n t o  t h e  ad jo in ing  t e r r i t o r y  of 

Mexico, a r r i v i n g  t h e r e  only a few months before  t h e  B a t t l e  of San J a c i n t o  

made Texas independence a  r e a l i t y .  During t h e  years  of t h e  Republic  (1836- 

4 5 ) ,  t h e  Caddos remained i n  Texas, although t h e  pub l i c  l a w s  adopted by t h e  

Texas Congress never accorded recogni t ion  t o  t h e  ~ n d i a n s '  r i g h t  of occupancy. 
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On December 2 9 ,  1845, Texas was admit ted t o  t h e  Union by a j o i n t  

r e s o l u t i o n  of Congress, which s t i p u l a t e d  t h a t  t h e  new s t a t e  was t o  r e t a i n  

an exc lus ive  p rop r i e t a ry  i n t e r e s t  and c o n t r o l  over  a l l  p u b l i c  l a n d s  w i t h i n  

i t s  borders .  The Federal  Government thus  never  owned any p u b l i c  l and  i n  

t h e  S t a t e  of Texas. 

With Texas i n  t h e  Union, t h e  United S t a t e s  on May 15 ,  1846 concluded 

a  gene ra l  peace t r e a t y  with t h e  s e v e r a l  t r i b e s  of Texas I n d i a n s ,  i n c l u d i n g  

t h e  Caddos. It was agreed t h a t  t h e  t r i b e s  would t h e r e a f t e r  acknowledge 

themselves t o  be under t h e  p r o t e c t i o n  of t h e  United S t a t e s ,  and t h a t  t h e  

United S t a t e s  would have t h e  s o l e  and exc lus ive  r i g h t  t o  r e g u l a t e  t r a d e  

and i n t e r c o u r s e  with them. The t r e a t y  made no land ces s ions  and g r a n t e d  

- no r e se rva t ions .  
-% 

-- -- 1 On February 6 ,  1854, t h e  Texas S t a t e  L e g i s l a t u r e  au tho r i zed  t h e  

United S t a t e s  t o  l o c a t e  t h e  v a r i o u s  Indian  t r i b e s  on a  l a r g e  t r a c t  o f  

s t a t e  p u b l i c  land.  The l e g i s l a t i o n  provided t h a t  t h e  s t a t e  should r e l i n -  

qu i sh  i t s  j u r i s d i c t i o n  over a l l  Ind ians  r e s i d i n g  on such l and ,  a l t hough  

j u r i s d i c t i o n  as t o  a l l  o t h e r  persons was r e t a i n e d .  In  1854, t h e  Fede ra l  

Government s e l e c t e d  two r e s e r v a t i o n  sites on t h e  Brazos River  above Waco, 

Texas, and on one persuaded t h e  Caddos and o t h e r  Indians  t o  s e t t l e  under  

t h e  p r o t e c t i o n  and superv is ion  of t h e  n a t i o n a l  Government. I n  f u r t h e r  

r e c o g n i t i o n  of t h e  Federal  Government's r e s p o n s i b i l i t i e s  t o  t h e  I n d i a n s  

s e t t l e d  on t h e  r e se rve ,  t h e  Commissioner of Indian  A f f a i r s  i n  t h e  same 

y e a r  appointed Robert S.  Neighbors t o  t h e  newly crea ted  pos t  of 
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Supervising Agent of Texas Indians, with Specal Agent S. P. Ross as his 

assistant. 

With the establishment of the reservation, the hostility of the 

frontier citizens to the Indians became more pronounced. In December 

1858, after some five years of constant trouble, matters reached a head 

with the massacre of seven Indian men, women and children, by a band of 

twenty white settlers. Great unrest along the entire Texas frontier re- 

sulted. As the Indians prepared to defend themselves against future 

attacks, many white settlers began arming themselves to move against the 

reservation. The men responsible for the massacre issued a statement in 

local newspapers attempting to justify their actions, and citizens' 

rommi-ttees in several surrounding counties rallied-to their support. 
i 
j 

. _,- In desperation, Agent Neighbors appealed to the Governor for military 

assistance in bringing the murderers to justice and in preserving order in 

the area of the reserve, but no arrest of the men responsible for the 

massacre was made. Moreover, state troops appeared to support the community 

leaders who were organizing the movement against the Indians. . . 

In January 1859, Agent Ross advised Neighbors that a large Federal 

military force would be required to give the Indians the protection pro- 

mised them by the United States. A few days later, the War Department 

announced the closing of Fort Belknap, the military post that had insured . 

the protect%on of the reservation. Acting on this information, Agent 
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Neighbors recommended t o  Indian Cormissioner J .  W .  Denver t h a t  a l l  of t h e  

Texas Ind ians  be removed no r th  of t he  Red River.  In  March 1859, new 

h o s t i l i t i e s  e rupted  i n  t h e  a r e a  of the  r e se rve ,  and on March 31, t h e  new 

Comdss ioner  of Indian  A f f a i r s ,  Charles E. Mix, ordered t h e  r e l o c a t i o n  of 

t h e  Texas Ind ians  i n  t h e  " leased d i s t r i c t t 1  of t h e  Indian t e r r i t o r y .  Even 

a s  p l ans  were being made f o r  t h e  move, however, t h e  whi te  s e t t l e r s  i n  t h e  

a r e a  of t h e  Brazos River  Agency opened h o s t i l i t i e s  a g a i n s t  t h e  r e s e r v a t i o n .  

During t h e  Spring of 1859 many of t h e  Caddo men were away from t h e  

r e s e r v a t i o n ,  a s s i s t i n g  United S t a t e s  t roops  i n  t h e  f i g h t  a g a i n s t  t h e  

Comanches i n  t h e  no r th .  Taking advantage of t h i s  s i t u a t i o n ,  some 250 w h i t e  

s e t t l e r s ,  under  t h e  l eade r sh ip  of Captain John Baylor,  

 tio on on May 23. A s e r i o u s  inc ident  was ave r t ed  only  

.of a  sma l l  f o r c e  of f e d e r a l  t roops.  Rea l iz ing  t h e  new 

s i t u a t i o n ,  Agent Neighbors ca l l ed  a  counci l  meeting a t  

a t t acked  t h e  r e s e r -  

by t h e  i n t e r v e n t i o n  

urgency of t h e  

For t  Arbuckle i n  

J u l y  which w a s  a t t ended  by c h i e f s  and headmen of t h e  s e v e r a l  t r i b e s  in-  

volved.  It w a s  decided that'.immediate removal from Texas was e s s e n t i a l  

t o  i n s u r e  t h e  s a f e t y  of t h e  Indian t r i b e s  on t h e  Brazos Reserve. Accord- 

i n g l y ,  on August 1, Agent Neighbors l e d  some 300 Caddo Indians  on a  fo rced  

march t o  t h e  Washita River  i n  Oklahoma, a r r i v i n g  t h e r e  s i x t e e n  days l a t e r .  

Upon h i s  r e t u r n  t o  Texas t o  c o l l e c t  t he  Indians '  l i v e s t o c k ,  Keighbors was 

murdered, a p p a r e n t l y  by angry white s e t t l e r s .  
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I n  1855, t h e  United S t a t e s  had en te red  i n t o  an agreement w i t h  t h e  

Choctaw and Chickasaw Nations i n  which t h e s e  Ind ians  le.ased t o  t h e  Federa l  

Government a l a r g e  a r e a  t o  be used f o r  pernanent r e l o c a t i o n  and s e t t l e m e n t  

of o t h e r  Indian  t r i b e s .  It was on a p o r t i o n  of t h i s  l a n d ,  known 2s the  

Wichi ta  Reserva t ion ,  t h a t  t h e  Caddos and t h e  s e v e r a l  o t h e r  Texas t r i b e s  

were s e t t l e d .  By t h e  Treaty of A p r i l  28, 1866, t h e  Choctaw and Chi.ckasaw 

T r i b e s  ceded t o  t h e  United S t a t e s  a l l  t h e i r  r i g h t ,  t i t l e ,  and i n t e r e s t  i n  

t h e  " leased  d i s t r i c t .  " 

With t h e  c l o s e  of t h e  C i v i l  War, e f f o r t s  were made t o  t u r n  t h e  Washita 

River  a r e a  i n t o  a r e s e r v a t i o n  f o r  t h e  Texas Indians .  On October 1.9, 1872, 

a n  agreement was concluded between t h e  Wichi ta ,  Caddo, and o t h e r  t r i b e s  and 

3 t h e  Commissioner of Indian A f f a i r s .  Ey t h e  terns of t h e  agreement t h e  

Wichi ta  Reserva t ion  was s e t ' a s i d e  as a permanent home f o r  t h e  Texas Ind ians ,  

i n  exchange f o r  which the  t r i b e s  ceded t o  t h e  Government a l l  of t h e i r  r i g h t ,  

t i t l e ,  and i n t e r e s t  t o  any l ands  i n  Texas, Louisiana,  t h e  Indian  T e r r i t o r y ,  

o r  e l sewhere  i n  t h e  United S t a t e s .  Although t h e  Corrmissioner s t r o n g l y  
. . 

urged r a t i f i c a t i o n  of t h i s  agreement,  no a c t i o n  w a s  e v e r  taken  by Congress 

upon h i s  recommendation. The Caddo cont inued t o  occupy p o r t i o n s  of t h e  

Wichi ta  Reserva t ion  u n t i l  and a f t e r  t h e  Act of 1895 mentioned above. 

An examination of our prev ious  d e c i s i o n  shows t h a t  i t  i s  p r e d i c a t e d  

on t h e  assumption t h a t  t he  Caddo, a s  r e s i d e n t s  of Texas, had no r i g h t  t o  

any l a n d  t h e r e  t h a t  need be considered by t h e  United S t a t e s  -- t h a t  t h e .  . 
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Republic of Texas d id  no t  acknowledge Indian t i t l e  and t h e  United S t a t e s  

never  acqui red  a g r e a t e r  o b l i g a t i o n .  The Lipan Apache c a s e ,  sup ra ,  a s  

a p p l i e d  t o  t h e  Caddo, r e q u i r e s  acceptance of t he  f a c t  t h a t  t h e  Republic of 

Texas d i d  no t  n e c e s s a r i l y  ex t ingu i sh  whatever t i t l e  t h e  Caddo may have had 

i n  Texas, and t h a t  a f t e r  annexat ion only t h e  United S t a t e s  had power t o  

e x t i n g u i s h  any Indian  r i g h t  of occupancy t h e  Caddo may have had. It i s  

.now c l e a r  t h a t  any o b l i g a t i o n  of t h e  United S t a t e s  t o  t h e  Ind ians  cannot  

be  negat ived  s o l e l y  because t h e  United S t a t e s  had no p u b l i c  l ands  i n  Texas. 

The i s s u e  be fo re  u s  i nvo lves  no a s s e r t i o n  of a c la im by t h e  Caddo; 

w e  a r e  n o t  asked t o  f i n d  t h a t  t h e  Caddo acquired a f f i r m a t i v e  r i g h t s  f o r  

which compensation i s  now due. The i s s u e  involves allowance of a g r a t u i t o u s  
t i 

-$ 
-. 

-- - ,$ o f f s e t :  " ... t h e  Commission may a l s o  i n q u i r e  i n t o  and cons ider  a l l  money 

o r  p r o p e r t y  g iven  t o  o r  funds expended g r a t u i t o u s l y  f o r  t h e  b e n e f i t  of t h e  

c l a iman t  and i f  i t  f i n d s  t h a t  t h e  n a t u r e  of t h e  claim and t h e  e n t i r e  course  

of  d e a l i n g s  and accounts  between t h e  United S t a t e s  and t h e  c la imant  i n  good 

consc ience  war ran t s  such a c t i o n ,  may s e t  o f f  a l l  o r  p a r t  of such expen- 

d i t u r e s .  . . I t  25 U.S.C. 1702. The Act r e q u i r e s  us  t o  a f f i r m a t i v e l y  f i n d ,  

e x p l i c i t l y  o r  i r c p l i c i t l y ,  t h a t  t h e  claimed o f f s e t  (of r e a l  p rope r ty )  was 

(1)  g r a t u i t o u s  and (2) i n  good conscience should be o f f s e t ,  on c o n s i d e r a t i o n  

of  t h e  e n t i r e  course  of dea l ings .  The Commission cannot reach such a n  

a f f i r m a t i v e  conclus ion  of t h i s  claimed o f f s e t  i n  view of  t h e  h i s t o r y  r e c i t e d  

above. 
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By t h e  1846 Trea ty ,  t h e  Caddo placed themselves under t h e  p r o t e c t i o n  

of t h e  United S t a t e s ,  but  d i d  not  cede whatever r i g h t s  t o  land  they  may 

have had. Subsequently,  a  r e s e r v a t i o n  f o r  t h e  Caddo and o t h e r  Ind ians  w a s  

s e t  a s i d e  by the  S t a t e  of Texas, and the  United S t a t e s  assumed i t s  o b l i -  

g a t i o n  of p r o t e c t i o n  of t h e  Indians .  The Caddo had a  possessory  r i g h t  t o  

t h e  r e s e r v a t i o n  s o  iong a s  they chose t o  s t a y  t h e r e .  We assume t h a t  a t  

t h e  l e a s t  t h e  United S t a t e s  o b l i g a t i o n  of p r o t e c t i o n  under t h e  1846 Trea ty  

inc luded  defending t h e  Caddo's peacefu l  possess ion  of l a n d s  on which they  

were l awfu l ly  i n s t a l l e d  by a c t i o n  of t h e  S t a t e  and Fede ra l  Governments. 

The tu rmoi l  and t h r e a t s  of 1859 gave t h e  United S t a t e s  a d i f f i c u l t  

choice  i n  d i scha r ing  i t s  ob l iga t ion  t o  t h e  Indians .  It could have defended 

t h e i r  r i g h t  t o  t h e  land by m i l i t a r y  Torce, o r  i t  could h a v e a s s i s t e d  i n  

r e s e t t l i n g  them on lands  i n  a p l ace  of g r e a t e r  s a f e t y ,  as w a s  done. But 

t h e  Caddo t h u s  acquired t h e i r  residency on t h e  Wichi ta  Reserva t ion  i n  

d i scha rge  of an o b l i g a t i o n  of t h e  United S t a t e s  t o  them, n o t  a s  a g r a t u i t y .  

I n  accordance wi th  t h i s  Opinion, t h e  Order and Opinion i s s u e d  

October 27,  1961, a r e  withdrawn, and a  new Order and r e v i s e d  F indings  of 

Fac t  i s sued .  Addi t iona l  c laims of o f f s e t s  w i l l  be  cons idered  when p l ed  

and proved by t h e  defendant.  

We concur: 




