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OPINION OF THE COMMISSION 

Vance, Chairman, de l ive red  t h e  opin ion  of t h e  Commission. 

Th i s  c a s e  i s  now be fo re  t h e  Commission on p e t i t i o n e r s '  motion f o r  

summary judgment by which they seek  a de' termination t h a t  t h e  "Chippewas 

of t h s  M i s s i s s i p p i  and t h e  Chippewas of Lake Supe r io r ,  o r  o t h e r  Chippewa 

tr bands inc luded  a s  p a r t i e s  p l a i n t i f f ,  o r  some combination of t h e  same" were 

t h e  owners by "recognized t i t le"  of t h e  lands  which were ceded t o  t h e  United 
.! 

S t a t e s  by t h e  Trea ty  of August 2 ,  1847 (9 S t a t .  904). The p e t i t i o n e r s  

a s s e r t e d  t h a t  t h e  United S t a t e s  recognized t i t l e  i n  t h e  Chippewas by t h e  

P r a i r i e  du Chien Trea ty  of August 19,  1825 (7 S t a t .  272 ) ,  and t h e  sub- 

. sequent  cou r se  of dea l ings  and s e r i e s  of t r e a t i e s  between t h e  United 
. 5 ,  

S t a t e s  and t h e  Chippewas. The l ands  involved i n  t h e  c e s s i o n  a r e  r e f e r r e d  

\. t p '  a s  Royce Area 268. 
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P e t i t i o n e r s  contend t h a t  by t h e  d e c i s i o n s  of the  Supreme Court ,  t he  

Court  of Claims, and t h i s  Commission, i t  i s  s e t t l e d  law t h a t  the  T rea ty  of 

P r a i r i e  du Chien i s  a t r e a t y  of r ecogn i t i on .  Therefore,  t he  Chippewas, 

who were p a r t i e s  t o  t h e  t r e a t y ,  he ld  recognized t i t l e  t o  a v a s t  t e r r i t o r y  

which inc luded  a l l  of Royce Area 268. However, a s  counsel  f o r  t he  p e t i -  

t i o n e r s  r ecogn izes ,  no d e c i s i o n  has y e t  been rendered which holds  t h a t  t h e  

P r a i r i e  du Chien Trea ty  recognized t i t l e  i n  any Chippewa Indians .  While 

t h i s  q u e s t i o n  has been argued i n  o t h e r  Chippewa claims t h e  only d e c i s i o n s  
- 

have been t h a t  t h e  P r a i r i e  du Chien Trea ty  d id  n o t  g r a n t  recognized t i t l e  
* - 

i n  t h e  Chippewa Indcans. Minnesota Chippewa Tr ibe  v. United S t a t e s  (Docket 
-. 

18-B) , 8 Ind.  C 1 .  C-. 781, reversed  i n  p a r t ,  modified i n  p a r t ,  161, C .  Cis. 

2 / 
258 (1963),  - Minnesota Chippewa Tr ibe  v. United S t a t e s  (Docket 18-U), 

14  Ind. C 1 .  Cow.  360 (1964). 

- P e t i t i o n e r s  have c i t e d  s i x  Commission'decisions a s  hold ing  t h a t  t h e  

P r a i r i e  du Chien Trea ty  was a " t r e a t y  of recognit ion".  One of those  c i t e d  

d e c i s i o n s  was Red Lake and Pembina Bands v. United S t a t e s  (Dockets 1 8 - A ,  113, 

191) ,  6 Ind. C 1 .  Comm. 247. The Commission d id  not  hold t h a t  t h e  Chippewas 

2 /  The Commission's d e c i s i o n  on the  t i t l e  phase of  t h i s  c a s e  was based - 
on a b o r i g i n a l  Ind ian  t i t l e  and a de te rmina t ion  t h a t  Congress had n o t  g ran ted  
recognized  t i t l e  t o  t h e  ~ e t i t i o n e r s .  The Court of Claims reversed  t h e  Com- 
mis s ion ,  ho ld ing  t h a t  t h e  United S t a t e s  had recognized t h e  chippewals  t i t l e  
t o  t h e  two segments of land which had been excluded i n  t he  ~ o m r n i s s i o n ~ s  de- 
c i s i o n .  The Court  d id  not  base t h e  r ecogn i t i on  on t h e  P r a i r i e  du Chien . 
T r e a t y  b u t  looked t o  l a t e r  Congressional a c t i o n ,  ~ a r t i c u l a r l y  t h e  1842 and 
1854 T r e a t i e s ,  t o  conclude t h a t  t he  Chippewas-had recognized t i t l e .  S ince  
t h i s  c a s e  w i l l  be more c a r e f u l l y  considered l a t e r  i n  t h i s  opinion,  we need . Lu- 

n o t  b e l a b o r  i t  a t  t h i s  po in t .  
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had recognized t i t l e  t o  the lands the re  i n  i s sue .  The t i t l e  de terminat ion  

was based on exclusive use and occupation f o r  a long time, i . e . ,  a b o r i g i n a l  

Indian t i t l e .  It is  t r u e  t h a t  the  dec i s ion  makes many re fe rences  t o  "recog- 

ni t ion".  We believe t h i s  was, i n  most ins t ances ,  an unfor tunate  s e l e c t i o n  

of words. I n  t h a t  decis ion  the  Commission r e l i e d  t o  a cons iderable  e x t e n t  

on the  A r t i c l e  5 P r a i r i e  du Chien Treaty l i n e  a s  a "recognized boundary" 

which separated Chippewa and Sioux t e r r i t o r y .  The Commission d id  n o t  in tend  

t o  i n d i c a t e  a determination of Congressional grant ing  o r  recognizing of 

land t i t l e .  The statements i n  t h a t  dec i s ion  such a s  government o f f i c i a l s  

I1 r epeatedly  recognized p e t i t i o n e r  bands a s  t h e  owners of Indian  t i t le"  were 

ill advised.  I n  considering ques t ions  of t i t l e  i n  Indian  cases  use  o f  t h e  

, word "recognize" should more properly be l i m i t e d  t o  i t s  r e s t r i c t e d  meaning 
1 

a s  a word of a r t  i n  the  term "recognized t i t le".  

Recognized t i t l e  is the  grant ing  t o  the  Indians by Congress of a perma- 

nent  r i g h t  of occupancy i n  lands. The v e s t i n g  i n  Congress of t h e  s o l e  power 

t o  d ispose  of  the  lands of the  United S t a t e s  i s  found i n  $ 3  of A r t i c l e  4 

of the  Const i tu t ion .  Hynes_v. Grimes Packing Co., 337 U.S. 86, 103-104. It 

i s  we l l  e s t ab l i shed  t h a t  the  only source of recognized t i t l e  i s  t h e  Congress. 

When Congress has acted t o  grant  o r  recognize t i t l e  t o  land i n  a p a r t i c u l a r  

t r i b e ,  t h a t  t r i b e  the rea f t e r  possesses a r i g h t  t o  permanently hold such l ands .  

The p r e c i s e  na ture  of the  r i g h t  o r  t i t l e  thus granted o r  recognized depends on 

the  wording and i n t e n t  of Congress. Congress may even recognize a t i t l e  

equal t o  a f e e  simple. But whatever the  p r e c i s e  t i t l e  may'be, i t  i s  c l e a r  

t h a t  recognized t i t l e  confers a l e g a l  i n t e r e s t  i n  the  lands involved. AS 
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t h e  Supreme Court has s t a t e d ,  "There i s  no p a r t i c u l a r  form f o r  Congress iona l  

r e c o g n i t i o n  of Indian  r i g h t  of permanent occupancy. It may be e s t a b l i s h e d  

i n  a  v a r i e t y  of ways b u t  t h e r e  must be the  d e f i n i t e  i n t e n t i o n  by Congres- 

s i o n a l  a c t i o n  o r  a u t h o r i t y  t o  accord l e g a l  r i g h t s ,  no t  merely permiss ive  

occupation". Tee-Hit-Ton Indians  v. United S t a t e s ,  348 U. S. 2 72, 278-279. 

Recognized t i t l e  was def ined  by t h e  Court o f  Claims i n  Sac and Fox T r i b e  of  

I n d i a n s  of Oklahoma, e t  a l . ,  v. United S t a t e s ,  161 C .  C l s .  189, 192-193 

(1963) c e r t .  den. 375 U.S. 921: 

I I .... Congress, a c t i n g  through a  t r e a t y  o r  s t a t u t e ,  must be  
t h e  source  of such r ecogn i t i on ,  and i t  must g r a n t  l e g a l  
r i g h t s  of permanent occupancy w i t h i n  a  s u f f i c i e n t l y  de f ined  
t e r r i t o r y .  Mere execut ive  ' r e c o g n i t i o n '  is  i n s u f f i c i e n t ,  a s  
i s  a s imple  acknowledgment t h a t  Ind ians  p h y s i c a l l y  l i v e d  
i n  a c e r t a i n  region.  There must be a n  i n t e n t i o n  t o  accord 
o r  recognize  a l e ~ a l  i n t e r e s t  i n  t h e  land". 

I n  c o n s i d e r i n g  recognized t i t l e  and i t s  r e q u i s i t e s ,  i t  i s  p rope r  t o  

observe  t h a t  i t  i s  i n  no way dependent on " Indian  t i t l e " .  Ind ian  t i t l e ,  

a l s o  v a r i o u s l y  r e f e r r e d  t o  a s  o r i g i n a l  o r  a b o r i g i n a l  t i t l e  o r  a b o r i g i n a l  

I n d i a n  t i t l e ,  i s  a mere permissive r i g h t  t o  l and  use  and occupat ion  which 

I n d i a n  t r i b e s  acqui red  through exc lus ive  u s e  and occupat ion of  l a n d s  f o r  

a long  time. While language such a s  "recognized Indian  t i t l e "  o r  even 

I I r ecognized  o r i g i n a l  Ind ian  t i t l e "  has  a t  t imes appeared i n  d e c i s i o n s  on 

I n d i a n  c l a i m s ,  t h i s  cannot be i n t e r p r e t e d  a s  i n d i c a t i n g  any n e c e s s i t y  of  

I n d i a n  u s e  and occupancy of land t a  suppor t  recognized t i t l e .  There need 

be no a c t u a l  u s e  o r  occupation o r  even t h e  presence  of Indians  i n  a n  area 

t o  s u s t a i n  recognized  t i t l e .  The l ands  t o  which an  Indian  t r i b e  h a s  been f": 
g r a n t e d  r ecogn ized  t i t l e  may be a l l  o r  p a r t  of t h e  lands  former ly  h e l d  by 9 
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them under mere a b o r i g i n a l  t i t l e  o r  may be lands which they  never  p rev ious ly  

occupied. The Miami Tr ibe  of Oklahoma, e t  a l . ,  v.  United S t a t e s ,  146 C .  C l s .  

421, 445. 

We t u r n  now t o  a  cons ide ra t ion  of p e t i t i o n e r s '  argument t h a t  t h e  P r a i r i e  

du Chien Trea ty  was a t r e a t y  of recogni t ion .  P e t i t i o n e r s  have p laced  g r e a t  

r e l i a n c e  on t h e  Minnesota Chippewa case  i n  press ing  t h e i r  argument. 

The Minnesota Chippewa case  was t r i e d  before  t h e  Commission a l t e r n a t i v e l y  

on both  a b o r i g i n a l  Ind ian  t i t l e  and recognized t i t l e .  The Commission held 

t h a t  t i t l e  had n o t  been recognized i n  t he  p e t i t i o n i n g  Minnesota Chippewas 

b u t  t h a t  t h e  Ind ians  had proven a b o r i g i n a l  Ind ian  t i t l e  t o  a  s u b s t a n t i a l  

p o r t i o n  of t h e  claimed a rea .  There were two a r e a s ,  however, which were 

excluded from t h e  a r e a  found - to  have been "owned" by t h e  p e t i t i o n e r s ,  and 

those  two excluded segments were t h e  s u b j e c t  of t h e  appea l .  The Cour t  of 

Claims r eve r sed  t h e  Commission, holding t h a t  t he  Ind ians  d i d  have recognized 

t i t l e  t o  t h e  excluded segments. 

I n  t h a t  c a s e  t h e  Indians  made a vigorous argument t h a t  t h e  1825 Trea ty  . 

a t  P r a i r i e  du Chien recognized t i t l e  i n  t h e  Chippewas. I n  t h e i r  b r i e f  be fo re  

t h e  Court  o f  Claims they argued t h a t  " the  purpose and circumstances l ead ing  

t o  t h e  1825 P r a i r i e  du Chien Trea ty  d i s c l o s e  the  i n t e n t  t o  recognize  t e r r i -  

t o r i a l  l i m i t s " ;  " the  1825 Trea ty  nego t i a t i ons  confirm t h e  i n t e n t  t o  recog- 

n i z e  t i t le" ;  and f i n a l l y  " the  language of t he  1825 Trea ty  e s t a b l i s h e s  recog- 

n i t i on" .  The Court of Claims noted t h a t  " appe l l an t s  urge  s t r o n g l y  t h a t  t h e  

1825 T r e a t y ,  i n  i t s e l f ,  c o n s t i t u t e d  recogni t ion  of t h e  chippewas' c l a im  t o  
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ownership of a l l  land t o  t h e  nor th  of t he  l i n e . .  ." (161 C .  C l s .  258, 262) .  

But the  Court of Claims c l e a r l y  did not  f i n d ,  a s  had been argued ,  t h a t  

t h e  P r a i r i e  du Chien Trea ty  recognized t i t l e  i n  t he  p e t i t i o n e r s .  The Court  

"passed" the  i s s u e  and proceeded t o  consider  l a t e r  Congressional  a c t i o n .  Of 

s p e c i a l  importance i n  t h a t  case  was the  Trea ty  of  October 4 ,  1842 (7 S t a t .  

591).  The Court quoted a l l  of A r t i c l e  V of t he  Trea ty ,  i t a l i c i z i n g  

t h e  phrases  "... the  whole country between Lake Super ior  and t h e  M i s s i s s i p p i ,  

has  always been understood a s  belonging i n  common t o  t h e  Chippewas, p a r t y  t o  

t h i s  t r e a t y ; "  and " a l l  t h e  unceded lands belonging t o  t h e  a f o r e s a i d  I n d i a n s ,  

a r e  h e r e a f t e r  t o  be he ld  i n  common ..." (161 C.  C l s .  258, 264) .  

The Court  found t h e  Treaty of September 30, 1854 (10 S t a t .  1109) "perhaps 

xeven more enl ightening".  That t r e a t y  "ef fec ted  a d i v i s i o n  of t h e  Chippewa 

- -  
country" between t h e  Chippewas of t h e  M i s s i s s i p p i  and t h e  Chippewas o f  Lake 

Super ior .  

I n  t h e  d i s s e n t  i n  t h e  case ,  11 Chief Judge Jones  wrote  t h a t  t h e  p r i n a r y  

r eason  f o r  t h e  de te rmina t ion  of recognized t i t l e  was found i n  A r t i c l e  V of 

t h e  1842 Trea ty .  He s t a t e d  ' I . .  . t he  p a r t  of t h e  ma jo r i t y  opin ion  which 

r e v e r s e s  t h e  Commission a s  t o  t h e  two segments r e s t s  a lmost  a l t o g e t h e r  on 

t h e  p r o v i s i o n s  of  A r t i c l e  V of t h a t  Treaty and some o the r  s c a t t e r e d  comment." 

(161 C.  C l s .  258, 272) 

31 Both Chief Judge Jones and Judge Whitaker d i s s e n t e d  from t h e  determina-  - 
t i o n  t h a t  t h e r e  w a s  recognized t i t l e .  
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However, t he  P r a i r i e  du Chien Trea ty  has  been he ld  t o  have g r a n t e d  

recognized t i t l e  i n  o t h e r  Indians .  Otoe and MissourFa Tr ibe  of  I n d i a n s  

e t  a l . ,  v .  United S t a t e s ,  5  Ind. C 1 .  Comm. 316; Sac and Fox Ind ians  of 

Oklahoma, e t  a l . ,  v .  United S t a t e s ,  5  Ind. C 1 .  Corn. 367; The Iowa T r i b e s ,  

e t  a l . ,  v. United S t a t e s ,  7  Ind. C 1 .  Comm. 98; Winnebago T r i b e  v.  United 

S t a t e s ,  8  Ind. C 1 .  Comm. 78. 

But t h e  most s i g n i f i c a n t  d e c i s i o n  was t h a t  i n  Lower Sioux I n d i a n  

Community i n  Minnesota, e t  a l . ,  v. The United S t a t e s ,  10 Ind. C 1 .  Comm. 137, 

r eve r sed  163 C .  C 1 .  329. The Lower Sioux c a s e  was t h e  second t i m e  t h e  

Court  o f  C l a i m s  had occasion t o  cons ider  t h e  1825 P r a i r i e  du Chien Trea ty .  

I n  t h a t  ca se ,  which was decided e i g h t  months a f t e r  t h e  Minnesota Chippewa 

c a s e ,  t h e  Court used - c l ea r  and unmistakable language i n  d e c l a r i n g  t h e  1825 
3 
5 

-Y 

-- P r a i r i e  du Chien Trea ty  t o  be one of r ecogn i t i on .  The Court  s t a t e d :  

"We can f i n d  nothing i n  t h e  h i s t o r i c a l  background of  t h e  
t r e a t y  [ I825  P r a i r i e  du Chien] t h a t  sugges t s  o t h e r  t han  t h a t  t h e  
i n t e n t  of  the  United S t a t e s ,  and thac  of t h e  v a r i o u s  I n d i a n  t r i b e s  
assembled, was t o  carve  t h e  e n t i r e  t e r r i t o r y  s o  as t o  g i v e  each  
t r i b e  t i t l e  t o  t h e  lands claimed. It was a  t r e a t y  of r e c o g n i t i o n ;  
i t  de f ined  t h e  country of t he  r e s p e c t i v e  Indian  t r i b e s ;  i t  was 
n o t  a t r e a t y  of cession."  (163 C .  C l s .  329, 335) 

I n  t h e  Commission's dec i s ion  i n  t h e  Lower Sioux c a s e  it was found: 

1 I .... t h a t  t h e  1825 P r a i r i e  du Chien t r e a t y  was a  t r e a t y  
of  r ecogn i t i on ,  and t h a t  i t  accorded t o  t h e  t r e a t y  p a r t i c i p a n t s  
permanent r i g h t s  of occupancy t o  t h e  landed a r e a s  belonging t o  
them and loca t ed  wi th in  t h e  f ixed  t r e a t y  l i n e s . .  . ." (10 Ind .  C1. 
Comm. 137, 153) 

I n  view of t h e  previous dec i s ions  t h a t  t h e  P r a i r i e  du Chien T r e a t y . w a s  

one of r e c o g n i t i o n ,  and e s p e c i a l l y  t h e  Lower Sioux d e c i s i o n  by t h e  Cour t  of 

Claims i n  t h a t  regard ,  we can s e e  no v a l i d  reason f o r  say ing  t h a t  t h e  t r e a t y  
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d i d  no t  recognize  Chippewa t i t l e .  As p e t i t i o n e r s '  counsel has  argued t h e r e  

must be e i t h e r  p l a i n  language i n  t h e  t r e a t y  o r  c l e a r  l e g i s l a t i v e  i n t e n t  t o  

excep t  t he  Chippewas from the  o v e r a l l  r ecogn i t i on  of t i t l e .  We f i n d  no 

such language and no such i n t e n t .  

The Commission wa's concerned, i n  e a r l i e r  Chippewa cases ,  w i t h  t h e  f a c t  

t h a t ,  w i t h  r e s p e c t  t o  t h e  Chippewas, t h e  1825 P r a i r i e  du Chien Trea ty  drew 

a n  open-ended boundary extending from a p o i n t  i n  Wisconsin northwestward 

a c r o s s  Minnesota t o  t he  Red River.  The l i n e  def ined  a southern  boundary 

f o r  t h e  Chippewas b u t  l e f t  t h e  no r th ,  e a s t ,  and w e s t  l i m i t s  undefined.  But 

t h i s  f a i l u r e  t o  completely c i rcumscr ibe  t h e  t e r r i t o r y  was no impediment t o  

a de t e rmina t ion  of recognized t i t l e  i n  t h e  Lower Sioux case.  I n  t h a t  c a s e  

-L 

&the  e n t i r e  wes tern  boundary was undefined i n  t h e  P r a i r i e  du Chien Trea ty .  
1 -c 

-- .+' I n  t h e  s u b j e c t  c a s e  p e t i t i o n e r s  contend t h a t  t h e  bounds of t h e  recog- 

n i z e d  Chippewa count ry  a r e  bounded by t h e  Canadian i n t e r n a t i o n a l  l i n e  on 

t h e  n o r t h ;  on t h e  e a s t  by the  1827 But te  d.es Morts Trea ty  l i n e  which te rmi-  

na t ed  i n  Lake Michigan; on t h e  a u t h  by t h e  A r t i c l e  5 and A r t i c l e  6 P r a i r i e  

du Chien boundar ies ;  and on t h e  west t h e  A r t i c l e  5 l i n e  which terminated a t  

t h e  Red River  f i x e d  the  boundary from t h a t  po in t  up t o  t he  mouth of t h e  

Goose R ive r  on t h e  North Dakota s i d e .  From the  Goose River t o  t h e  Canadian 

bo rde r  and w e s t  i n t o  North Dakota has  a l r e a d y  been found t o  have been 

Chippewa c o u n t r y ,  occupied by Pembina Chippewas. Red Lake, Pembina Bands, 

e t  a1 ., v .  United S t a t e s ,  6 Ind. C 1 .  Comrn. 247. The Comnission i s  s a t i s f i e d  

t h a t  t h e s e  a r e  t h e  bounds of recognized t i t l e  i n  t h e  Chippewas a s  e s t a b l i s h e d  

by t h e  1825 P r a i r i e  du Chien Treaty and t h e  supplementary t r e a t i e s  i n  1826 1 
and 1827. 



19 Ind. C 1 .  Comm. 341 360 

We have concluded t h a t  p e t i t i o n e r s '  motion f o r  summary judgment 

should be gracted.  congressional  a c t i o n  t h e  United S t a t e s  granted  recog- 

nized t i t l e  t o  the  Chippewa Indians of the  Miss i s s ipp i  and Lake Super ior  t o  

a l l  of the  claimed lands (Royce Area 268). The lands were ceded by the  

Chippewa Indians of the  Miss iss ippi  and Lake Superior  t o  t h e  United S t a t e s  

by the  Treaty of August 2 ,  1847, which w a s - r a t i f i e d  on A p r i l  3 ,  1848. 

Having ruled favorably on p e t i t i o n e r s '  t i t l e  c la im t o  Royce Area 268, 

we s h a l l  reserve  f u r t h e r  judgment u n t i l  proof h a s  been o f fe red  a s  t o  the  

cons idera t ion  paid f o r  the  cession,  the  acreage involved, and t h e  f a i r  

market va lue  of the  area  a s  of Apri l  3 ,  1848. 

Concurring: 

Vance, Chairman 

w 
Richard W. 




