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OPINION OF THE COMMISSION 

Vance, Chairman, delivered the  opinion of the  Comis s ion.  

This  case  i s  now before the Commission'on pe t i t i one r s '  motion f o r  

s m a r y  judgment by which they seek a determination t ha t  t he  "Chippewa 

Ind ians  of the  Mississippi  and Lake Superior,  o r  o ther  Chippewa bands i n -  
. . 

cluded a s  pa r t i e s  p l a i n t i f f ,  o r  some combination of the same" were the  

owners by "recognized t i t l e "  of the  lands which were ceded t o  t he  United 

S t a t e s  by the  Treaty of October 4, 1842 (7 S t a t .  591). The p e t i t i o n e r s .  

a s s e r t  t h a t  the United Sta tes  recognized t i t l e  i n  the  Chippewas by t he  

P r a i r i e  du Chien Treaty of August 19, 1825 (7 Sta t .  2721, and t he  subsequent 

course  of dealings and s e r i e s  of t r e a t i e s  between the United S t a t e s  and the  

Chippewas. The lands involved i n  the  1842 cession a r e  r e f e r r ed  t o  a s  ' 

Royce Area 261. 
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P e t i t i o n e r s  contend t h a t  by the decisions of the Supreme Court ,  the  

Court of Claims, and t h i s  Comission,  i t  i s  s e t t l e d  law tha t  the Treaty  of 

P r a i r i e  du Chien i s  a t r e a t y  of recognit ion.  Therefore, the  Chippewas, 

who were p a r t i e s  t o  the  t r e a t y ,  held recognized t i t l e  to  a v a s t  t e r r i t o r y  

which included a l l  of Royce Area 261. However, as  counsel f o r  t h e  p e t i -  

t i o n e r s  recognizes, no*decis ion has ye t  been rendered which holds t h a t  t h e  

P r a i r i e  du Chien Treaty recognized t i t l e  i n  any Chippewa Indians.  While 

t h i s  ques t ion has been argued i n  o ther  Chippewa claims the  only dec i s ions  

have been t h a t  the  P r a i r i e  du Chien Treaty d id  not  grant  recognized t i t l e  

i n  the  Chippewa Indians. Minnesota Chippewa Tribe v. United S t a t e s  (Docket - 
18-B), 8 Ind. C 1 .  Comm. 781, reversed i n  p a r t ,  modified i n  p a r t ,  161 C. C I S .  

2 / - 
-'2258 (1963) , Minnesota Chippewa TriSe v. United S t a t e s  (Docket 18-U) , 14 Ind. 

B 
"?I. Corn. 360 (1964). 

P e t i t i o n e r s  have c i t e d  s i x  Commission decisions a s  holding t h a t  t h e  

P r a i r i e  du Chien Treaty was a " t r ea ty  of recognition". One of those c i t e d  

dec i s ions  was Red Lake and Pembina Bands v. United S t a t e s  (Dockets 18-A, 113, 

191),  6 Ind. C1.  Comm. 247. The Commission did not  hold t h a t  t h e  Chippewas, 

21  The ~ o r n i s s i o n ' s  decision on the t i t l e  phase of t h i s  case was based 
on abgr ig ina l  Indian t i t l e  and a determination t h a t  Congress had not  granted 
recognized t i t l e  t o  the  pe t i t ioners .  The Court of Claims reversed the  Corn- 
mission,  holding t h a t  the United Sta tes  had recognized the  chippewals t i t l e  
t o  t h e  two segments of land which had been excluded i n  the   omission's de- 
c i s i o n .  The Court did not base the  recognit ion on the  P r a i r i e  du Chien 
Trea ty  but looked t o  l a t e r  Congressional act ion,  p a r t i c u l a r l y  t h e  1842 and 
1854 T r e a t i e s ,  t o  conclude t h a t  the Chippewas had recognized t i t l e .  Since 
t h i s  case  w i l l  be more careful ly  considered l a t e r  i n  t h i s  opinion, we need . 

not  belabor i t  a t  t h i s  point.  
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had recognized t i t l e  t o  t he  lands t h e r e  i n  i s s u e .  The t i t l e  de t e rmina t ion  

was based on exc lus ive  use  and occupation f o r  a  long t ime,  i - e . ,  a b o r i g i n a l  

Ind ian  t i t l e .  It i s  t r u e  t h a t  t he  dec i s ion  makes many r e f e r e n c e s  t o  "recog- 

n i t i on" .  We be l i eve  t h i s  was, i n  most i n s t a n c e s ,  an u n f o r t u n a t e  s e l e c t i o n  

of words. I n  t h a t  d e c i s i o n  the Commission r e l i e d  t o  a  c o n s i d e r a b l e  e x t e n t  

on t h e  A r t i c l e  5 P r a i r i e  du Chien Trea ty  l i n e  a s  a  "recognized boundary" 

which separa ted  Chippewa and Sioux t e r r i t o r y .  The Zomrnission d i d  no t  i n t end  

t o  i n d i c a t e  a  de te rmina t ion  of Congressional g r a n t i n g  o r  r ecogn iz ing  of  

l and  t i t l e .  The s ta tements  i n  t h a t  dec i s ion  such a s  government o f f i c i a l s  

I 1  r epea t ed ly  recognized p e t i t i o n e r  bands a s  t h e  owners of  I n d i a n  t i t l e "  were 
/' 

ill advised.  I n  cons ider ing  quest ions of t i t l e  i n  Ind ian  c a s e s  u se  of t h e  
\ 

word "recognize" should more properly be l i m i t e d  t o  i t s  r e s t r i c t e d  meaning 
t .. 

a s  a  word of a r t  i n  t h e  term "recognized t i t l e " .  

Recognized t i t l e  i s  t h e  grant ing  t o  t he  Ind ians  by Congress of a  perna-  

nent  r i g h t  of occupancy i n  lands. The ves t ing  i n  Congress of  t h e  s o l e  power 

t o  d i spose  of  t h e  lands  of t he  United S t a t e s  i s  found i n .  53 of  ~ r t i c l e  4 
I 

of t h e  Cons t i t u t ion .  Hynes v. Grimes Packing Co., 337 U.S. 86, 103-104. It 

i s  we l l  e s t a b l i s h e d  t h a t  t h e  only source of recognized t i t l e  i s  Congress 

When Congress has  ac t ed  t o  gran t  o r  recognize t i t l e  t o  land  i n  a  p a r t i c u l a r  

t r i b e ,  t h a t  t r i b e  t h e r e a f t e r  possesses a  r i g h t  t o  permanently hold such lands. 

The p r e c i s e  n a t u r e  of t h e  r i g h t  or  t i t l e  thus granted  o r  recognized depends on 

t h e  wording and i n t e n t  of Congress. Congress may even recognize  a  t i t l e  

equa l  t o  f e e  simple. But whatever the  p r e c i s e  t i t l e  may be,  i t  i s  c l e a r  

t h a t  recognized t i t l e  confers  a  l e g a l  i n t e r e s t  i n  t h e  l ands  involved.  A s  
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tne Supreme Court has s t a t ed ,  ''There is  no pa r t i cu l a r  form f o r  congressional 

recognit ion of Indian r i g h t  of permanent occupancy. I t  may be es tab l i shed  

i n  a va r i e t y  of ways but the re  must be the  d e f i n i t e  i n t en t i on  by congres- 

s iona l  a c t i on  o r  author i ty  t o  accord legal  r i gh t s ,  not mereiy permissive 

occupation". Tee-Hit-Ton Indians v. United S t a t e s ,  348 U.S. 272, 278-279. 

Recognized t i t l e  was defined by the Court of Claims i n  Sac and Fox Tr ibe  of 

Indians of Oklahoma, e t  a l . ,  v, United S ta tes ,  161 C .  C l s .  189, 192-193 (1963) 

c e r t .  den. 375 U.S. 921: 

I t  .... Congress, ac t ing  through a t r e a ty  o r  s t a t u t e ,  must be 
the  source of such recognition, and i t  must grant  l e g a l  
r i g h t s  of permanent occupancy within a s u f f i c i e n t l y  defined 
t e r r i t o r y .  Mere executive1recognit iod i s  i n su f f i c i en t ,  as  
i s  a simple acknowledgment t h a t  Indians physical ly  l i ved  
i n  a c e r t a i n  region. There must be an i n t en t i on  to  accord 

- - o r  recognize a l e g a l  i n t e r e s t  i n  the land." 

1 
P 

= I n  considering recognized t i t l e  and i t s  r equ i s i t e s ,  i t  i s  proper t o  

observe t h a t  i t  is  i n  no way dependent on "Indian t i t l e " .  Indian t i t l e ,  

a l so  var ious ly  r e f e r r ed  t o  as  o r ig ina l  o r  abor iginal  t i t l e  o r  abor iginal  

Indian t i t l e ,  i s  a mere permissive r igh t  t o  land use and occupation which 

Indian t r i b e s  acquired through exclusive use and occupation of lands f o r  

I 
a long time. While language such as "recognized Indian t i t l e "  o r  even 1 
I I recognized o r i g i n a l  Indian t i t l e "  has a t  times appeared i n  decis ions  on 

Indian claims,  t h i s  cannot be interpreted as  indicat ing any necess i ty  of 

Indian use and occupancy of land t o  support recognized t i t l e .  There need 

be no ac tua l  use o r  occupation o r  even the presence of Indians i n  an area 

t o  s u s t a i n  recognized t i t le .  The lands t o  which an Indian t r i b e  has  been 

granted recognized title may be a l l  or  pa r t  of the lands formerly held  by D 
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them under mere abor iginal  t i t l e  o r  may be lands which they never previously 

occupied. The - Miami Tribe of Oklahoma, e t  a l . ,  v. United S t a t e s ,  146 C .  Cls. 

421, 445. 

We turn  now to  a considerat ion of pe t i t i one r s '  argument tha t  the P r a i r i e  

du Chien Treaty was a t r e a ty  of recognition. Pe t i t ioners  have placed g r ea t  

r e l i ance  on the Minnesota Chippewa case i n  pressing t h e i r  argument. 

The Minnesota Chippewa case was t r i e d  before the Commission a l t e rna t i ve ly  

on both abor iginal  Indian t i t l e  and recognized t i t l e .  The Commission held  

t h a t  t i t l e  had not been recognized i n  the  pet i t ioning Minnesota Chippewas 

but  t h a t  the Indians had proven abor iginal  Indian t i t l e  to  a s u b s t a n t i a l  
/-- 

por t ion  of the  claimed area.  There were two areas,  however, which were 
l. 

excluded from the area found t o  have been "owned" by the  p e t i t i o n e r s ,  and 

-P ) those  two excluded segments were the  subject  of the appeal. The Court of 

Claims reversed the Commission, holding t ha t  the Indians d id  have recognized 

t i t l e  t o  t he  excluded segments. 

I n  t h a t  case the Indians made a vigorous argument t h a t  the  1825 Treaty 

a t  P r a i r i e  du Chien recognized t i t l e  i n  the Chippewas. I n  t h e i r  b r ie f  before 

t he  Court of Claims they argued t ha t  "the purpose and circumstances leading 

t o  t he  1825 P ra i r i e  du Chien Treaty disc lose  the i n t en t  t o  recognize t e r r i -  

t o r i a l  l imi t s" ;  "the 1825 Treaty negotiat ions confirm the i n t e n t  t o  recog- 

n i z e  t i t l e " ;  and f i n a l l y  "the language of the 1825 Treaty e s t ab l i she s  recog- 

n i t ion" .  The Court of Claims noted that  "appellants urge s t rong ly  t h a t  the 

1825 Trea ty ,  i n  i t s e l f ,  const i tu ted recognition of the chippewas' claim t o  
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,wnership of a l l  land t o  the nor th  of t he  l i n e  . . . I 1  (161 C .  C l s .  258,  262) .  

But the  Court of Claims c l e a r l y  d i d  no t  f i n d ,  a s  had been a rgued ,  t h a t  

t he  P r a i r i e  du Chien Treaty recognized t i t l e  i n  t h e  p e t i t i o n e r s .  The Cour t  

"passed" the  i s s u e  and proceeded t o  cons ide r  l a t e r  Congressional  a c t i o n .  O f  

s p e c i a l  importance i n  t h a t  ca se  was t h e  Trea ty  of October 4, 1842 (7 S t a t .  

591),  which i s  the  same t r e a t y  by which t h e  p e t i t i o n e r s  h e r e i n  ceded Royce 

Area 261. The Court quoted a l l  of A r t i c l e  V of t h e  Trea ty ,  i t a l i c i z i n g  t h e  

phrases  "... t h e  whole country between Lake Super ior  and t h e  M i s s i s s i p p i ,  

has  always been understood a s  belonging i n  common t o  t h e  Chippewas, p a r t y  t o  

t h i s  t r e a t y ; "  and " a l l  t he  unceded lands  belonging t o  t h e  a f o r e s a i d  I n d i a n s ,  

a r e  h e r e a f t e r  t o  be he ld  i n  common.. ." (161 C. C l s .  258, 264).  

. The Court found the  Treaty of September 30, 1854 (10 S t a t .  1109) 

j 
2erhaps even more enlightening". That t r e a t y l ' e f f e c t e d  a d i v i s i o n  o f  t h e  

.--.A 

Chippewa country'' between the  Chippewas of t h e  M i s s i s s i p p i  and t h e  Chippewas 

of Lake Super ior .  

I n  t h e  d i s s e n t  i n  the  case,  Chief Judge Jones wrote  t h a t  t h e  pr imary 

reason  f o r  t h e  determinat ion of recognized t i t l e  was found i n  A r t i c l e  V of 

t h e  1842 Trea ty .  H e  s t a t e d  ".,. t he  p a r t  o f  t he  ma jo r i t y  opin ion  which 

r e v e r s e s  t h e  Commission a s  t o  t h e  two segments r e s t s  almost a l t o g e t h e r  on 

s t h e  p r o v i s i o n s  of A r t i c l e  V of t h a t  Trea ty  and s m e  o the r  s c a t t e r e d  comment." . 

(161 C .  C l s .  258, 272) 

3/ Both Chief Judge Jones and Judge Whitaker d i s sen ted  from t h e  determina-  - 
t i o n  t h a t  t h e r e  was recognized t i t l e .  
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However, t he  P r a i r i e  du Chien Trea ty  has  been he ld  t o  have g ran ted  

recognized t i t l e  i n  o the r  Indians .  Otoe and Missouria  T r ibe  o f  Ind ians  e t  a l ,  v. 

United S t a t e s ,  5 Ind. C 1 .  Comm. 316; Sac and Fox Ind ians  of Oklahoma, 

e t  a l . ,  v .  United S t a t e s ,  5  Ind. C 1 .  Comm. 367; The Iowa T r i b e s ,  e t  a l . ,  

v .  United S t a t e s ,  7 Ind. C 1 .  Comrn. 98; Winnebago Tr ibe  v .  United S t a t e s ,  

8  Ind. C1.  Cornm. 78. 

But t h e  most s i g n i f i c a n t  d e c i s i o n  was t h a t  i n  Lower Sioux Ind ian  

Community i n  Minnesota, e t  a l . ,  v. The United S t a t e s ,  10 Ind. C 1 .  Comm. 137, 

r eve r sed  163  C. C 1 .  329. The Lower Sioux c a s e  was t h e  second t ime t h e  

Court  o f  Claims had occasion t o  cons ider  t h e  1825 P r a i r i e  du Chien Trea ty .  

I n  t h a t  ca se ,  which was decided e i g h t  months a f t e r  t h e  Minnesota Chippewa 

c a s e ,  t h e  Court  used c l e a r  . a d  -u.nmistakabl-e language i n  d e c l a r i n g  t h e  1825 

P r a i r i e  du Chien Treaty t o  be one of r ecogn i t i on .  The Court  s t a t e d :  

"We can f i n d  nothing i n  t h e  h i s t o r i c a l  background of t h e  
t r e a t y  El825 P r a i r i e  du Chien] t h a t  sugges ts  o t h e r  than t h a t  t h e  
i n t e n t  of t h e  United S t a t e s ,  and t h a t . o f  t h e  v a r i o u s  Ind ian  t r i b e s  
assembled,  was t o  carve  the e n t i r e  t e r r i t o r y  s o  a s  t o  g i v e  each 
t r i b e  t i t l e  t o  t h e  lands claimed. It  was a t r e a t y  of r e c o g n i t i o n ;  
i t  de f ined  the  country of t h e  r e s p e c t i v e  I n d i a n  t r i b e s ;  i t  was 
n o t  a  t r e a t y  of cession."  (163 C.  C l s .  329, 335) 

I n  t h e  Commission's dec i s ion  i n  t he  Lower Sioux c a s e  i t  was found: . . 

1 1  .... t h a t  t h e  1825 P r a i r i e  du Chien t r e a t y  was a  t r e a t y  
of r e c o g n i t i o n ,  and t h a t  i t  accorded t o  t h e  t r e a t y  p a r t i c i p a n t s  
permanent r i g h t s  of occupancy t o  t he  landed a r e a s  belonging t o  
them and loca ted  wi th in  the  f i x e d  t r e a t y  l i n e s  ...." (10 Ind. C 1 .  
Comm. 137,  153) 

I n  view of t h e  previous dec i s ions  t h a t  t h e  P r a i r i e  du Chien Trea ty .was  

one of r e c o g n i t i o n ,  and e s p e c i a l l y  t h e  Lower Sioux d e c i s i o n  by t h e  Court  of 

Claims i n  t h a t  regard ,  we can see  no v a l i d  reason f o r  saying t h a t  t h e  t r e a t y  
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!id not  recognize Chippewa t i t le .  A s  p e t i t i o n e r s '  counsel  h a s  argued t h e r e  

must be e i t h e r  p l a i n  language i n  t he  t r e a t y  o r  c l e a r  l e g i s l a t i v e  i n t e n t  t o  

except  t h e  Chippewas from the  o v e r a l l  r ecogn i t i on  of t i t l e .  We f i n d  no 

such language and no such i n t e n t .  

The Commission was concerned, i n  e a r l i e r  Chippewa c a s e s ,  w i th  t h e  f a c t  

t h a t ,  wi th  r e s p e c t  t o  t h e  Chippewas, t he  1825 P r a i r i e  du Chien Trea ty  drew 

an  open-ended boundary extending from a p o i n t  i n  Wisconsin northwestward 

a c r o s s  Minnesota t o  t h e  Red River. The l i n e  def ined  a southern  boundary 

f o r  t h e  Chippewas b u t  l e f t  t h e  nor th ,  e a s t ,  and west l i m i t s  undefined. But 

t h i s  f a i l u r e  t o  completely circumscribe t h e  t e r r i t o r y  was no impediment t o  

a de t e rmina t ion  of recognized t i t l e  i n  t h e  Lower Sioux case.  I n  t h a t  c a s e  

t h e  e n t i r e  wes t e rn  b u n d a r y  was undefined i n  t h e  P r a i r i e  du Chien Trea ty .  

, I n  t h e  s u b j e c t  case  p e t i t i o n e r s  contend t h a t  t h e  bounds of t h e  recog- 3 
-Tized Chippewa count ry  a r e  bounded by the  Canadian i n t e r n a t i o n a l  l i n e  on 

t h e  no r th ;  on t h e  e a s t  by the  1827 But te  des  Morts Trea ty  l i n e  which termi-  

na ted  i n  Lake Michigan; on t h e  south by t h e  A r t i c l e  5 and A r t i c l e  6 P r a i r i e  

du Chien boundar ies ;  and on t h e  west t h e  A r t i c l e  5 l i n e  which terminated a t  

t h e  Red River  f i x e d  t h e  boundary from t h a t  p o i n t  up t o  t h e  mouth of  t h e  

Goose River  on t h e  North Dakota s ide .  From t h e  Goose River  t o  t h e  Canadian 

border  and wes t  i n t o  North Dakota has a l r eady  been found t o  have been 

Chippewa coun t ry ,  occupied by Pembina Chippewas. Red Lake, Pembina Bands, 

e t  a l . ,  v.  United S t a t e s ,  6 Ind. C1. Corn. 247. The Commission is  s a t i s f i e d  

t h a t  t h e s e  a r e  t h e  bounds of recognized t i t l e  i n  t h e  Chippewas a s  e s t a b l i s h e d  

by t h e  1825 P r a i r i e  du Chien Treaty and the  supplementary t r e a t i e s  i n  1826 

and 1827. 
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And i n  the  s u b j e c t  case  we a l s o  no te  t h e  s i g n i f i c a n c e  of t h e  T r e a t y  of 

October 4 ,  1842. While t h i s  i s  the  t r e a t y  of c e s s i o n  by which t h e  claimed 

Royce Area 261 was ceded t o  the United S t a t e s ,  i t  does n e v e r t h e l e s s  c o n t a i n  

the  A r t i c l e  V language r e l i e d  on by t h e  Court of Claims i n  f i n d i n g  t h a t  

t h e r e  was a r ecogn i t i on  of t i t l e  i n  t h e  Minnesota Chippewa case .  

We have t h e r e f o r e  concluded t h a t  p e t i t i o n e r s '  motion f o r  summary judgment 

should be granted .  By Congressional. a c t i o n  the  United S t a t e s  g r a n t e d  recog- 

n ized  t i t l e  t o  the  Chippewa Indians  of t h e  M i s s i s s i p p i  and Lake Supe r io r  t o  

a l l  of t h e  claimed lands (Royce Area 261).  The l ands  were ceded by t h e  

Chippewa Indians  of t h e  Miss i s s ipp i  and Lake Super ior  t o  t h e  United S t a t e s  

by t h e  Trea ty  of October 4, 1842, which was proclaimed on March 2 8 ,  1843. 

Having r u l e d  favorably on p e t i t i o n e r s '  t i t l e  c l a im  t o  Royce Area 261, 

we s h a l l  r e s e r v e  f u r t h e r  judgment u n t i l  proof has  been o f f e r e d  as t o  t h e  

3 c o n s i d e r a t i o n  pa id  f o r  t h e  cess ion ,  t h e  acreage  involved,  and t h e  f a i r  
. - 

market  va lue  of the  a r e a  a s  of March 28, 1843. 

T. Vance, Chairman 
. . 

Concurr ing : 

Richard  W. Yarbo 




