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BEFORE THE IhTDIAN CLAIMS COMMISSION 

THE KIOWA, COMNCHE AhD APACHE 1 
TRIBES OF Ih'DLANS , 1 

1 
P e t i t i o n e r s ,  1 

1 
v. 1 Docket Nos. 258 and 259 

) 
THE UNITED STATES OF AMERICA, ) 

1 
1 Defendant. 

Decided: Ju ly  31, 1968 

FINDINGS OF FACT RE: ATTORNEY FEES 

Upon the  e n t i r e  record the Commission makes the  fol lowing f ind ings  of 

f a c t  r e l e v a n t  t o  a t to rney  fees:  

1. This  Commission has j u r i s d i c t i o n  t o  award a t to rney  f e e s  by v i r t u e  

of Sec t ion  15 of the  Act of August 13, 1946, 60 S t a t .  1049, 25 U.S.C. 7011, 

which reads  i n  pa r t :  

I1 . . . The f e e s  of . . . a t to rneys  f o r  a l l  s e rv ices  rendered 
i n  prosecuting the  claim i n  quest ion,  whether before the  Com- 
mission o r  otherwise, s h a l l ,  unless  the  amount of such f e e s  
i s  s t i p u l a t e d  i n  the  approved con t rac t  between the  a t t o r n e y  
o r  a t t o r n e y s  and the claimant, be f ixed by the Commission 
a t  such amount a s  the Commission, i n  accordance with s tandards  . 
ob ta in ing  f o r  prosecuting s i m i l a r  contingent  claims i n  c o u r t s  
of law, f inds  t o  be adequate compensation f o r  se rv ices  rendered 
and r e s u l t s  obtained,  considering the  contingent  na tu re  of the  
case ,  p lus  a l l  reasonable expenses incurred i n  the prosecut ion  
of the  claim; but  the amount so  f ixed by the Commission, ex- 
c l u s i v e  of reimbursements f o r  a c t u a l  expenses, s h a l l  no t  exceed 

1 I 1 0  per  centum of the amount recovered i n  any case.  . . 
2 -  On May 16,  1947, Thomas P. Gore and W. C .  Lewis, a t t o r n e y s ,  entered  

i n t o  a c o n t r a c t  with the Kiowa, Comanche and Apache Tr ibes  of 1ndians.whereby 

they agreed t o  advise and represent  sa id  t r i b e s  i n  i n v e s t i g a t i n g  and pro- 

s e c u t i n g  a l l  t r i b a l  claims agains t  the  United S t a t e s  a s  may a r i s e  by v i r t u e  
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of the provisions of the Indian Claims Commission Act (60 S t a t .  1049). 

This con t rac t  was approved by the  Acting Commissioner of Indian  A f f a i r s  on 

August 1, 1947 f o r  a  period of 10 years .  On March 16, 1949, Thomas P. Gore 

died.  On May 7 ,  1949, W. C .  Lewis assigned one-half (1/2) i n t e r e s t  i n  the  

aforesa id  cont rac t  t o  J .  Roy Thompson, Jr .  sub jec t ,  however, t o  an o b l i g a t i o n  

on the  p a r t  of J. Roy Thompson, Jr .  t o  s a t i s f y  any fee  found due t o  t h e  Gore 

. e s t a t e  out  of sa id  ha l f  i n t e r e s t ,  and a l s o  assigned t o  Frank Miscovsky, 

a t to rney ,  Oklahoma Ci ty ,  Oklahoma, a  one-quarter (114) i n t e r e s t  i n  s a i d  

con t rac t .  This assignment was formally approved by the Commissioner of 

Indian  A f f a i r s  on June 16, 1949. W. C. Lewis died on March 23, 1965, and 

Frank Miskovsky died on June 13, 1968. W .  C .  Lewis, Jr. was duly appointed 

Executor of the Es ta te  of W. C .  Lewis, and Goldie B. Miskovsky was duly  

- '&. appointed Administratr ix of the Es ta te  of Frank Miskovsky . ? 
$ 

-Y 3 .  The con t rac t  described above provided f o r  contingent  compensation 

t o  the  a t to rneys  a t  the r a t e  of seven and one-half percent (7-1/2%) of any 

recover ie s .  On October 17, 1949, the th ree  t r i b e s  and the  a t t o r n e y s  amended 

the  c o n t r a c t  t o  provide a  f l a t  contingent f e e  of ten per cent  (10%) 05 any 

recover ie s  bu t  this amendment was never approved by the Commissioner of 

Ind ian  Af fa i r s .  On April  17, 1950, an amendment t o  said a t to rney  c o n t r a c t  

was entered  i n t o  between the p a r t i e s  which insofar  a s  i t  r e l a t e d . t o  com- 

pensat ion  provided: 

"1. I n  consideration of the  se rv ices  t o  be rendered 
under the  terms of t h i s  cont rac t ,  the p a r t i e s  of the second 
p a r t  [ t h e  at torneys]  s h a l l  receive a  sum equal t o  not  l e s s  
than seven and one-half (7  1/2) per  centum but no more than 
t e n  (10) per  centum of any and a l l  sums recovered o r  procured 
through t h e i r  e f f o r t s ,  i n  whole o r  i n  pa r t ,  f o r  the sa id  
T r i b e s ,  p a r t i e s  of the f i r s t  p a r t ,  whether by s n i t ,  a c t i o n  of 
the  Congress of the United S t a t e s ,  o r  otherwise; the amount of 
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the fee ,  i f  any, i n  excess of seven and one-half (7  1 /2)  
per centum s h a l l  be f ixed by the Indian Claims Commission 
a t  such amounts a s  the Commission, i n  accordance wi th  the  
standards obtaining f o r  prosecuting s i m i l a r  contingent  
claims i n  cour ts  of law, f inds  to  be adequate compensation 
f o r  services  rendered and r e s u l t s  obtained,  considering 
the contingent nature  of the case but ,  i n  any event ,  s h a l l  
not  exceed ten (10) per centum of the amount recovered." 

This amendment was formally approved by the Commissioner of Indian A f f a i r s  

on Augu+st 9 ,  1950, and i s  present ly  i n  e f f e c t .  The o r i g i n a l  c o n t r a c t  has  

been extended twice, the l a s t  extension being f o r  a  period of 10 years ,  

beginning August 1, 1967. 

4 .  The Executrix of the e s t a t e  of Thomas P. Gore, by document duly 

entered a s  an exh ib i t  i n  the  record of Docket No. 32, The Kiowa, Comanche 

and Apache Tribes of Indians,  e t  a l . ,  v .  United S t a t e s ,  disclaimed -any  

i n t e r e s t  i n  t h i s  l i t i g a t i o n .  The Coinmission takes due n o t i c e  of t h i s  dis- 

claimer and makes it a p a r t  of the  record here in .  

I 
- >- 5. Since the amount of the f e e  i s  not  s t i p u l a t e d  i n  t h e  p e r t i n e n t  

c o n t r a c t  except t h a t  i t  s h a l l  not be l e s s  than 7-112% nor more than 10%, 

t h e  Commission has j u r i s d i c t i o n  t o  determine "adequate compensation" t o  be 

awarded &onsidering the " r e s u l t s  obtained," the  "contingent na tu re  of the  

case" and " i n  accordance with standards obta in ing f o r  prosecuting s i m i l a r  

cont ingent  c l a i m s  i n  cour ts  of law." 

6. When the atto;neys comenced work under the  a t to rney  c o n t r a c t  no 

one knew of the  existence of these claims. The claims he re  s e t t l e d  were 

o r i g i n a l l y  developed a n c i l l a r y  t o  the proceedings i n  Docket NO. 32 before  

t h i s  Commission where the Kiowa, Comanche and Apache Tr ibes  were p e t i t i o n e r s .  

During the course of tha t  l i t i g a t i o n  and on Ju ly  24, 1951, t h e  General . 

Accounting Off i c e  submitted t o  p e t i t i o n e r s  ' counsel a  s tatement of t r i b a l  
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accounts which had been prepared f o r  purposes of o f f - s e t s .  Counsel, being 

aware of the  s t a t u t o r y  exp i ra t ion  of time f o r  f i l i n g  claims on August 13,  

1951, examined t h i s  document with care i n  order  t o  determine whether o the r  

claims might be recognized. This examination led counsel t o  be l ieve  t h a t  

the United S t a t e s  might have v io la ted  the p r inc ip les  l a i d  down i n  the  case 

of Menominee Tr ibe  v .  United S t a t e s ,  101 C t .  C l s .  10, decided February 7, 

1944, and accordingly counsel prepared and on August 9 ,  1951 f i l e d  a p e t i -  

t i o n  a s  Docket No. 258 before t h i s  Commission on behalf of p e t i t i o n e r s .  

This p e t i t i o n  a l leged only t h a t  the defendant had v i o l a t e d  the  p r i n c i p l e s  

of t h e  Menominee case t o  the detriment of p e t i t i o n e r s .  The defendant 

answered t h i s  p e t i t i o n  on March 18, 1957, and genera l ly  denied any l i a b i l i t y  
- 

t o  the  t r i b e s  and i n  add i t ion  s e t  up a f f i rma t ive  defenses.  

4 
On August 9 ,  1951, counsel a l s o  f i l e d  a p e t i t i o n  on behalf of these  

t r i b e s  a s  Docket No. 259, which requested t h a t  the  United S t a t e s  account 

t o  p e t i t i o n e r s  f o r  the  manner i n  which i t  had handled p e t i t i o n e r s '  funds and 

proper ty ;  i n  o t h e r  words, a p e t i t i o n  f o r  a general  accounting. 

7. The accounting claims developed and the  app l i ca t ion  of the  Menominee 

p r i n c i p l e  t o  those  claims were the r e s u l t  of the  s o l e  e f f o r t s  of the  a t to rneys .  

The members of  the  t r i b e s  could not and did no t  render any ass i s t ance  i n  

d iscover ing  o r  developing these claims. The claims were, f o r  the  most p a r t ,  

r e l a t i v e l y  soph i s t i ca ted  and involved. The a p p l i c a t i o n  of Menominee t o  the  

va r ious  funds was extremely complicated. Because of such complexit ies  

counsel  made every  e f f o r t  t o  assure t h a t  indiv idual  t r i b a l  members under- 

s tood what was involved so t h a t  i n t e l l i g e n t  a s sen t  could be given t o  the  

se t t l ement .  The inherent  complexities when combined with the  r e l a t i v e  
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d i f f i c u l t y  of e s t a b l i s h i n g  the exac t  damages to  the t r i b e s  by the use of 

t r i b a l  funds by defendant i n  ways t h a t  were es tabl i shed t o  be improper, 

l a i d  upon counsel an unusual profess ional  burden t o  procure f o r  the  t r i b e s  

a d i s p o s i t i o n  of these cases by t r i a l  o r  se t t lement  t h a t  would be f a i r  t o  

the  c l i e n t s .  

8. The undertaking involved research  i n t o  a l l  p e r t i n e n t  Governmental, 

s t a t e ,  i n s t i t u t i o n a l  and p r iva te  records avai lable .  A l l  of t h i s  required 

counsel  t o  have knowledge and s k i l l s  necessary t o  make the  i n v e s t i g a t i o n ,  

conduct the research ,  and prosecute the l i t i g a t i o n  t o  a success fu l  con- 

c lus ion .  

During the course of t h e i r  representa t ion  of these t r i b e s  counsel  

inves t iga ted  and studied a l l  t r e a t i e s ,  agreements, s t a t u t e s ,  execut ive  

o rde r s  and administrat ive regula t ions  pe r t a in ing  t o  tha t h r e e  t r i b e s .  

Counsel searched records i n  the f i l e s  of the Indian Agency a t  Anadarko, 

Oklahona, the Indian Office of Washington, D.  C . ,  Geological Survey, the  

General Land Office (Bureau of Land Management), Senate and House Committees 

of I n d i a n  A f f a i r s ,  the National Archives, the  General Accounting O f f i c e ,  

Oklahoma S t a t e  Corporation Commission, Oklahoma S t a t e  School Land ~O'&nission, 

Oklahoma His to r i ca l  Society,  Library of Congress, Smithsonian I n s t i t u t i o n ,  

United S t a t e s  Court of Appeals f o r  the D i s t r i c t  of Columbia C i r c u i t  and the  

United S t a t e s  Supreme Court. 

The records of the General Accounting Office and the Treasury Depart- 

ment r e l a t i n g  to  these claims were examined on many occasions and voluminous 

documents were photostated, some of which were subsequently used i n  evidence 

and some of which provided only background material .  
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9. The l i a b i l i t y  phase of t h i s  case was t r i e d  before the  Commission 

on November 2 ,  3 ,  4 ,  and 5,  1964. The p a r t i e s  offered a  most complete 

statement of d e t a i l s  concerning the f i n a n c i a l  deal ings between p e t i t i o n e r  

t r i b e s  and the United S t a t e s .  I n  a l l ,  the t r a n s c r i p t  t o t a l e d  446 pages. 

After  the conclusion of the t r i a l  p e t i t i o n e r s '  counsel undertook the  

arduous and painstaking work of proposed f indings  and b r i e f i n g .  Study of 

the  t r a n s c r i p t  d isc losed e r r o r s  which were discussed with d e f e n d a n t ' s  

counsel. On February 5,  1965, p e t i t i o n e r s '  proposed f ind ings  of f a c t  and 

b r i e f  i n  support of l i a b i l i t y  was f i l e d .  The proposed f i n d i n g s  were 18 i n  

number and covered 9  pages, and the b r i e f  was 50 pages i n  l e n g t h ,  supported 

by an appendix. 

Thereaf ter ,  on August 12, 1965, defendant f i l e d  i t s  reques ted  f ind ings  

- a of f a c t ,  comments on p e t i t i o n e r s '  proposed f ind ings ,  and i t s  b r i e f  (50 pages 3 
/=? i n  a1  1 ) .  

Examination of the defendant 's  f i l i n g  indicated t h a t  e x t e n s i v e  work 
8 

would be required of counsel t o  analyze and answer the  con ten t ions  of 

defendant.  This  was done and on June 7 ,  1966, ~ e t i t i o n e r s '  counsel  f i l e d  

i t s  ob jec t ion  t o  defendant 's  requested f indings of f a c t  (36 pages) ,  comments 

on objec t ions  t o  ~ e t i t i o n e r s '  proposed f indings (22 pages) and r e p l y  b r i e f  

(10 pages).  

10. Set t lement negot ia t ions  between counsel commenced i n  1963, we l l  

before  the t r i a l  of the l i a b i l i t y  phase of Docket No. 258 i n  ~ o v e m b e r ,  1964. 

These nego t i a t ions  were with government t r i a l  counsel a s  we l l  a s  wi th  the  . 

ch ie f  of the  responsib le  d i v i s i o n  of the Department of J u s t i c e .  I n i t i a l l y ,  

t r i b a l  counsel attempted t o  persuade government counsel t h a t  i t  was 
p 
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p r a c t i c a b l e  t o  s e t t l e  Docket No. 258, reserving the  t r i a l  of the genera l  

accounting case (Docket No. 259)  f o r  the fu tu re .  Much time was consumed 

i n  f r u i t l e s s  e f f o r t s  t o  convince government counsel of the  soundness of 

t h i s  pos i t ion .  Various memoranda were presented t o  government counsel pro- 

posing formulae t o  accomplish t h i s .  

A f t e r  the  t r i a l  and b r i e f i n g  on l i a b i l i t y  i n  Docket NO. 248, se t t l ement  

d i scuss ions  were renewed, bu t  the approach was t h a t  e f f o r t s  should be made 

t o  s e t t l e  the  f i n a n c i a l  aspects  of both Docket NOS. 258 and 259. Many con- 

f e rences  were held with government counsel and t h e i r  accounting r e p r e s e n t a t i v e s  

t o  explore  a l l  avenues of accord. 

A f t e r  January,  1967, counsel f o r  both p a r t i e s  i n t e n s i f i e d  se t t l ement  

e f f o r t s .  During the  se t t lement  negot ia t ions  the accounting o f f i c e r s  of 

defendant  and the  p e t i t i o n e r s '  accountants made va r ious  schedules showing 
j 

. . --- . 
t h e  r e s u l t  i f  c e r t a i n  b a s i c  assumptions were made. AS these  schedules 

d i f f e r e d  m a t e r i a l l y ,  even on the  same assumptions, p e t i t i o n e r s !  accountants ,  

under d i r e c t i o n  of counsel ,  undertook t o  and did analyze the  p resen ta t ions  

made by defendant ' s  accountants and as  a  r e s u l t  of t h i s  a n a l y s i s  p e t i t i o n e r s '  

counsel  w e r e  able  t o  f i n d  the  d i f fe rences  i n  approach which l e d  t o  the.se 

d i f f e r i n g  r e s u l t s .  By i s o l a t i n g  these f a c t o r s  i n  the  defendant ' s  accounting 

p r e s e n t a t i o n s  and by c a r e f u l  analys is  of the procedures u t i l i z e d  by defend- 

a n t ' s  accountants ,  counsel was able  t o  persuade government counsel t o  

g r a d u a l l y  increase  t h e i r  va lua t ion  of the cases f o r  se t t l ement  purposes. 

[ I n t e n s i v e  work by counsel i n  conjunction with t r i b a l  accountants  and govern- 

ment r e p r e s e n t a t i v e s  was necessary during t h i s  s t age  of the  nego t i a t ions . ]  
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On J u l y  27, 1967, p e t i t i o n e r s '  counsel made a formal w r i t t e n  o f f e r  t o  t he  

Attorney General of t he  United S t a t e s  t o  s e t t l e  Docket Nos. 258 and 259 f o r  

$6,000,000 under the condi t ions  the re in  s e t  o u t .  On October 24, 1967, the  

Acting A s s i s t a n t  Attorney General accepted the  o f f e r  s u b j e c t  t o  c o n d i t i o n s  

t h e r e i n  conta ined .  

11. A s  t he  approval of the th ree  t r i b e s  was necessary  t o  e f f e c t  a 

s e t t l e m e n t ,  counsel  i n i t i a t e d  a r eques t  t h a t  the  t h r e e  t r i b e s  have formal  

meet ings.  A l l  necessary procedures requi red  by the  Indian  Claims Commission 

a s  s e t  o u t  i n  Omaha Tr ibe  of Nebraska v .  United S t a t e s ,  8 Ind. C 1 .  C m .  392, 

were expla ined  t o  the  a r e a  superintendent  and they were followed. Such 

meet ings were c a l l e d  f o r  November 18, 1967, a f t e r  due p u b l i c i t y .  Counsel 

f o r  t h e  t r i b e s  a t tended  these meetings he ld  i n  Oklahoma. P r i o r  t o  each 

-. 
3 e t i n g  t h e r e  was d i s t r i b u t e d  t o  ea.ch a d u l t  p a r t i c i p a n t  a 28-page memorandum 
f 

November 13,  1967, which contained a l l  of t he  documents h e r e t o f o r e  

desc r ibed  i n  t h e  memorandum, together  with a copy of t h e  proposed s t i p u l a t i o n  

o f  s e t t l e m e n t  and f o r  en t ry  of f i n a l  judgment. Counsel appeared a t  t h e  

meet ings h e l d  i n  Oklahoma f o r  the purpose o f . c o n s i d e r i n g  se t t l emen t  and made 
. . 

f u l l  e x p l a n a t i o n s  of the  proposed se t t lement .  The d e t a i l s  of the a c t i o n  of 

t h e  t h r e e  t r i b e s  i n  r e spec t  t o  the  se t t lement  a r e  contained i n  P e t i t i o n e r s '  

E x h i b i t  No. 1 f i l e d  i n  the  consolidated Dockets 258 and 259 before  t h i s  

Commission a t  t he  s e t t l emen t  hearing.  This  document, c o n s i s t i n g  of 82 

p r i n t e d  pages,  r e c i t e s  i n  f u l l  the a c t i v i t i e s  lead ing  up t o  and the  a c t i o n  

of  t he  t h r e e  t r i b e s ,  ac t ing  ind iv idua l ly ,  upon the  se t t l emen t  proposal .  

The t r i b e s  voted  t o  accept  the se t t lement  proposal .  

On the 1 7 t h  day of January, 1968, a hear ing  was held before  t h i s  
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Commission on the proposed se t t l ement  of the  consolidated dockets  . 

Counsel prepared and f i l e d  with the  Commission a  pr in ted  document of 

82 pages which s e t  out  i n  f u l l  a l l  the necessary se t t lement  procedures and 

a c t i v i t i e s .  

This Commission approved the proposed se t t lement  and en te red  judgment 

i n  favor of the p e t i t i o n e r s  on January 29 ,  1968, f o r  $6,000,000. The judg- 

mentwas accompanied by w r i t t e n  f ind ings  and opinion (18 Ind. C 1 .  Com. 640, 

658). 

12. This award represents  the  l a r g e s t  s ing le  f i n a n c i a l  t r a n s a c t i o n  

the  p e t i t i o n e r  t r i b e s  have had so f a r .  Thus the  r e s u l t s  obtained were 

s u b s t a n t i a l .  Maximum profess ional  s k i l l  and e f f o r t  was app l i ed  by counsel  
- 

i n  t h i s  matter .  While the end r e s u l t  i n  the  case was u l t i m a t e l y  obta ined 

through set t lement a f t e r  t r i a 1 , n o  g r e a t e r  r e s u l t  could reasonably have 
i 

been an t i c ipa ted  i f  the matter  had been l i t i g a t e d  f u r t h e r .  I n  view of t h e  

novel and unique aspects  of t h i s  l i t i g a t i o n ,  se t t lement  of the  c la ims i n  

these  dockets resulted i n  a  d i s t i n c t  and immediate b e n e f i t  t o  the  t r i b e s ,  

whi le  a t  the  same time e l iminat ing  the  hazards of f u r t h e r  l i t i g a t i o n .  

Set t lement  therefore  was the proper course i n  successful ly  t e rmina t ing  t h i s  

l i t i g a t i o n  and the Commission has so  indica ted  by i ts  approval t h e r e o f .  

13. Because of the pecul iar  a t t o r n e y - c l i e n t  r e l a t i o n s h i p  involved i n  

r e p r e s e n t a t i o n  of an Indian t r i b e ,  present  counsel have emphasized and d i s -  

charged the duty to  keep the  t r i b a l  members advised of a l l  developments i n  

connection with the progress of t h e i r  claims. 

Counsel has constantly maintained a  mailing l i s t  of t r i b a l  members 

and has added t o  t h i s  l i s t  the name of any member who desired in fo rmat ion  
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on t h e i r  claims. Each s i g n i f i c a n t  development i n  the prosecut ion  has been 

reported t o  the t r i b e s  by means of a  r epor t  s e n t  by counsel t o  a l l  on the  

mailing l i s t .  I n  add i t ion ,  many l e t t e r s  have been sen t  t o  t r i b a l  l e a d e r s ,  

a l l  r e spec t ing  developments i n  the claims l i t i g a t i o n .  Telephone c a l l s  and 

personal v i s i t s  t o  and with t r i b a l  members have been constant .  With a 

t r i b a l  a t to rney  located  i n  Washington, D .  C .  and one i n  Oklahoma, t r i b a l  

members have had access t o  current  and informed s t a t u s  r e p o r t s  on progress 

of t h e i r  claims.  

During the  se t t l ement  negot ia t ions  counsel had kept  i n t e r e s t e d  t r i b a l  

members apprised of t h e i r  a c t i v i t y .  Early i n  November, 1967, counsel  pre-  

pared a 20-page memorandum t o  the  t r i b e s  which was c i r c u l a t e d  t o  a l l  - 

i n t e r e s t e d  t r i b a l  members. m his' memorandum contained ar, exp lana t ion  of the 

jbackground and h i s t o r y  of the claims proposed t o  be s e t t l e d ,  descr ibed i n  
i 

-* 
genera l  the  se t t l ement  negot ia t ions ,  s e t  out  arguments both f o r  and a g a i n s t  

accept ing  the  se t t l ement  and the recomendation of counsel t h a t  the  s e t t l e -  

ment be accepted.  The document contained a t a b l e  showing the  p e t i t i o n e r s '  

t r i b a l  funds involved through June 30, 1946, copies of the  letters t o  the  

Attorney General making the  o f f e r  of se t t lement  and extending the  t i m e  i n  

which the  same might be acted upon, and the condi t ional  acceptance of the  

o f f e r  by the  Acting Ass is tant  Attorney General. 

14. O n  June 2 7 ,  1968, a  hearing on counsel ' s  a t to rney  f e e  p e t i t i o n  

was he ld  before  t h i s  Commission. Evidence was introduced t o  show t h a t  on 

May 2 ,  1968 the  t r i b a l  council had advised members of the  t r i b e s  involved 

through t h e i r  r e g u l a r  mailing l i s t  t h a t  they would request  a f e e  of 10% of P3 

t he  judgment. P r i o r  t o  the hearing, the p e t i t i o n  f o r  award of a t to rney  
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f e e s  and a f f i d a v i t  and e x h i b i t s  i n  support  thereof  had been forwarded by 

the  Commission t o  t r i b a l  l eade r s  i n  accordance wi th  the  Rules of t h i s  

Commission, i nc lud ing  each of the ind iv idua l  t r i b a l  r e p r e s e n t a t i v e s  who 

t e s t i f i e d  a t  the hear ing .  

A t  the hea r ing ,  the Commission received a  s ta tement  from J .  Roy 

Thompson, J r . ,  the a t t o r n e y  of record ,  i n  support  of t he  r e q u e s t  f o r  a  10% i 
\ 

f e e  and, i n  a d d i t i o n ,  received the testimony of the  fo l lowing  r e p r e s e n t a t i v e s  

of  t h e  t h r e e  t r i b e s :  f o r  the  Kiowas, Vincent Bointy and Dennis Bel indo;  f o r  

t h e  Comanches, Lee Motah and J u l i a  Mahseet; and f o r  t he  Apaches, Claude J a y  

and Houston K l i n e ~ o l e .  A 1 1  of the r e p r e s e n t a t i v e s  of t h e  t r i b e s  t e s t i f i e d  

t h a t  t h e  m a t t e r  of quantum of the f e e  had been d iscussed  a t  r e g u l a r l y  c a l l e d  
,- 

( meetings of t h e  t h r e e  t r i b e s  and t h a t  t he  t r i b e s  had agreed t h a t  t he  a t t o r n e y s  '.- 
should r e c e i v e  a  f e e  of 10% of the judgment. 

1 
The a t t o r n e y  r ep resen t ing  the defendant c a l l e d  the  a t t e n t i o n  of  t h e  

Commission t o  t h e  l e t t e r  on f i l e  from the  Department of  J u s t i c e  da t ed  

June 13, 1968, i n  which was enclosed copy of l e t t e r  from the  Deputy S o l i c i t o r  

of t h e  Department of the I n t e r i o r  dated June 7 ,  1968, and a  memo from the  . 

Deputy Commissioner of Indian A f f a i r s  dated May 28, 1968. The subs tance  of 

t h i s  l e t t e r  and t h e  enc losures  was t h a t  the  Executive Department took no 

p o s i t i o n  w i t h  r e s p e c t  t o  the  amount of the  c l a im  f o r  a t t o r n e y  f e e s .  The 

r e p r e s e n t a t i v e  of the  Department of J u s t i c e ,  however, made s t a t emen t s  a t  

t h e  h e a r i n g  which were laudatory t o  the manner i n  which p e t i t i o n e r s '  . 

a t t o r n e y s  had handled the  l i t i g a t i o n .  

/' 
5 .  Based upon the foregoing f ind ings  of f a c t  and a l l  t he  evidence of 

( 

ik r eco rd  i n  t hese  docket-, the  Commission concludes t h a t  p e t i t i o n e r s '  counse l  



Ind. C 1 .  Comm. 307 

ave rendered valuable l ega l  se rv ices  t o  these t r i b e s  which r e s u l t e d  i n  the  

successful  termination of t h i s  prolonged l i t i g a t i o n .  Counsel has  demonstrated 

t o  t h i s  Commission consummate profess ional  s k i l l  and indus t ry  throughout a l l  

phases of t h i s  l i t i g a t i o n  including the prepara t ions  f o r  and a c t u a l  t r i a l  

of the i s sues  involved, the preparat ion of -the proposed f ind ings  of f a c t ,  

b r i e f i n g  and r e p l i e s  t o  defendant 's  pleadings and documents, and i n  the  f i n a l  

se t t lement  nego t i a t ions .  Accordingly the  Commission concludes t h a t  J .  Roy 

Thompson, Jr., W .  C .  Lewis, Jr., Executor of the  E s t a t e  of W .  C .  Lewis, and 

Goldie B. Miskovsky, Adminis t ra t r ix  of the  Es ta te  of Frank Miscovsky, a r e  

e n t i t l e d  t o  an a t to rney  f e e  of ten percent  (10%) of $6,000,000; the  f i n a l  

judgment recovered by the Kiowa, Comanche and Apache Tr ibes ,  or a f e e  of 

$600,000. An appropr ia te  order  t o  t h i s  e f f e c t  w i l l  be en te red  he re in .  

r l .  ome K. ~ u ~ k e n d a l X ~ ~ ; ~ ~ o m m i s s i o n e r  

! \ - J d J r L ;  ,d ..! 
I ll b-&G 

Richard W.  ~ a r b d r o u g h ,  Commi 




