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BEFORE THE INTIIAN CLAIMS COMMISSION 

SHOSHONE-BANNOCK TRIBES, Fort 1 Docket Nos. 326-D, 
Hal l ,  Idaho, 1 326-E, 326-F, 326-G 

1 
SHOSHONE TRIBE, represented by 1 
the  Shoshone Tribe of Indians 
of the Wind River Reservation and Docket No. 326-H 
the  Shoshone-Bannock Tribes,  1 
Fort  Hal l ,  Idaho, 1 

1 
THE BANNACK TRIBE, on the r e l a t i on  1 
of and represented by Russell Pokibro, ) 
a member of sa id  Bannack Tribe, 1 

1 
SHOSHONE NATION OR TRIBE OF INDIANS, 1 
on the  r e l a t i o n  of and represented 1 
by Edward Queep Boyer, Joseph "Frank" 
Thorpe, Jr., and Jeannette Pocatello 
Lewis, members of the Shoshone Nation 
o r  Tr ibe  of Indians,  1 

1 
Pet i t ioners ,  1 

v. 
1 
1 
1 

THE UNITED STATES OF AMERICA, ) 
) 

Docket No. 366 

Docket No. 367 

Consolidated 

Defendant. 1 

Decided: J U ~ Y  24, 1968 

FINDINGS OF FACT ON AWARD OF ATTORNEYS' FEES 

On May 7 ,  1968, attorneys f o r  the pe t i t ioners ,  various t r i b e s ,  bands 

and groups of Shoshone and Bannock Indians, i n  the  above-mentioned dockets, 

f i l e d  an app l ica t ion  foral lowance of at torneys '  fees ,  together with a f f i -  

d a v i t s  r e l a t i v e  t o  the services of the respective at torneys involved. The , 

a f f i d a v i t s  were made by Robert W. Barker, a partner i n  the f irm of Wilkinson, 

Cragun & Barker, and George W. Becker, attorney fo r  the Es ta te  of George M. 

Tunison, deceased, former Attorney of Record f o r  the Shoshone Tribe of Wind 

River, Wyoming. The response of defendant, dated February 17, 1967, with 
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attached l e t t e r  and memorandum from the Of f ice  of the  S o l i c i t o r  of the  De- 

partment of the I n t e r i o r ,  was f i l e d  with the Commission. Af ter  due n o t i c e ,  

a hearing on the appl ica t ion was held before the Commission on June 10, 1968. 

'!%e Commission having considered the e n t i r e  record i n  the  case,  inc luding 

! the c o n t r a c t s  of employment of the a t torneys ,  makes the following f ind ings  

of f a c t :  

1. The f i n a l  judgment i n  these consolidated cases i n  favor  of t h e  

Shoshone-Bannock Tribes,  the Shoshone Tr ibe ,  the  Bannack Tribe,  and the  

Shoshone Nation o r  Tribe of Indians (he re ina f te r  c a l l e d  t h e  "~hoshone") , was 

entered on February 13, 1968, i n  the amount of $15,700,000.00. (See 19 Ind*  

C 1 .  Comm. 3) .  

2. The Indi'an Claims Commission Act (60 S t a t .  1049), under which t h e  

claim i n  t h i s  case was prosecuted, conta ins  the  following provisions per-  

- t a i n i n g  t o  t h e  allowance of a t torneys '  fees :  

"Sec. 15 ..... The fees  of such a t to rney  o r  a t torneys  
f o r  a l l  se rv ices  rendered i n  prosecuting the claim i n  quest ion,  
whether before the  Commission o r  otherwise, s h a l l ,  unless the  
amount of such fees  i s  s t ipu la ted  i n  the  approved con t rac t  
between t h e  at torney or  at torneys and the  claimant, be f ixed 
by t h e  Commission i n  such amount a s  the  Commission, i n  accordance 
w i t h  s tandards  obtaining f o r  prosecuting s i m i l a r  contingent c la ims 
i n  c o u r t s  of law, f inds t o  be adequate compensation f o r  se rv ices  
rendered and r e s u l t s  obtained, considering t h e  contingent na tu re  
of t h e  case ,  . . . . .; but the amount so f ixed by the Commission, 
exc lus ive  of reimbursements f o r  a c t u a l  expenses, s h a l l  not  exceed 
10 pe r  centum of the amount recovered i n  any case. ....." (p. 1053). 

3. The a t to rneys1  contracts  a r e  wi th  f o u r  Indian groups: 

a. Northwestern Bands of Shoshone Indians; 

b. Shoshone-Bannock Tribes, F o r t  Hal l ,  Idaho; 

c. Shoshone Tribe of Wind River Reservation, Wyoming; and 

d. Four individual representa t ives  of t h e  Shoshone Tr ibe  
o r  Nation and the Bannack Tribe. 
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The con t rac t s  with the Northwestern Bands were entered i n t o  by Ernest 

L. Wilkinson and Joseph C. Chez and the law firm of Wilkinson, Cragun & 

Barker. M r .  Wilkinson assigned h i s  i n t e r e s t  t o  h i s  law firm. M r .  Chez died 

on November 23, 1961. H i s  widow, J e s s i e  M. Chez, and h i s  only o t h e r  h e i r s  

and next  of k in ,  Miriam Ray, Paul S. Chez, Richard Chez and Fred L. Chez, 

joined i n  the  p e t i t i o n  and consented t o  the  award of the  f e e s  h e r e i n  t o  

Robert W. Barker, the Attorney of Record. 

The con t rac t s  with the  Shoshone-Bannock were by Ernes t  L. Wilkinson and 

Wilkinson, Cragun & Barker. M r .  Wilkinson assigned h i s  i n t e r e s t  t o  h i s  law 

f inn. 

One con t rac t  with the Shoshone Tribe of the  Wind River Reservation was by 

/' George M. Tunison, who died on December 3, 1964. The law f i rm of Wilkinson, 

\ Cragun & Barker t h e r e a f t e r  entered i n t o  c o n t r a c t s  wi th  the  Shoshone Tr ibe  of 

t h e  Wind River t o  complete t h e  l i t i g a t i o n  f o r  t h a t  Tribe. Compensation under 

t h e  Tunison con t rac t ,  but not the  c o n t r a c t  of the  f irm, was s u b j e c t  t o  de- 

duc t ion  f o r  c e r t a i n  payments made t o  M r .  Tunison during h i s  l i f e t i m e .  

Both t h e  law firm; the  Administratr ix,  C.T.A. of the  E s t a t e  of George Me 

Tunison, M i s s  Ne l l i e  Manoli; and a l l  the  h e i r s  and next  of k i n  of Joseph C. 

Chez, namely M r s .  J e s s i e  H. Chez, Miriam Ray, Paul S. Chez, Richard B. Chez, 

and Fred L. Chez, have joined i n  t h e  app l i ca t ion  f o r  t h e  award of a t to rneys '  

f e e s ,  he re in ,  and consented t o  the  award being made t o  Robert W. Barker, the  

At torney of Record, herein.  

4 .  The appl icant  i n  t h i s  proceeding i s  Robert W. Barker, a pa r tne r  i n  

t h e  f i r m  of Wilkinson, Cragun & Barker and Attorney of Record i n  each of t h e  

above-mentioned dockets. He seeks an  award of a t to rneys '  f e e s  on behalf of 

t h e  Wilkinson, Cragun & Barker law firm, the  Es ta te  of George M. Tunison, 
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and the  surv iv ing  h e i r s  of Joseph C .  Chez, deceased. The amount of t h e  

a t t o rneys '  f e e s  f o r  which they apply i s  $1,570,000.00, l e s s  $4,918.21, o r  a 

n e t  f ee  award of $1,565,081.79. This  i s  based on t e n  pe r  c e n t  of t h e  f i n a l  

judgment of $15,700,000.00, l e s s  c e r t a i n  unreimbursed amounts pa id  per iod-  

i c a l l y  t o  M r .  Tunison under h i s  con t r ac t  a s  annual payments, which by t h e  

terms of t he  app l i cab le  c o n t r a c t  a r e  t o  be deducted from t h e  f e e s  awarded 

here in .  

5.  Any a t t o r n e y s '  f e e s  i n  t h i s  case  a r e  payable t o  t h e  fo l lowing  f o r  

t h e  c o n t r a c t  a t t o rneys :  Wilkinson, Cragun & Barker; N e l l i e  Manoli, Adminis- 

t r a t r i x  w i th  t h e  W i l l  annexed of t h e  E s t a t e  of George M. Tunison; and J e s s i e  

M. Chez, Miriam Ray, Paul S. Chez, Richard B. Chez, and Fred L. Chez, h e i r s  

and next  of k i n  of Joseph C.  Chez, deceased. However, a l l  i n t e r e s t e d  p a r t i e s  h 

have s igned and f i l e d  wi th  t h i s  Comiss ion  a fo rna l  r eques t  t h a t  t h e  a t t o r -  

---:: -. neys'  f e e s  i n  t h i s  case  be pa id  t o  Robert W. Barker, t h e  p r e s e n t  a t t o r n e y  
+- - 

. .F 
= of Record. 

6 .  The Shoshone Tr ibe  of t he  Wind River Reservat ion engaged t h e  

s e r v i c e s  of  George M. Tunison by con t r ac t  da ted  Ju ly  10,  1947, which was 

approved on February 17 ,  1948, as Contract  No. I-1-ind. 18374. Under t h a t  

c o n t r a c t  and a p r i o r  c o n t r a c t ,  No. I-1-ind. 12629, M r .  Tunison was pa id  

$36,095.19, according t o  a l e t t e r  dated May 22, 1968, from t h e  Deputy 
- 

A s s i s t a n t  Commissioner of Indian  A f f a i r s  t o  Wilkinson, Cragun & Barker,  

a n  e x h i b i t  i n  t h i s  proceeding. That l e t t e r  s t a t e d ,  i n  p a r t ,  as fol lows:  

I t  S e c t i o n  10 of claims con t r ac t  No. I-1-ind. 18374, between 
t h e  Shoshone Tr ibe  of t he  Wind River Reservat ion and Attorney 
George M. Tunison provides f o r  deduction of t h e  amounts pa id  
f o r  h i s  genera l  counsel s e rv i ces  from f e e s  found due t h e  
Attorney f o r  h i s  s e rv i ces  a s  claims counsel.  
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"The Indian Claims Commission allowed an 
attorneys' fee of $43,301.00 on August 20, 
1956, for services rendered in prosecution of 
Docket numbered 63. By Agreement, as 
stated on page 8 of your petition for fees 
filed in Docket Numbered 63, 72 percent of 
the fee was for the Tunison estate, 5 per- 
cent for the Kappler estate, and 23 percent 
for your firm. Accordingly, of the fee 
allowed, $31,176.98 would be for the Tunison 
estate and the balance amounting to $12,124.02 
would be for your firm and the Kappler estate. 

"Our ledger sheets for the fund '14x7145 Con- 
solidated Funds, Shoshone Indians (General - 
Tribal Budget)' show a withdrawal of $12,124.02 
on October 6, 1958. No record was found of a 
withdrawal of $31,176.98. We can reasonably 
assume that the reimbursement of $31,176.98 
as provided in Attorney Tunison's contract has 
been effected by the uncomplicated procedure 
of making no payment to the Tunison estate 
from the fund and eliminating the need for the 
estate to then repay the same amount to the 
Shoshone Indians of the Wind River Reservation. 
Thus, of the amount paid to Attorney Tunison 
for his general counsel services, there remains 
$4,918.21 to be reimbursed to satisfy in full 
Section 10 of the contract No. I-1-ind. 18374." 

The sum of $4,918.21 remains due to the Shoshone Tribe of the 

Wind River Reservation, Wyoming, in satisfaction of Mr. Tunison's obli- 

gation under his contracts. That amount is to be deducted from the award 

made herein and credited to the Shoshone Tribe of the Wind River Reservation, 

Wyoming. 

7. The details of the attorneys' contracts are summarized as follows: 

Northwestern Shoshone Contracts 

(a) Chez-Wilkinson Contract of August 31, 1942. 
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An agreement ( con t rac t  No. I-1-ind.  18305), dated August 31, 1942, was 

entered  i n t o  by Enos G. Pubigee, J i m  3 .  Nieman and Hazel Timbimboo, 

a c t i n g  f o r  the  Northwestern Bands of Shoshone Indians,  and Ernes t  L. 

Wilkinson and Joseph Chez. I t  was f o r  a 10-year term beginning on 

approval by the  Secre tary  of the  I n t e r i o r .  The con t rac t  was approved by 

t h e  A s s i s t a n t  Commissioner of Indian  A f f a i r s  on February 2, 1943, and by 

t h e  A s s i s t a n t  Secre tary  of the  I n t e r i o r  on February 19, 1943. This con- 

t r a c t  provided, i n  p a r t :  

"It s h a l l  be the  duty  of the  sa id  a t to rney  t o  
advise  and represent  t h e  s a i d  t r i b e  of Indians i n  
connection wi th  properly inves t iga t ing ,  formulat ing 
and prosecuting any and a l l  claims of s a i d  Indians 
a g a i n s t  the  United S t a t e s  including the  claims author ized  
t o  be prosecuted aga ins t  t h e  United S t a t e s  under and by - 
v i r t u e  of the  Act of February 8, 1929 (45 S t a t .  1407), 
e n t i t l e d :  'An Act conferr ing  j u r i s d i c t i o n  upon the  Court 
o f  Claims t o  hear ,  adjudica te ,  and render judgment i n  
c la ims which the  Northwestern Bands of Shoshone Indians  
may have aga ins t  the  United S ta tes .  ' ' I  

The c o n t r a c t  required d u t i e s  before  the  cour ts ,  departments, Congress 

and o t h e r  o f f i c e r s .  With re spec t  t o  compensation, i t  provided: 

. - "It i s  agreed t h a t  the  compensation of the  p a r t i e s  
of t h e  second p a r t  [ the  a t to rneys ]  f o r  the  se rv ices  t o  
be rendered under the  terms of t h i s  con t rac t  i s  t o  be 
wholly contingent upon a recovery f o r  the  Tribe.  The 
p a r t i e s  of the  second p a r t  s h a l l  rece ive  such compen- 
s a t i o n  a s  the-Secretary of the  I n t e r i o r  may f i n d  equ i t ab ly  
t o  be due, i f  the  mat ter  be s e t t l e d  without submission t o  
a c o u r t  o r  t r ibuna l ,  o r  i n  the  event i t  i s  submitted t o  
s a i d  cour t  o r  t r ibuna l ,  then  such sum as  may be d e t e r -  
mined by sa id  cour t  o r  t r i b u n a l  equi tably  t o  be due f o r  
t h e  services  the re to fo re  rendered under t h i s  c o n t r a c t ,  
but  i n  no event s h a l l  the  aggregate f e e  exceed t e n  pe r  
centum of any and a l l  sums recovered o r  procured, through 
e f f o r t s ,  i n  whole o r  i n  p a r t ,  f o r  the  sa id  Indians,  ..... tr 
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(b) October 1, 1956, Wilkinson, Cragun & Barker Con t r ac t .  

An agreement (Symbol 14-20-650, No. 473) ,  dated October 1,  1956, was 

en tered  i n t o  by Frank L. Timbimboo and Melvin Alex, a c t i n g  f o r  the 

Northwestern Bands of Shoshone Indians ,  and Ernes t  L. Wilkinson, a 

p a r t n e r  i n  t he  f i rm of Wilkinson, Cragun, Barker and Hawkins. This  

c o n t r a c t ,  upon approval by t h e  Commissioner of Ind ian  A f f a i r s ,  was 

e f f e c t i v e  February 20, 1953, f o r  a 10-year term. I t  was approved by the  

Commissioner on May 9, 1957. 

Th i s  c o n t r a c t  s p e c i f i c a l l y  recognized the  p r i o r  s e r v i c e s  of M r .  

Wilkinson and h i s  a s s o c i a t e s  i n  prosecut ing the  p r i o r  c a s e  (M-107) i n  t h e  

Court  of Claims and the  Supreme Court.  It requ i r ed  t h e  a t t o r n e y s  t o  

( i n v e s t i g a t e ,  formulate ,  p resent  and prosecute  "any and a l l  c la ims  

r e l a t i v e  t o  i t s  [Northwestern Bands of  Shoshone] l ands ,  o r  growing ou t  

o f ,  o r  i n  r e f e rence  t o ,  a n n u i t i e s ,  i n s t a l l m e n t s  o r  o t h e r  monies, c la ims ,  

demands, o r  th ings  under law o r  t r e a t i e s .  . . . I I 
With r e spec t  t o  compensation and expenses,  t h e  c o n t r a c t ,  a s  en t e red  

i n t o  by t h e  Indians  and the  a t to rneys ,  provided: 

"7. I n  a n s i d e r a t i o n  of t h e  se rv i ces  t o  
be rendered under the  terms of t h i s  agreement 
and f o r  the  se rv i ces  he re to fo re  performed, as 
above r e c i t e d ,  by s a i d  a t t o rney  and h i s  asso-  
c i a t e s ,  t he  pa r ty  of the  second p a r t  s h a l l  
r ece ive  a s  compensation, which s h a l l  be wholly 
cont ingent  upon recovery, such sun o r  sums a s  
t h e  Conxnissioner of Indian A f f a i r s  may f i n d  
equ i t ab ly  due on a quantum merui t  b a s i s ,  i f  
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any ma t t e r  be s e t t l e d  wi thout  submission t o  a  
c o u r t ,  commission o r  o t h e r  t r i b u n a l ;  o r  i n  t h e  
event  any matter  i s  submit ted t o  a  c o u r t ,  com- 
miss ion  o r  o t h e r  t r i b u n a l  then  such sum o r  
Sums a s  may be determined by s a i d  c o u r t ,  Com- 
miss ion  o r  t r i b u n a l  equ i t ab ly  t o  be due on a  
quantum merui t  b a s i s ,  f o r  t h e  s e r v i c e s  rendered  
under t h i s  agreement, b u t  i n  no even t  s h a l l  
t h e  aggrega te  f e e  be l e s s  than  e i g h t  p e r  centum 
(8%) nor more than t en  per  centum (10%) of any 
and a l l  sums o r  of t he  va lue  of a l l  p r o p e r t y  
recovered o r  procured f o r  t h e  p a r t y  of  t h e  
f i r s t  p a r t  o r  any band the reo f  through t h e  
e f f o r t s ,  i n  whole o r  i n  p a r t ,  of t h e  p a r t y  of  

- t h e  second p a r t  and h i s  a s s o c i a t e s ,  whether by 
s u i t ,  a c t i o n  of any commission o r  department  of  
t h e  government, o r  of t h e  Congress of  t h e  United 
S t a t e s ,  o r  otherwise." 

A t  t h e  t ime t h i s  c o n t r a c t  was p re sen ted  t o  t h e  Commissioner of 

I n d i a n  A f f a i r s  f o r  approval ,  he adopted a  p o l i c y  of approving no f ixed  

pe rcen tage  f e e ' c o n t r a c t s  i n  claims cases .  The Commissioner, by l e t t e r  

of  Nay 9 ,  1957, r ev i sed  i n  p a r t  by l e t t e r  of  October 25, 1957, condi t ioned  

' h i s  app rova l  of  t h e  c o n t r a c t  t o  provide, among o t h e r  t h ings :  

1. The f e e  should be e n t i r e l y  c o n t i n g e n t ,  n o t  

t o  exceed 10% of recovery, t o  be f i x e d  by t h e  Ind ian  

Claims Commission. 

'2. The Indian  Claims Commission should d e t e r -  

mine whether  expenses i n  t he  p r i o r  Court  of Claims and 

Supreme Court  proceedings be reimbursed under t h e  c o n t r a c t .  

I n  d i s p o s i n g  of the reques t  of t h e  a t t o r n e y s  f o r  r e c o n s i d e r a t i o n  

of  t h e s e  l i m i t a t i o n s  on the  con t r ac t ,  t h e  Commissioner, i n  h i s  October 

25, 1957, l e t t e r ,  s t a t ed :  
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"You ob jec t  t o  Condit ion No. 3,  which 
provides  t h a t  t he  f e e  s h a l l  no t  exceed 10% 
of t h e  amount recovered i n s t e a d  of being a t  
no t  l e s s  than 8% nor more than  10% of t h e  
amount recovered. . . . I have f u r t h e r  con- 
s ide red  t h i s  matter  and b e l i e v e  t h a t  t h e  
Indian  Claims Commission should determine the  
f e e s  due the  a t t o r n e y s .  Therefore ,  I have in-  
cluded i n  the  endorsement of approval a  condi- 
t i o n  t h a t  t he  f e e s  w i l l  be determined by t h e  
Ind ian  Claims Commission i n  a n  amount n o t  
exceeding 10% of t he  recovery."  

(c )  A p r i l  29, 1963, Extension and Assignment. 

By agreement,  da ted  Apr i l  29, 1963 (approved September 13, 1963),  Con t r ac t  

Symbol 14-20-650, No. 473, was ass igned  by Ernest  L. Wilkinson t o  

t h e  f i r m  and extended, without  o t h e r  change, f o r  a n  a d d i t i o n a l  5-year  

p e r i o d  from and a f t e r  February 20, 1963. 

(d) February 20, 1968, Extension. This  agreement was f u r t h e r  

extended f o r  a  per iod of two y e a r s  from February 20, 1968, by t h e  au thor -  

i z e d  r e p r e s e n t a t i v e  of t h e  Sec re t a ry  of  t h e  I n t e r i o r  on March 1, 1968. 

Shoshone-Bannock Cont rac ts  

(a)  November 1, 1935. The f i r s t  c o n t r a c t  wi th  t h e  Shoshone- 

Bannock Tr ibes  of For t  Ha l l ,  Idaho, was en tered  i n t o  by t h e  l a w  f i r m  

of  Moyle & Wilkinson, of which D r .  E rnes t  L. Wilkinson was a  p a r t n e r  

(Symbol I - I - i nd .  Contract  No. 12601). It was en tered  i n t o  by W i l l i e  

George, P h i l l i p  E.  Lavat ta ,  and Ralph Dixey, f o r  t h e  Tr ibes ,  and Ernes t  

L. Wilkinson,  a c t i n g  f o r  h i s  firm. The c o n t r a c t  was f o r  a  term o f  t e n .  

y e a r s  from d a t e  of i t s  approval by the  Sec re t a ry  of t h e  I n t e r i o r .  

I t  was approved on January 7, 1937, by t h e  Comiss ione r  of I n d i a n  A f f a i r s  

and on January  11, 1937, by the  A s s i s t a n t  Secre ta ry  of t h e  I n t e r i o r .  



19 Ind. C1. Comm. 281 29 0 

This contract required the attorneys to investigate and formulate 

any and all claims of the Tribes against the United States, relative 

to their lands or monies. The following provision governed compensation: 

4 In consideration of the services to 
be rendered under the terms of this agreement, 
The Attorneys shall receive such compensation 
as the Secretary of the Interior may find 
equitably due, if the matter be settled with- 
out submission to a court or tribunal, or in 
the event it is submitted to a court or tri- 
bunal, then such sum as may be determined by 
said court or tribunal equitably to be due 
for the services theretofore rendered under 
this agreement, but in no event shall the 
aggregate fee exceed ten per centum of any and 
all sums or of the value of all property re- 
covered or procured for The Tribe through the 
efforts, in whole or in part, of The Attorneys, 
whether by suit, action of any department of 
the Government or of the Congress of the United 
States,. or otherwise." 

The authorizing resolution of this contract inadvertently re- 

I 
j £erred solely to the Bannock Tribe, instead of the Shoshone-Bannock 

Tribes. As a result, a correcting resolution of the General Council 

of the Shoshone-Bannock Tribes was adopted on September 13, 1938. 

(b) February 11, 1947, Contract. The Shoshone-Bannock Tribes, 

acting through La Salle Pocatello, entered into a contract with Ernest 
. . 

L. Wilkinson on February 11, 1947, effective January 11, 1947, for a 

period of ten years (Symbol No. I-1-ind. 18348). It was approved 

by the Acting Commissioner of Indian Affairs on April 23, 1947. 

This contract recognized the prior services under the 1935 contract 

in Docket M-107, Northwestern Bands of Shoshone Indians, v. United 

States. The contract ~rovided as follows: 
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"3.  I n  cons ide ra t ion  of t he  s e r v i c e s  rendered 
and t o  be rendered under t he  terms of t h i s  agreement,  
The Attorney s h a l l  r e c e i v e  such compensation, 
which s h a l l  be wholly cont ingent  upon recovery ,  
a s  t h e  Sec re t a ry  of i he  I n t e r i o r  may f i n d  e q u i t -  
ab ly  due on a quantum merui t  b a s i s ,  i f  any ma t t e r  
be s e t t l e d  e i t h e r  i n  p a r t  o r  i n  whole w i thou t  sub- 
miss ion  t o  a c o u r t ,  commission o r  o the r  t r i b u n a l ,  
o r  i n  t h e  event  any ma t t e r  i s  submit ted t o  a c o u r t ,  
commission o r  o t h e r  t r i b u n a l ,  then  such sum as 
may be determined by s a i d  c o u r t ,  commission o r  
t r i b u n a l  e q u i t a b l y  t o  be due on a quantum merui t  
b a s i s ,  f o r  t h e  s e r v i c e s  t h e r e t o f o r e  rendered  under 
t h i s  agreement,  and t h e  p r i o r  agreement d a t e d  t h e  
1st day of  September, 1935, between t h e  Shoshone 
and Bannock T r i b e  of Ind ians  and t h e  f i rm  of  Moyle 
& Wilkinson inc lud ing  wi thout  l i m i t a t i o n  s e r v i c e s  
rendered i n  p rosecu t ing  t h e  c a s e  e n t i t l e d  'North- 
wes tern  Rand of Shoshone Ind ians  v. United S t a t e s '  
i r i  t h e  Court of Claims and t h e  Supreme Court  of 
t h e  United S t a t e s  and i n  ob ta in ing  the  passage  by 
Congress of t h e  Ind ian  Claims Commission Act ,  
approved on August 13 ,  1946, b u t  i n  no even t  s h a l l  
t h e  agg rega te  f e e  be l e s s  than  seven nor  more than  
t e n  pe r  centum of any and a l l  sums o r  of  t h e  va lue  
of a l l  p rope r ty  recovered o r  procured f o r  t h e  Tr ibe  
o r  any Band thereof  through t h e  e f f o r t s ,  i n  whole 
o r  i n  p a r t ,  of The Actorney and h i s  a s s o c i a t e s ,  
whether by s u i t ,  a c t i o n  o r  any Commission o r  depa r t -  
ment of t h e  Government, o r  of t h e  Congress o f  t h e  
United S t a t e s  o r  otherwise."  

(c) Amendment and Extension of  January 10 ,  1962. An agree-  

ment e n t e r e d  i n t o  on behal f  of t he  Tr ibes  by Edward Boyer and John 

Pokibro ,  and t h e  f i r m  extended the  c o n t r a c t  t o  January 10, 1967. It 

was approved by t h e  Deputy S o l i c i t o r  on September 10,  1962. E r n e s t  L. 

Wilkinson a l s o  ass igned  h i s  i n t e r e s t  t o  t h e  f i rm by t h i s  agreement. 
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(d) Extensions of December 16 ,  1967. The o r i g i n a l  c la im,  

Docket No. 326, having been divided i n t o  s e p a r a t e  dockets ,  on December 

16 ,  1967, t h e  Shoshone-Bannock Tr ibes  adopted a  r e s o l u t i o n  t o  extend 

f o r  an  a d d i t i o n a l  f i v e  yea r s  the  previous  c o n t r a c t  wi th  t h e  f i rm ,  i n  

each of  t h e  s e p a r a t e  cases .  Pursuant t o  t h a t  a u t h o r i t y ,  a t  a  l a t e r  d a t e ,  

t h e  fo l lowing  c o n t r a c t s  were en tered  i n t o :  

Docket No. Cont rac t  No. 

326-C 14-20-0500-2837 
326-D 14-20-0500-2842 
326-E 14-20-Q500-2841 
326-F 14-20-0500-2843 
326-G 14-20-0500-2844 
' 326-H 14-20-0500-2839 
326-1 14-20-0500-2838 
366 14-20-0500-2840 

Each of  t h e s e  c o n t r a c t s  was approved on October 11, 1967, by 

t h e  P o r t l a n d  Area Direc tor ,  Bureau of Ind ian  A f f a i r s ,  under de l ega ted  

a u t h o r i t y ,  f o r  a per iod  of f i v e  yea r s  a f t e r  January 10, 1967, and was 

s u b j e c t  t o  e x t e n s i o n  by the  authorized r e p r e s e n t a t i v e  of t h e  S e c r e t a r y  

of t h e  I n t e r i o r  f o r  add i t i ona l  two-year pe r iods  u n t i l  t h e  c a s e  concerned 

i s  concluded.  Each of t h e  con t r ac t s  provided f o r  a  con t inua t ion  of t h e  

s e r v i c e s  of  t h e  f i r m  a s  a t torneys  i n  t he  r e s p e c t i v e  cases .  A l l ,  except  

t h e  c o n t r a c t  a p p l i c a b l e  t o  the  Shoshone Tr ibe  abor ig ina l  t i t l e  c l a im  

(Docket No. 326-H), conta in  the  following p rov i s ions  with r e s p e c t  t o  

compensation and reimbursement of expenses: 
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"3.  I n  cons idera t ion  of the  se rv ices  ren- 
dered and t o  be rendered under the  terms of t h i s  
Agreement, the  Attorneys s h a l l  receive such com- 
pensation, which s h a l l  be wholly contingent  upon 
recovery, a s  the  Indian Claims Commission o r  
other  t r ibuna l  s h a l l  determine equi tably  t o  be due 
on a quantum meruit b a s i s ,  f o r  the  se rv ices  rendered 
under t h i s  Agreement ( including the  Agreement of 
February 11, 1947, a s  extended), but i n  no event 
s h a l l  the  aggregate f e e  be l e s s  than seven nor more 
than t en  per  centum of any and a l l  sums o r  of t h e  
value of a l l  property recovered o r  procured f o r  
the  Tribes,  o r  any Band the reof ,  through t h e  
e f f o r t s ,  i n  whole o r  i n  p a r t ,  of the  Attorneys 
and t h e i r . a s s o c i a t e s ,  whether by s u i t ,  a c t i o n  
of any commission o r  department of the  govern- 
ment, o r  of t h e  Congress of the  United S t a t e s  
o r  otherwise. I '  

Docket No. 326-H d e a l t  with the  Shoshone Tribe a b o r i g i n a l  posses-  

f s ion  claim (described i n  Finding No. 20 of  the  dec i s ion  of t h e  Commission 
', 

en te red  on October 16, 1962, 11 Ind. C 1 .  Comm. 387, 412). The c o n t r a c t  

s p e c i f i c a l l y  recognized t h a t  i n  1935 Ernest  L. Wilkinson began render-  

ing  s e r v i c e s  t o  the  Tribe i n  inves t iga t ing ,  prosecuting and formula t ing  

t h e i r  claims agains t  the  United S t a t e s ;  t h a t  a s  a r e s u l t  of  t h e  i n v e s t i -  

g a t i o n  he had prosecuted t h e  case of the  Northwestern Bands of  Shoshone 

Ind ians  v. United S t a t e s ,  i n  the  United S t a t e s  Court of Claims (Docket 

M-107), and i n  the  Supreme Court of the  United S ta tes ,  a s  a test  c a s e  

f o r  a l l  of t h e  various bands of Shoshone and Bannock Indians ,  having 

l o s t  the  case  i n  the  Supreme Court by a f ive- to- four  dec i s ion ,  t h a t  he 

. had sought a ju r i sd ic t iona l  a c t  t o  provide a forum f o r  t h e  p rosecu t ion  

of t h e  o the r  claims of the  Tribes aga ins t  the  United S t a t e s ,  culminat ing  

i n  t h e  enactment of the Indian Claims Comiss ion Act; t h a t  t h e  con- 
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- t i n u a t i o n  of those se rv ices  had resu l t ed  i n  t h e  prosecut ion  of Docket 

No. 326 be fo re  the  Indian  Claims Comiss ion and the  e n t r y  of Finding 

No. 20 by the  Commission. The con t rac t  recognized t h a t  the  f i rm of 

Wilkinson, Cragun & Barker had a s s i s t e d  D r .  Wilkinson i n  h i s  s e r v i c e s  

and t h a t  t h e  previous Wilkinson con t rac t s  had been ass igned t o  t h e  

firm. Under these  circumstances, s p e c i f i c  recogni t ion  of t h e s e  p r i o r  

se rv ices  was given i n  the  con t rac t ,  which ~ r o v i d e d ,  i n  p a r t ,  a s  follows: 

"3. I n  cons idera t ion  of the  se rv ices  
rendered and t o  be rendered under the  terms 
of t h i s  Agreement, t h e  Attorneys s h a l l  r e -  
c e i v e  such compensation, which s h a l l  be 
wholly contingent  upon recovery, a s  t h e  
Indian  Claims Corrunission o r  o ther  t r i b u n a l  
s h a l l  determine equi tably  t o  be due on a 
quantum meruit  b a s i s ,  f o r  the  se rv ices  
rendered under t h i s  Agreement ( including 
t h e  Agreement of February 11, 1947, a s  
extended) and t h e  p r i o r  Agreement dated t h e  
1st day of September, 1935, between the  
Shoshone and Bannock Tr ibes  of Indians and 
t h e  f i rm of Moyle and Wilkinson, including,  
wi thout  l i m i t a t i o n ,  se rv ices  rendered i n  
prosecut ing  the  case e n t i t l e d :  Northwestern 
Bands of  Shoshone Indians v. United S ta tes ,  
i n  t h e  Court of Claims and the  Supreme Court 
of  t h e  United S t a t e s ,  and i n  obtaining t h e  
passage by Congress of the  Indian Claims 
Commission Act, approved on August 13, 1945, 
b u t  i n  no event s h a l l  the  aggregate f e e  be  
l e s s  than seven nor more than ten  per  centum 
of any and a l l  sums o r  of the  value of a l l  
p roper ty  recovered o r  procured for t he  Tr ibes ,  
o r  any Band thereof ,  through the  e f f o r t s ,  i n  
whole o r  i n  p a r t ,  of the  Attorneys and t h e i r  
a s s o c i a t e s ,  whether by s u i t ,  ac t ion  of any 
commission o r  department of the  government, 
o r  of  t h e  Congress of the  United S t a t e s  o r  
otherwise."  
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Shoshone Tribe of Wind River Reservation, 
Wyoming, Contracts  (Eastern Shoshone) 

(a) Tunison Contract of Ju ly  10,  1947. A s  indica ted  

i n  the  a f f i d a v i t  of George W. Becker, f i l e d  here in ,  M r .  Tunison had 

rendered se rv ices  under a p r io r  c o n t r a c t  fo r  the  Shoshone Tr ibe  of 

t h e  Wind River Reservation, Wyoming, r e s u l t i n g  i n  a judgment i n  t h e  

Court of Claims, affirmed i n  the  Supreme Court. On July  10, 1947, he  

en te red  i n t o  a new con t rac t  with the  Shoshone Tribe of Indians of  t h e  

Wind River Reservation, Wyoming, which authorized him t o  i n v e s t i g a t e  

c la ims of t h e  Shoshone Indians and prosecute them under the  Indian  

Claims Commission Act. That con t rac t ,  Symbol I-1-ind. 18374, was 
- 

duly  approGed by the  Acting Commissioner of Indian A f f a i r s  on February 

17 ,  1948. The contrac t  was fo r  a f ive-year  term and could be extended 

f o r  a d d i t i o n a l  periods by the  Secretary.  The Tunison c o n t r a c t  was i n  

f u l l  f o r c e  and e f f e c t  on the  d a t e ' o f  h i s  death,  December 3,  1954. 

M r .  Tunison's cont rac t  contained t h e  following provis ions  wi th  

r e s p e c t  t o  compensation: 

"4. I n  considerat ion of t h e  se rv ices  t o  . . 

be performed by the  a t to rney ,  he  s h a l l  r ece ive  
a f e e  of ten  per cent of any judgment o r  
amount recovered. Said f e e  s h a l l  be paid 
out  of the  judgment o r  amount recovered. The 
a t to rney  s h a l l  a l s o  be allowed and reimbursed 
from t r i b a l  funds standing t o  the  c r e d i t  of 
t h e  t r i b e  i n  the Treasury of t h e  United S t a t e s ,  
such ac tua l  expenses a s  a r e  necessary and proper 
i n  connection with the d u t i e s  t o  be performed 



by the attorney, including traveling, subsistence, 
telegraph and telephone, printing of br ie fs ,  court  
costs and proceedings, cer t i f ied  copies of records, 
witness fees,  and other similar matters. PROVIDED: 
That a l l  such expenditures sha l l  be itemized and 
verified by the attorney, and sha l l  be accompanied 
by proper vouchers, and sha l l  be paid only upon 
approval of the Tribal Business Council and the 
Secretary of the In ter ior ,  o r  of f icer  designated 
by him. 

0 This contract i s  supplemental t o  the 
existing contract between the t r i b e  and the 
attorney, Any amounts which the t r i b e  may pay the 
attorney under the exis t ing contract and extensions 
thereof, from the time of the approval of th i s  
supplemental contract, sha l l  be deducted from any 
amount which may become payable to the attorney 
under the ten per cent contingent compensation 
provided i n  t h i s  contract." 

(b) Wilkinson, Cragun & Barker Contract. Following the death 

-pf Xr .  Tunison, the Shoshone Tribe of the Wind River Reservation, Wyoming, 

- 
. entered i n t o  a contract, dated January 26, 1955, with Wilkinson, Boyden, 

Cragun & Barker (now Wilkinson, Cragun & Barker). This contract ,  approved 

April  1, 1955, by the Commissioner of Indizn Affairs  i s  Symbol 14-20-650, 

Contract No. 240. The contract was for  a 5-year period, commencing January 
,- 

26, 1955. Provision was made for  i t s  extension by the Commissioner of Indian 

Affa i rs  upon the reques tpf  the attorneys and resolution of the Business 

Council of the Tribe. The claims f i l e d  under the contract had not been 

concluded. The contract was extended on July 30, 1959, by  he Assis tant  

Carmissioner of Indian Mfa i r s ;  on August 13, 1959, by the Commissioner; on 

June 1, 1962, by the Deputy Sol ici tor ;  on October 30, 1963, by the Acting 

Area Director, Billings Area Office, Bureau of Indian Affairs;  by the Area 
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Director, Bill ings Area Office on December 15, 1965; and on February 9, 1968, 

by the Area Director. The contract i s  s t i l l  i n  force and e f fec t .  

The provisions of the contract dealing with compensation are as 

follows : 

"4. In  consideration of the services rendered 
by The Attorneys with respect to the matters con- 
templated herein, The Attorneys sha l l  receive such 
compensation, which sha l l  be wholly contingent upon 
recovery, as the Commissioner of Inclian Af f a i r s  may 
f ind equitably due, i f  the matter be s e t t l e d  without 
submission to  a court or  other tr ibunal,  o r  i n  the 
event i t  i s  s u h i t t e d  to a court or other t r ibunal ,  
then such sum as the court or  tr ibunal f inds t o  be 
adequate compensation i n  accordance with standards 
obtaining fo r  prosecuting similar contingent claims 
i n  courts of law, considering the contingent nature 
of the agreement, the services rendered and r e s u l t s  
obtained, but i n  no event sha l l  the f ee  exceed ten 
percent (10%) of any and a l l  sums recovered o r  procured, 
through the e f fo r t s  of The Attorneys i n  whole o r  i n  
par t ,  f o r  The Tribe, whether by s u i t ,  act ion of any de- 
partment of the government or  by Congress of the United 
States ,  o r  otherwise. The agreement f o r  compensation 
herein referred to  i s  subject to the jus t  claims f o r  
services of claimst attorneys ea r l i e r  engaged by The 
Tribe, i t  being the desire of The Tribe and The Attorneys 
tha t  the Estate of the l a t e  George M. Tunison, Omaha, 
Nebraska, and that  of the l a t e  Charles J. Kappler, of 
Washington, D. C., as in t e res t  may appear, sha l l  be 
compensated i n  the event of recovery f o r  work done f o r  
The Tribe on the claims identified as Docket Nos. 6 3 ,  
157 and 326 before the Indian Claims Commission, from 
any compensation received from recovery i n  those claims. 
It i s  agreed tha t  the said Estates sha l l  receive such 
compensation-as the Commissioner of Indian Affairs  may 
find equitably due, i f  the matter be se t t l ed  a t  any time 
before judgment i n  any of the said claims, o r  i n  the 
event a judgment i s  rendered pursuant t o  a rul ing of 
court or other tribunal, then the said Estate sha l l  be 
compensated i n  such sum as the court or  t r ibunal  finds 
to  be adequate compensation for  the services rendered 
pr ior  to the i r  deaths, respectively. I n  the event the 
Commissioner or the court or tr ibunal,  respectively, 
sha l l  refuse to  determine the sums due, then the claims 
of the respective Estates sha l l  be determined by any 
court of competent jurisdiction." 
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Other Contracts 

By an agreement, dated August 11, 1951, Ernest L. Wilkinson entered 

in to  a contract  with Edward Queep Boyer, Joseph "Frank" Thorpe, J r . ,  and 

Jeannette Pocatello Lewis, members of the Shoshone Tribe o r  Nation of Indians, 

and Russell Pokibro, a member of the Bannack Tribe of Indians. This contract  

was fo r  the purpose of retaining D r .  Wilkinson and h i s  associates  t o  repre- 

sent  the named individuals i n  a representative capacity on behalf of the 

Shoshone Tribe or  Nation and the Bannack Tribe. This contract  was duly 

approved by the Acting Commissioner of Indian Af f a i r s  on August 13, 1951, 

and bears symbol I-1-ind.42618. The contract  was fo r  a 10-year period, corn- 

mencing August 11, 1951. The contract  provided f o r  a quantum meruit f e e , o f  

not t o  exceed ten per cent (10%) of the recovery and provided f o r  reimburse- 

ment of expenses. I n  view of the decision of the Indian Claims Commission 

:hat the  organized groups had authority t o  present the claims concerned, 
-- 

t h i s  contract  was never renewed. 

8. The seven cases involved i n  t h i s  settlement a r e  each complicated 

and important claims. Five of the claims deal with the Shoshone-Bannock 

Tribes,  For t  Hal l  Reservation, Iaano, suing on behalf of those Tribes o r  

on behalf of t h e i r  constituent members. Two of the claims a r e  a l t e rna t ive  

statements of the aboriginal t i t l e  claim found by m e  Comission t o  belong 

t o  the Shosnone Tribe. I n  the settlement, the petir ioners a t t r i bu t ed  

$500,000.00 t o  the  f i ve  Fort Hall claims and $15,200,000~00 t o  tna aboriginal  

t i t l e  claim of tne Shoshone Tribe. The nature of the claims a re  b r i e r ~ y  

summarized : 
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(a) Docket No. 326-D. Tnis was a claim by the  Shoshone-Bannoc~ 

Tribes  f o r  the negligent or  wrongtul use of $99,320.80 of tne Tr ibes '  

interest--beaiLng =unds f o r  an i r r i g a t i o n  project and f o r  the  f a i l u r e  of the 

Uniced S ta tes  to  recoup o r  reunburse rrle Tribes these funds. The Tr ibes  

contended that  the use of the funds f o r  the i r r i g a t i o n  pro jec t ,  under a l l  

of the  circumstances, was improvident, t h a t  in teres t -bear ing funds should 

no t  have been used f o r  t h i s  purpose; t h a t  the  funds should have been re-  

covered f o r  the Indians, but were not. 

(b) Docket No. 326-E was a claim f o r  addi t ional  compensation 

f o r  the cession by the  Tribes i n  1898 of approximately 406,864 acres  of 

F o r t  Hall  land f o r  $525,000.00. Pe t i t i one r s  claimed tha t  t h i s  considerat ion 
/ - 

was u n c ~ n s d i o n a b l ~  low, 
\ 

( c )  Docket No. 326-F was another unconscionable cons idera t ion  

claim. It involved a cession by the  Tr ibes  i n  1889 of approximately 

297,000 acres  of Fort  Hall land f o r  $120,000.00, which the  Tr ibes  claimed 

w a s  gross ly  inadequate. 

(d) Docket No. 326-G was a claim by the Tribes on behalf of t he  

Bannack Tribe  f o r  the  f a i l u r e  of t he  United S ta tes  t o  provide t he  Bannack 

w i th  a reservat ion as  al legedly promised by the  Treaty of Ju ly  13, 1868, 

r a t i f i e d  February 16, 1869 (15 S t a t .  673). 

(e) Docket No. 366 was a claim on behalf of the  Bannack Tribe,  

pleaded individual ly  by representa t ives  of the  Tribe, as  an a l t e r n a t i v e  

pleading,  a s  a precaution i n  the event Docket No. 326-G should   rove t o  be 

erroneously  o r  inadequately pleaded. 
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( f )  Docket No. 326-H. This was the aboriginal t i t l e  claim in- 

.voiving several groups of Shoshone and Bannock Indians. As or ig ina l ly  

pleaded, i n  an al ternat ive manner, i t  embraced claims to a vast  area of 

land i n  Wyoming, Colorado, southern Idaho, northern Utah, central  Nevada, 

and eastern California. After hearing, the Commission determined tha t  the 

claim involved i n  t h i s  settlement belonged to the Shoshone Tribe, composed 

of Indians i n  Wyoming, Idaho, Utah and Nevada, under Chief Washakie. The 

acreage involved i n  the area awarded by the Commission was approximately 

38,300,000 acres, lying inwes tern  Wyoming, a small portion of north- 

western Colorado, northern Utah, northeastern Nevada, and southern Idaho. 

(g) Docket No. 367 was an al ternat ive statement of the aboriginal 

t i t l e  claim of the  Shoshone Nation or  Tribe brought by three individual repre- 
k 

sentat ives  of the Tribe to protect i t  i n  the event Docket No. 326-H should 
- -. 

brove t o  be inaccurately or insuff ic ient ly  pleaded. As a r e su l t  of the 
2- 

-- . -s 
ultimate decision by the Commission, i t  became a duplicate of No. 326-H. 

9. The aboriginal t i t l e  claim of the Shoshone Tribe has a long h is tory  

of l i t i g a t i o n .  After obtaining a special  jurisdictional act ,  counsel t r i e d  

the case before the Court of Claims. An adverse decision under the ju r i s -  

d i c t iona l  a c t  (100 C. Cls. 455 (1944)) was affirmed by the Supreme Court of 

the United Sta tes  (324 U.S.  335 (1945)) by a divided five-to-four decision. 

A motion fo r  a rehearing was denied by the Supreme Court (324 U. S. 890 (1945)). 

A l a t e r  motion t o  reca l l  and amend the mandate and for other special  r e l i e f  

was denied by the Supreme Court (325 U.S. 840 (1945)). After the enactment 

of the Indian C1aj.m~ Commission Act, the case was presented to  t h i s  Corn- 

mission under tha t  special jurisdictional legislation. After t r i a l  on the 
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i s sue  of t i t l e ,  the Cornmission determined t h a t  the ~hoshone  Tr ibe  exclu- 

s ive ly  used and occupied a substant ia l  t r a c t  of land (11 Ind. C1. Corn. 

387 (1962)). 

10. No t r i a l  was held before the Commission i n  2ocket NOS. 326-0, 

326-E, 326-F, 326-G and 367. However, counsel made extensive  inves t iga t ion  

of those claims, had subs tan t ia l ly  prepared them f o r  t r i a l ,  had employed 

appraisers  i n  Docket Nos. 326-E and 326-F and supervised t h e i r  work, had 

invest igated the  background of the i r r i g a t i o n  p ro jec t  and the  funds in-  

volved i n  Docket No. 326-D, and had made an extensive i nves t i ga t i on  of the 

f a c to r s  pertaining t o  the Bannack Reservation hvo lved  i n  Docket Nos. 326-G 

and 366. 

( 11. A s  a r e s u l t  of extensgve invest igat ion,  s tudy and negot ia t ion,  the  '. 
p a r t i e s  entered i n t o  a s t i pu l a t i on  f o r  se t t lement  of the seven cases  and 

a compromise set t lement thereof, f o r  a consolidated f i n a l  judgment i n  the  

amount of $15,700,000.00, was approved by the C m i s s i o n  on February 13, 

1968 (19 Ind. C1 .  Corn. 3). 

12. By  a l e t t e r ,  dated Nay 31, 1968, the  Deputy S o l i c i t o r  of the  

Department of the In t e r i o r  advised the Honorable Clyde 0. Martz, Ass i s tan t  

Attorney. General, Land and Natural Resources Division, Department of 

J u s t i c e ,  t h a t  the Departnient did not have enovgh information t o  have an 

opinion concerning the amount of fees earned by the  a t torneys .  That l e t t e r  

enclosed a memorandum from the Cmiss ione. :  of Indian Affa i r s  t o  the  So- 

l i c i t o r  of the Department of the I n t e r i o r  whic.;. reads,  a s  follows: 

11 The Indian Claims Commission sen t  t o  us on May 9, 
1968, pursuant t o  25 CFR 503.34b(b), copies of a 
p e t i t i o n  fo r  allowance of a t torneys '  f ees  i n  the  
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amount of $1,570,000.00 for  prosecution of the case 
of the Shoshone and Bannock Indians, Dockets numbered 
326-D, 326-E, 326-F, 326-G, 326-H, 366, and 367 (con- 
solidated).  A member of your s ta f f  informally re- 
quested our comments on the petit ion. 

11 The claims i n  the case were completed with the 
granting of an award of $15,700,000.00 by the Indian 
Claims Commission on February 13, 1968, i n  favor of 
the pet i t ioners ,  the Shoshone, Bannock, and Shoshone- 
Bannock,tribes. 

11 An examination has been made of the pe t i t ion  f o r  
allowance of attorneys' fees, supporting statements, 
and records of th i s  Bureau pertaining to  the attorney 
contracts  involved. The information regarding the 
attorneys involved, the contracts, and the pro- 
v is ion  i n  each contract regarding attorneys' fees  
a s  s e t  out i n  Part  I11 of the attorneys1 pe t i t ion  
(pages 8 through 26) is  correct. 

"The l a s t  two paragraphs i n  Section C - 1  of Part  I11 
of the attorneys1 pet i t ion (pzge 23) s t a t e  that  
$4,9 18.21 remains unreimbursed r o  t h e  Shoshone Tribe 
of the Wind River Reservation. The amounts paid by 
the Tribe to  Attorney George M. Tunison under the 
provisions of h i s  general council [ s i c ]  contract 
numbered I-1-ind. 12629 were to  be reimbursed under 
Section 10 of h i s  claims contract numbered I-1-ind. 
18374 from fees due him fo r  services rendered as  
claims attorney for the Shoshone Tribe of the Wind 
River Reservation. A review of our records indicates  
t h a t  the sum of $4,918.21 remains unreimbursed. 

t I A s  t h i s  Bureau did not participate i n  the l i t i g a t i o n  

of the  claims i n  the subject case, we do not have 
su f f i c i en t  detailed information to make a recommendation , 

a s  t o  the amount of fees earned by the attorneys." 

13. The attorneys,  including the law firm of Wilkinson, Cragun & 

Barker, who participated i n  the successful prosecution of the claims were 

attorneys of grea t  experience and high repute i n  the f i e l d  of Indian 

a f f a i r s ,  o r  public law. The Commission has heretofore noted the general 
. . 

Competence of M r .  Tunison and of the firm of Wilkinson, Cragun & Barker b 
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i n  o ther  proceedings which they have handled before t h i s  Commission. We 

note t h a t  the Honorable Joseph C. Chez was a d is t inguished lawyer who f o r  

e i g h t  years was Attorney General of the  S t a t e  of Utah. He a l s o  was 

a s s i s t e d  by competent a s soc ia tes .  

14. A t  the  o u t s e t  of the employment, no forum ex i s ted  f o r  t h e  prose- 

cu t ion  of the claims. The a t torneys  f i r s t  obtained a j u r i s d i c t i o n a l  a c t  

and prosecuted the  claims before the Court of Claims and. the  Supreme Court 

of the  United S ta tes .  When i t  was held t h a t  the j u r i s d i c t i o n  of t h a t  

Court was not  broad enough t o  embrace the claims involved i n  t h e  s u b j e c t  

se t t lement ,  the  a t torneys  continued t h e i r  e f f o r t s  and con t r ibu ted  mate- 

r i a l l y  t o  the  enactment of the  Indian Claims Commission Act. 

15. I n  addi t ion  t o  rendering se rv ices  i n  l i t i g a t i o n  and i n  l e g i s -  

l a t i o n  d i r e c t l y  concerning the  claims involved i n  the  dockets now under 

considera t ion,  t h e  a t torneys  engaged i n  c o l l a t e r a l  l i t i g a t i o n  and l e g i s -  

l a t i v e  e f f o r t s  t o  protec t  the  p r inc ip les  involved i n  the s u b j e c t  l i t i g a t i o n .  

They s u b s t a n t i a l l y  a s s i s t e d  counsel f o r  the  Department of the  I n t e r i o r  i n  

p ro tec t ing  the  r i g h t  of Indian Tribes i n  lands held by abor ig ina l  t i t l e  i n  

t h e  Mexican Cession (United S t a t e s  v. Santa Fe Pac i f i c  Railroad Company, 

314 U.S. 339 (1941)). Their  amicus cur iae  br ief  i n  Alcea Band of ~ i l l a m o o k s  

v. United S t a t e s ,  329 U.S. 40, a l so  contributed t o  the  p ro tec t ion  of t h e  

p r i n c i p l e  of compensability of Indian t i t l e .  Similar  e f f o r t s  f o r  t h e  

b e n e f i t  of t h e i r  c l i e n t s  were made i n  an important amicus b r i e f  f i l e d  i n  

Polk v. United S ta tes ,  323 U.S. 1. They a l so  f i l e d  other amicus c u r i a e  - 
b r i e f s  protec t ing the p r inc ip le  of compensability of Indian t i t l e  and 

i o t h e r  a reas  of ju r i sd ic t ion  of the C m i s s i o n  under the Ind ian  Claims 
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Commission Act. See Pawnee Tribe of Oklahoma v. United S t a t e s ,  124 C. Cls.  

324; Tee-Hit-Ton Indians v. United S ta tes ,  128 C. Cls. 82, 348 U.S. 272; 

Osage Nation of Indians u. United S ta tes ,  119 C. Cls. 592 (1951), c e r t .  den., 

342 U-S. 876 ;  Kiowa, Comanche and Apache Tribes of Indians V. United S t a t e s ,  

5 Ind. C1. Comm. 72 ,  5 Ind. C 1 .  C m .  297; Otoe and Missouria Tr ibe  of 

Indians v. United Sta tes ,  131 C. Cls. 593, c e r t .  den., 350 U.S .  848. They 

a l so  contributed mater ia l ly  to  oppose l eg i s l a t i on  which would have el iminated 

compensability of Indian t i t l e  from the jur isdic t ion of t h i s  Commission. 

16. There were a var ie ty  of important factors  and circumstances, 

which a t  the time of the employment of the attorneys es tab l i shed  t h a t  the  

cases involved were highly contingent i n  nature and had pecu l ia r  hazards 

and r i sk s .  Included among them are:  

(a) A t  the time of employment, no forum ex is ted  f o r  the  prose- 
] 

cut ion of the  claims. 

(b) After get t ing a jur isdic t ional  act ,  i t  was i n t e rp re t ed  

no t  t o  embrace claims fo r  compensation fo r  or iginal  Indian t i t l e  o r  

unconscionable consideration. It did not permit prosecution of claims 

based upon revis ion of t r e a t i e s  o r  agreements. 

(c) After  the Indian Claims Commission Act was obtained,  i t  

was not  j ud i c i a l l y  established f i n a l l y  that  aboriginal t i t l e  was compen- 

s ab l e  under the terms of the Indian Claims Comission Act, u n t i l  the  

Supreme Court of the United S ta tes  denied ce r t i o r a r i  i n  Otoe and Missouria 

Tribe v. United Sta tes ,  350 U.S. 848, i n  October of 1955. Even 

t h e  a t torneys  found 

and present  reasons 

i t  necessary to  appear before Congressional 

why the Indian Claims commission Act should 

a f t e r  t h a t ,  

c m i  t t e e s  

not  be 
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amended to  deny compensation f o r  the  taking of abor ig ina l  t i t l e .  

(d) The h i s t o r i a l  treatment of the  Shoshone and Bannock Indians  

had been very confusing and there  were severe r i s k s  t h a t  un less  the  cases  

were c a r e f u l l y  pleaded and handled t h a t  improper represen ta t ives  would 

i n s t i t u t e  the  s u i t ;  t h a t  i d e n t i f i a b l e  groups could not  be e s t a b l i s h e d  a s  

e n t i t l e d  t o  compensation f o r  the  lands abor ig ina l ly  used, occupied and 

possessed; t h a t  technical  fo rmal i t i e s  might bar  t h e  recovery i n  the  claim. 

(e) Because of the  complicated nature  of the  cases  and the  

j u r i s d i c t i o n a l  l e g i s l a t i o n  required t h a t  t h e  passage of time would l ead  

t o  death of the  a t torneys  p r i o r  t o  the  completion of the  l i t i g a t i o n .  

17. W e  f ind  t h a t  the  a t torneys  ac ted  wi th  due d i l igence ,  wi th  g r e a t  

f i d e l i t y  t o  the  i n t e r e s t s  of t h e i r  c l i e n t s  and in t h e  bes t  i n t e r e s t  of 

those  c l i e n t s .  Based upon the  e n t i r e  record i n  the  cases  and consider ing 
2 

t h e  f a c t s  pecul iar  t o  the  seven cases  involved, a s  w e l l  a s  a l l  appropr ia te  

f a c t o r s  pe r t inen t  t o  t h e  determination of reasonable a t t o r n e y s t  f e e s  under 

t h e  s tandards  es tabl ished by the  Indian Claims Commission A c t ,  t h e  Com- 

miss ion f i n d s t h a t  the law firm of Wilkinson, Cragun and Barker; M i s s  N e l l i e  

Manoli, Administratr ix,  C.T.A. of the  E s t a t e  of George M. Tunison; and M r s .  

J e s s i e  M. Chez, Miriam Ray, Paul S. Chez, Richard B. Chez, and Fred L. Chez, 

t h e  h e i r s  and next of k i n  of Joseph C. Chez, deceased, a r e ' e n t i t l e d  to  a n  

a t t o r n e y s '  f e e  of $1,491,500.00, l e s s  $4,918.21 a s  a deduction f o r  a reim- 

bursement due t o  the  Shoshone Tribe of the  Wind River Reservation under t h e  

c o n t r a c t  of M r .  George M. Tunison, o r  the  ne t  sum of $1,486,581.79. I n  

accordance with the request and consent of each and a l l  of t h e  c o n t r a c t . .  
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a t to rneys ,  t h e i r  e s t a t e s ,  o r  he i r s ,  t h i s  sum i s  t o  be paid t o  Robert W. 

Barker f o r  d i s t r i bu t i on  of the amounts due each of the pa r t i c ipa t ing  

a t torneys .  

&J& T. Vance, Chairman 

Richard W. yar$orough ,' ~ommfssioner 




