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This mat ter  came on regular ly  f o r  hearing f o r  the  purpose of 

determining Indian t i t l e  t o  ce r t a in  lands, claimed by Pe t i t i one r s  t o  

have been held by them and t h e i r  predecessors by v i r t u e  of exclusive 

use and occupancy from time immemorial. The Pe t i t ioners  a l l ege  t ha t  

t h e  s a id  lands had been unlawfully taken from them by force  of arms 

and otherwise by the United Sta tes  without t h e i r  consent and without 

any compensation whatsoever. 

Subsequent t o  the  hearing i n  consolidated Docket Nos. 30, 48 and 

229, on January 31, 1968, the Commission. granted a Motion t o  Separate 

t h e  Claims t o  the Navajo Overlap Area created by con f l i c t i n=  claims 

without any prejudice t o  r i gh t s  of Pe t i t ioners  i n  Docket NO. 229, 

des ignat ing new Docket Nos. 30-A and 48-A f o r  determination of t he  

claims f o r  taking by the  United S ta tes  of the claimed t e r r i t o r y  ex- 

c luding the  said overlap area t o  which t i t l e  i s  asser ted by the  leet i t ioners  

h e r e i n  and the Navajo Tribe of Indians. (See the  sa id  overlap a rea  above 

t h e  green dashed l i n e  on pe t i t ioners '  Exhibit 434) The ~onuniss ion 's  sa id  

Order accepted f o r  f i l i n g  i n  said new Dockets the  pleadings and b r i e f s  

t he r e to fo re  f i l e d  i n  Docket Nos. 30 and 48, and fu r the r  ordered t h a t  

3. Insofar as applicable to  the claims presented 
i n  Docket NOS. 30-A and 48-A, the testimony and exh ib i t s  
received i n  evidence a t  t r i a l  and the proposed findings 
of f a c t ,  objections t o  proposed findings of f a c t  and 
b r i e f s  of the  pe t i t ioners  and defendant i n  Docket Nos. 
30 and 48 a re  hereby accepted and cons t i tu te  the  record 
i n  Docket No.. 30-A and DockeLNo. 48-A, and the  claims 
i n  Docket Nos. 30-A and 48-A s h a l l  proceed t o  separate  
and f i n a l  determination i n  sa id  Dockets. 

The t o t a l  lands claimed by Pe t i t loners  are  located i n  what i s  now 

t h e  southwestern par t  of the S ta te  of N r v  Mexico and southeas t e r n  
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portion of the State of Arizona. Petitioners claimed an area, which 

includes the said Navajo overlap not involved herein, described in 

their Petition in Docket Nos. 30 and 48 as follows: 

. . . . . the southern boundary of the ancestral lands of 
the petitioners within the present United States is the 
boundary line between the United States and the Republic 
of Mexico. On the east, the boundary of the'ancestral 
lands of the petitioners was the Rio Grande River. On 
the north, in the present State of New Mexico, the an- 
cestral lands of the petitioners included the Gallinas 
and Datil Mountains and Rito Creek, including the 
present townsite of Quemado in New Mexico. On the 
west, in the present State of New Mexico, the ancestral 
lands of the petitioners included the present towns of 
Spur Lake, Luna, Reserve and Glenwood and included the 
San Francisco Mountains and the San Francisco River, 
and on the-west, in the present State of Arizona, in- 
cluded the present towns of Duncan, Wilcox, Johnson, 
Elgin, Benson and Parker Canyon, including Dos Cabzas 
Mountains, Dragoon Mountains 2nd Mule Mountains. 

- The exact boundaries of the claimed area, including the Navajo overlap 

not involved herein, are more specifically delineated on the map of the 

area admitted in evidence as petitioners' Exhibit 433. 

Petitioners allege that no treaty of purchase or cession and no 

agreement or contract has ever become operative between the United 

States, on the one hand, and any of the petitioners on the other hand, 

whereby any of the Petitioners conveyed, sold, transferred, ceded or 

otherwise relinquished any of their ancestral lands or their rights or 

interest therein. 

Defendant, the United States, denies that Petitioners, or any or 

all of them, were or are in fact or law a tribal organization or organi- 

zations constituting an identifiable group within the meaning of the 
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Indian Claims Commission Act (60 S t a t .  1049), o r  t h a t  P e t i t i o n e r s  

have the  author i ty  t o  bring t h i s  ac t ion  i n  t h e i r  awn behalf  o r  a s  

successors t o  o r  r epresen ta t ives  of any Indian t r i b e  o r  group t h a t  

may have a t  any time occupied the  claimed t e r r i t o r y .  Defendant denies  

t h a t  Pe t i t ioners  have any t i t l e  t o  those lands w i t h i n  t h e  claimed a r e a  

c o n s t i t u t i n g  grants  of land made by the  governments of Spain  and Mexico, 

o r  t h a t  the  P e t i t i o n e r s  occupied the  claimed lands and t e r r i t o r y  ex- 

c lus ive ly  f r m  time immemorial, o r  t h a t  they were deprived of t h e  use  

thereof by the  Unitdd S t a t e s .  

Before the hearing,  and upon motion of Defendant, Docket N q s .  30, 

48 and 229 were consolidated f o r  the purpose of t r i a l .  The claiin of 

the  Navajo Tribe of Indians  i n  Docket No. 229 t o  a p o r t i o n  of t e r r i t o r y  

claimed by Pe t i t ioners  (northern por t ion  i n  S t a t e  of New Mexico) was 

denied by the  P e t i t i o n e r s  and by the  Defendant. Pursuant t o  t h e  afore-  

s a i d  Order of the Commission, no determination w i l l  be made h e r e i n  a s  

t o  t i t l e  i n  the overlap area  a l s o  claimed by the  Navajo T r i b e  of Indians.  - 

This  is  included i n  the  metes and bounds d e s c r i p t i o n  set f o r t h  i n  

Paragraph 5 of i t s  Amended P e t i t i o n  i n  Docket No. 229, w i t h  i t s  per-  

imeter  del ineated with a black l i n e ,  with s t a t i o n  numbers on Navajo 

Exhibi t  510, -- Place Name Map, and s p e c i f i c a l l y  de l inea ted  i n  t h e  F r o n t i s -  

p iece  of Proposed Findings of Fact  i n  Behalf of t h e  Navajo T r i b e  of 

Indians ,  with the s o l i d  l i n e  indicat ing the  southern boundary of the  

Navajo claim i n  the overlap area.  This Navajo over lap  i s  a l s o  shown. 

h e r e i n  a s  the area  above ,the green dashed l i n e  on P e t i t i o n e r s '  ~ x h i h i t  

434.  
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The Connnission has heard the testimony of witnesses appearing 

on behalf of the various parties, has read a certified transcript of 

their testimony, and has examined all of the exhibits introduced into 

evidence by all parties concerned. We have carefully weighed the value 

of the evidence presented, evaluated the testimony of the witnesses, 

and observed their conduct upon the witness stand; and being otherwise 

fully advised in the premi:ses we have made our Findings of Fact numbered 

1 (a) through 15. 

The tribes and bands of Apache Indians who are alleged to be the 

holders of Indian title to lands which are the subject matter of these 

consolidated proceedings are referred to herein as Petitioners. This 

designation will inciude the actual claimants herein as well as any 

=. 
:Apache groups for whom Petitioners claim to be the lawful successors ; 

, -- 

or representatives. 

Based upon the pleadings, and from the evidence produced by all 

the parties herein, we conclude that the questions and issues.to be 

resolved are as follows: 

1. Whether Petitioners constitute an identifiable 
entity entitled to bring the subject action; 

2. Vhether Petitioners held Indian title and what 
were the boundaries of the lands to which such 
title was held; 

3. Were Petitioners' lands wrongfully or unlawfully 
taken by the United States, and if so, on what 
date ? 

We are of the opinion that the Petitioners sustained their burden 

of proof with convincing and conclusive evidence sufficient to resolve 

these issues substantially in their favor. 



19 Ind. C1.  Corn. 212 253 

The claims here in  were timely f i l e d  on May 26, 1948, and t h i s  

C m i s s i o n  has j u r i s d i c t i o n  t o  hear and decide s a i d  claims. 

We have found t h a t  the Pe t i t ioner ,  the  For t  S i l l  Apache T r i b e  

of the  S t a t e  of Oklahma, i s  a t r i b e  o r  i d e n t i f i a b l e  group of American 

Indians ,  recognized by the Secretary of the  I n t e r i o r  a s  having t h e  - 

a u t h o r i t y  t o  represent  i t s  members, and i s  q u a l i f i e d  t o  present  t h i s  

claim pursuant t o  the  provisions of Sect ion 10 of t h e  Act of August 13, 

1946 (60 S t a t .  1049). This t r i b e  represents ,  and f o r  t h e  purposes of 

t h i s  proceeding, embraces the members and t h e  r i g h t s  of these  o t h e r  

P e t i t i o n e r s :  The Chiricahua Apache Tribe,  the  Warm Springs Apache 

Band, and the  Chiricahua Apache Band. 

P e t i t i o n e r s  a l l ege  tha t  the  claimed t e r r i t o r y  was he ld  and occupied 

by t h r e e  separa te  bands, const i tu t ing a s i n g l e  e n t i t y ,  to-wit:  (a) t h e  

Chiricahua Apache Band, otherwise known a s  the  Centra l  Chiricahua Apache 

Band, and otherwise known a s  the  Tcokanen; (b) the  Warm Springs Apache 

Band, otherwise known a s  the Eastern Chiricahua Apache Band, and o the r -  

wise  known a s  and including the  Warm Springs Apaches, t h e  Mimbres, t h e  

Coppermine Apaches, the Ojo Caliente Apaches, the  Mogollons, and t h e  

Tchiene;  and (c) the  Southern Chiricahua Apache Rand, o therwise  known 

as t h e  Ndenkai. 

Defendant a s s e r t s  t h a t  f i v e  independent, d i s t i n c t  and wholly 

s e p a r a t e  Indian bands occupied the  claimed t e r r i t o r y ,  to-wit:  (a) C h i r i -  

cahua Apache, (b) Mogollon Apaches, (c) Copper Mine Apaches, (d) fiimbres 

Apaches, and (e) Warm Springs Apaches. 
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I t  i s  t r u e  t h a t  the  record does not present  a s t rong case  f o r  

p o l i t i c a l  cohesion of the var ious  bands as  one p o l i t i c a l  u n i t ,  al though 

t h e r e  i s  something about t h e i r  h i s t o r y  of jo in ing i n  p u r s u i t s  of 

hunting,  a s  we l l  as  marauding, t h a t  resembles some type of i n t e r -  

m i t t e n t  and somewhat in tang ib le  federa t ion.  But such cohesion i s  no t  

t h e  c o n t r o l l i n g  t e s t ,  where, a s  i n  t h i s  proceeding, it i s  s o  c l e a r l y  

demonstrated t h a t  the re  exis ted  strong t i e s  of k insh ip  and f r i e n d s h i p ,  

c l o s e  c u l t u r a l  and e thn ic  t i e s ,  common customs, c w o n  language, 

common land use,  and t h e  expressed consciousness upon the  p a r t  of 

t h e  d ive rse  member groups t h a t  they were one people. 

Although th&e i s  evidence of p o l i t i c a l  u n i t y  and of United 

S t a t e s  o f f i c i a l s  deal ing with t h e  Chiricahua Apaches a s  a t r i b e ,  t h e  

- ' e t h n o l o g i c a l  evidence alone e s t a b l i s h e s  t h a t  t h e  severa l  bands of 

claimant Indians  meet a l l  the  requirements of an  i d e n t i f i a b l e  group 

and a land-owning e n t i t y  f o r  purposes of t h e  Ind ian  Claims Conmission 

A c t .  I n  our r e c e n t  decis ion on the  ques t ion i n  Hualapai Tr ibe  v. United 

S t a t e s ,  11 Ind. ~ 1 .  Comm. 447, 474, w e  s t a ted :  

11 Assuming f o r  the  moment t h a t  the  Hualapai were 
not  a t r i b e  i n  a p o l i t i c a l  sense, we have a people who 
a l l  e t h n o l o g i s t s  agree spoke t h e  same language, had a 
c m o n  c u l t u r e ,  intermarried,  made common use of the  
lands  away f r m  t h e i r  s e t t l e n e n t s ,  shared t h e i r  own 
t e r r i t o r i e s ,  engaged i n  common economic a c t i v c t i e s  and 
considered themselves one people. Such f a c t o r s  make 
t h e  Hualapai an i d e n t i f i a b l e  group and a land-owning 
e n t i t y  under the  Nooksack, Muckleshoot, and Washoe 
d e c i s i o n s ,  supra ..... 11 

T h i s  language i s  e q u ~ l l y  appl icable  t o  the  Chfricahua Apaches i n  t h e  

p r e s e n t  case .  
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That p o l i t i c a l  un i ty  i n  the sense of an organized and cen t ra l i zed  

governmental s t r u c t u r e  i s  not e s s e n t i a l ,  i n  the de f in ing  of an i d e n t i -  

f i a b l e  t r i b e  under the  Indian Claims Commission Act, has  been repeat -  

edly enunciated i n  many cases.  See Muckleshoot Tr ibe  of 1ndian.s v.  

United S t a t e s ,  3 Ind. C 1 .  C m .  658, 675; Nooksack Tr ibe  v .  United 

S t a t e s ,  3 Ind. C 1 .  Comm. 479, 494; Snohomish Tribe v. United S t a t e s ,  

4 Ind. C 1 .  C m .  549, 569, 570; Duwamish Tribe v. United S t a t e s ,  5 Ind. 

C 1 =  C m .  117, 137-138; S u q u a i s h  Tribe v. United S t a t e s ,  5 Ind. C 1 .  

C-. 140, 163-164; Lummi Tribe v.  United S ta tes ,  5 Ind. C 1 .  Comm. 525, 

546; Northern Paiute  Nation v. United S t a t e s ,  7 Ind. C 1 .  Comm. 322, 

386-397, 416; Washoe Tribe v. United S ta tes ,  7 Ind. C 1 .  C m .  266, 

286-287; Shoshone Nation v. United Sta tes ,  11 Ind. C1.  Corm.  387, 409- 

434; Mescalero Apache Tribe,  e t  a 1  v. United S t a t e s ,  17 Ind. C1.  Corm. 

100; an.d Yavapai Tr ibe ,  e t  a 1  v. United S ta tes ,  15 Ind.  C l .  C m .  68, 

95, 193. Cf. Upper Chehalis Tribe v. United S t a t e s ,  140 C. C l s .  192, 

195-196;Hdalapai Tr ibe  v. United Sta tes ,  11 Ind. C1.  C o r m .  447, 472-476. 

In a r r i v i n g  a t  our Findings, the most convincing evidence a s  t o  

t h e  f a c t  t h a t  these  Indians const i tu ted  one un i f i ed ,  i d e n t i f i a b l e  

Ind ian  t r i b e ,  came from the  wr i t ings  and repor ts  of t h e  e a r l i e r  ex- 

p l o r e r s ,  missionaries,  scouts and mi l i t a ry  men. Such evidence i s  sub- 

s t a n t i a l  f o r  the  Spanish and Mexican periods. From them, we w e r e  a b l e  

t o  conclude t h a t  Pe t i t ioners ,  and no other Indians,  dominated by con- 

t inuous use and occupancy most of the claimed a rea  from time immembrial. 

The w r i t i n g s  and repor t s  f r m  the  ea r ly  American period s a b s t a n t i a t e d '  
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many of the preceding observations, but were more helpful  i n  the 

matter of confirming the cultural  and ethnic t i e s  existing between 

the various Apache bands who occupied the subject t e r r i to ry .  

Our conclusions as to the ethnic and cul tura l  relationships of 

the various Apache bands are substantiated by the testimony and s tudies  

of the expert witnesses. Their testimony provided r e l i ab le  and con- 

vincing evidence that  supports the ultimate Findings of Fact and Con- 

clusions i n  t h i s  matter. 

From the evidence presented, we are not able to conclude posi- 

t ive ly  what names the various groups gave themselves pr ior  to  and 

during the  ear ly  part  of Spanish exercise of sovereignty. Later, the 

' ?  Indians seemed to accept the nanes given them by the white people, 
> 

- 
which re la ted  t o  the geographical areas which part icular  Indians 

appeared t o  have used and occupied or f r m  which they came. Accordingly, 

i t  i s  not necessary for  the Commission to reach any conclusion other 

than i t s  Finding that a l l  of the groups which used and occupied the 

claimed area,  by whatever name they were knawn and whatever portion 

of said lands they appeared to  occupy, consti tuted one unified, iden- 

t i f i a b l e  t r i b e  of American Indians properly represented i n  t h i s  pro- 

ceeding by the Petitioners, and we have so found. Ethnological and 

h i s t o r i c a l  mater ials  referring to  a group of Indians i n  a ce r t a in  

geographical location by different names, with evidence that  these 

referred a l l  t o  the same group, establishes ident i ty  of tha t  group and . 

the name given i s  irrelevant. Skokmish Tribe v. United States ,  6 Ind. p 
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The evidence i s  preponderant in th i s  case to  establ ish tha t  the 

Pet i t ioners  used and retained possession of a considerable portion of 

the claimed area from time immemorial, and, i n  any event, for  a time 

su f f i c i en t ly  long to  sa t i s fy  the requirements of applicable law and 

decisions and we so hold. They defended the i r  t e r r i to ry  d i l igen t ly  

and f i e rce ly  against the invasions of other Indian t r ibes  and of the 

whites, including c i t izens  of Spain, Mexico and the United States .  

Their occupancy of the area,  maintained through continuing use f o r  

purposes of hunting of game and harvesting of uncultivated crops of 

various kinds, as well as habi tat ions i n  permanent s i t e s  f o r  fixed 

periods o f  time, covers a rather  def in i te ly  defined portion of the 

claimed area.  

Much of the vast  t e r r i to ry  used and occupied by these Apaches is  

semiarid. This explains why a nmadic,  nonagricultural people would 

need such extensive t e r r i to ry  over which to  conduct the i r  operations 

of hunting and gathering of native roots,  berries,  mescal, e t c .  

Likewise, i t  can be understood that  as a supplement the Apaches engaged 

i n  the raiding of and s teal ing from Mexicans below the border and white 

s e t t l e r s  above, and the increased practice of trading the f r u i t s  of 

t h e i r  r a i d s  fo r  the necessit ies of livelihood. 

From the contact of the f i r s t  Spanish explorer, the Apaches were - 

known a s  a f ierce,  host i le ,  and warlike people, determined to half  the  

invasion of the white man, and to  defend the i r  vast  t e r r i to ry  against  

encroachments from any source. Their feroci ty  and the i r  f ight ing 



19 Ind. C1. Comm. 212 2 58 

proclivities discouraged other Indians from encroachment, and succeeded 

at many times in completely repelling and removing the advancing white 

settlers. 

During the period of American sovereignty, these Indians suffered 

a reduction in their numbers due to losses from their warlike encounters 

with both Indians and whites. We held inMescalero Apache Tribe, et a1 

v..United States, supra, that attacks reducing tribes and hindering 

their activities do not terminate Indian title where opposing raiders 

do not attempt occupation or permanent settlement, a precedent estab- 

lished in Red Lake Chippewa v. United States, 6 Ind. C1. Comm. 247, 320; 

Confederated Salish and Kootenai Tribes of the Flathead Reservation v. 

United States, 8 Ind. C1. Comm. 40, 74. 

Other portions of the claimed area Petitioners occupied only 

sporadically for the purpose of occasional hunting and exploratory 

operations, as well as for marauding and banditry purposes. Over such 

lands, located in Arizona in the southwest corner of the claimed area 

and in New Mexico in the northeasterly and northwesterly portions of 

the claimed area, the evidence in this case does not sustain a finding 

that they occupied same pursuant to any aboriginal title, nor was the 

occupancy of such proprietary or continuing nature as to support a 

claim of continuing and exclusive Indian title. Some of such lands 

(a) was shared with other Indian tribes, such as the Navajo, or (b) was 

in the nature of a "noman's land" which served as a battle ground in 

which to buttress off the attempted invasions of other nomadic or 
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marauding Indian groups. Common usage of an area cannot ripen in to  

Indian t i t l e  by one of the users (with others considered perinissive 

users).  Permissive use doctrine cannot apply u n t i l  one ,of the users 

has obtained exclusive control. Confederated Tribes of Umatilla Reser- 

vation v. United States,  14 Ind. C 1 .  Comm. 14. Where h i s t o r i c a l  data  

has been lacking i n  these matters before the Commission, i t  has taken 

evidence of other kinds into consideration, including the nature of 

the country, i t s  resources, subsistence economy of the Indians, and 

information i n  the record pertaining to  the i r  Indian neighbors. 

,. - 
Washoe Tribe of Nevada and California v. United States ,  7 Ind. C 1 .  

i 

\ C m .  282. The cul tural  and economic l i f e  of the t r i b e  must be con- 

3 sidered. Samish Tribe v. United States,  6 Ind. C l .  C m m .  159. 
.- 

Witnesses i n  th i s  matter have stressed locations of habi tat ions 

of these Indians, indicating that  they existed throughout the claimed 

area. Most of these were identified i n  comparatively recent times. 

The Commission has taken such locations in to  consideration as  possibly 

indicat ive of t r i b a l  habits and occupancy "for a long time," particu- 

l a r l y  those identified with the eighteenth century and shown i n  Pe- 

t i t i one r s '  Map marked Exhibit N o -  434 which covers the period through 

1796, and petit ioners '  Map 435 which covers the period 1797-1876. 

However, habitation i s  not a sole requirement fo r  establ ishing such 

exclusive use and occupancy as would ripen in to  Indian t i t l e .  I n  

recognition of the habits of these part icular  ~ n d i a n s  as hunters of 
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game and g a t h e r e r s  of n a t u r a l  products of the  s o i l ,  we have found t h a t  t h e i r  

use and occupancy of areas  used f o r  t h e i r  var ious  economic p u r s u i t s  ripened 

a l s o  i n t o  v a l i d  Indian t i t l e .  From the  time of t h e  f i r s t  r e p o r t s  a v a i l a b l e ,  

and extending through most of the American period,  the re  a r e  continuing and 

c o n s i s t e n t  documents e s tab l i sh ing  t h a t  these  Indians  h a b i t u a l l y  t raversed 

the  southern  por t ions  of New Mexico and Arizona i n t o  Mexico. They rnain- 

ta ined h a b i t a t s  i n  Mexico. They hunted and gathered foods tu f f s  i n  Mexico. 

And t h e r e  i s  r e c u r r i n g  evidence of t h e i r  r a i d s  aga ins t  Mexicans and Mexiczn 

se t t l ements  -- a p a r t  of a n  economic f a c t  of l i f e  f o r  these  Indians  i n  t h e i r  

business of ob ta in ing  horses and goods, o f t e n  i n  support  of t r ad ing  a c t i v i -  

t i e s  wi th  whi te  merchants a t  Santa Fe arid elsewhere. This  evidence of 

+aversing such lands  regu la r ly  i n  pursu i t  of a n  economic way of l i f e  coa- _I 
..?~ 

s t i t u t e s  s u b s t a n t i a l  evidence of continuous and exclus ive  use and occupancy 

i n  support  of t h e i r  claim of abor ig inal  Indian t i t l e  t o  the  lands s o  

t raversed.  We adopted s imi la r  f indings  under somewhat analagous f a c t s  

a s  t o  occupancy in  Omaha Tribe of Nebraska v. United S t a t e r ,  4 Ind. C 1 .  

C-. 662. Our conclusion i n  the  i n s t a n t  case  i s  c o n s i s t e n t  wi th  our 

dec i s ions  whenever t h i s  condit ion i s  found t o  e x i s t .  This view i s  

t y p i f i e d  by our  language i n  Paw~ee Indian Tribe of Oklahoma v. United 

S t a t e s ,  5 Ind.  C l .  Comm. 268, a t  p. 279: 

"It i s  t r u e  t h a t  i n  1829 and 1833, the  permanent 
v i l l a g e s  of the Pawnees w e r e  a l l  located on t h e  P l a t t e  
and Loup r i v e r s  i n  Nebraska, but the  evidence shows they 
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obtained t h e i r  subsisten.ce l a rge ly  from hunting. We 
think t h a t  such lands south of the P l a t t e  River a s  were 
used i n  connection with t h e i r  hunting and con t ro l l ed  by 
the  Pawnees should be considered as  being held under 
Indian occupancy and use t i t l e  the same as  t h e i r  v i l l a g e  
areas .  It is  noted t h a t  the  Commissioners who d e a l t  wi th  
the  Pawnees i n  1833, estimzted t h e i r  number a t  12,000, s o  
i t  i s  not  d i f f i c u l t  t o  see  how such a powerful and numerous 
t r i b e  would of necess i ty  occupy i n  Indian fash ion  and 
con t ro l  a l a r g e  t e r r i t o r y  a s  hunting grounds. That t h e  
Pawnees had a concept of ownership of such lands and some 
idea  a s  t o  the  ex ten t  thereof,  i s  shown by t h e i r  r e a c t i o n s  
when the  defendant assigned a port ion thereof t o  t h e  
Delawares ..... I t  

I n  our determination of the  boundaries of the  lands t o  which w e  

have found the  P e t i t i o n e r s  have established v a l i d  Indian t i t l e  w e  have 

a l s o  r e l i e a  upon the  bas i s  of c r i t e r i a  defined i n  Snake o r  P i u t e  

Indians  v. United S ta tes ,  125 C. C l s .  241, a t  p. 254, a s  fol lows:  

I1 ..... The problem of es tab l i sh ing  such exclus ive  
occupancy t i t l e  by immemorial possession a s  of a 
d a t e  too remote t o  admit of testimony of l i v i n g  
wi tnesses ,  and where no deeds o r  patents  e x i s t ,  i s  
n o t  a simple one. A t  bes t ,  the ul t imate f a c t  of 
b e n e f i c i a l  ownership by exclusive possession and 
$occupancy can only be inferred  and found from many 
s e p a r a t e  events and a v a r i e t y  of documentary m a t e r i a l  
such as repor t s  of e a r l y  explorat ions,  maps by ex- 
p l o r e r s  o r  Government engineers, repor ts  of m i l i t a r y  
expedi t ions ,  l e t t e r s  and contemporaneous repor t s  of 
Government representa t ives  wri t ing  from the  a reas  i n  
ques t ion,  annual r epor t s  of the  Secre ta r i e s  of War 
p r i o r  t o  1849, and of the Secre tar ies  of the  I n t e r i o r  
a f t e r . t h a t  da te ,  Senate and House Executive documents, 
contemporary newspaper a r t i c l e s ,  evidence of an exper t  
type from anthropologists  and h i s to r i ans ,  correspondence 
i n  t h e  records of various Government departments and 
o f f i c i a l s  with reference t o  o r  having a bearing on t h e  
t r i b e  o r  the area i n  question, and, i n  f a c t ,  anything 
having any relevance which can be unearthed ..... I I 
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There was no a c t ,  t r e a t y  o r  agreement by the  United S t a t e s  which con- 

s t i t u t e d  i t s  r ecogn i t i on  of t i t l e  i n  P e t i t i o n e r s  o r  o t h e r s  t o  t h e  

claimed lands .  There was no t r e a t y  o r  purchase,  ce s s ion ,  agreement 

o r  c o n t r a c t  which became o p e r a t i v e  between the  United S t a t e s  and any 

of t h e  P e t i t i o n e r s .  Likewise, t h e  P e t i t i o n e r s  d i d  no t  consent  t o  t h e  

t ak ing  of t h e  lands  descr ibed  i n  our  F inding  No. 13 (a ) ,  nor  d i d  the 

Un.ited S t a t e s  pay t o  them any compensation f o r  such taking.  However, 

t h e  Defendant has  t h e  r i g h t  t o  a f u t u r e  hea r ing  t o  present  ev idence  

h e r e i n ,  i f  any, of a n  o f f s e t  o r  counterc la im a s  may be au tho r i zed  

under t h e  p rov i s ions  of t he  Indian  Claims Commission Act. 

From a cons ide ra t ion  of a l l  t h e  test imony and of t h e  documents 

accepted a s  e x h i b i t s  i n  t h i s  proceeding, we have he ld  t h a t  t h e  I n d i a n  

- t r i b e s  o r  bands represented  by t h e  P e t i t i o n e r s ,  c o n s t i t u t i n g  one 

i d e n t i f i a b l e  I n d i a n  group, h e l d  a b o r i g i n a l  t i t l e  t o  t h e  l a n d s  d e s c r i b e d  

i n  o u r  F inding  No. 13(a) which a r e  l oca t ed  w i t h i n  the  p re sen t  S t a t e s  of 

New Mexico and Arizona. We have excluded any l ands  which.may be l o c a t e d  

w i t h i n  s a i d  boundaries  which a r e  w i t h i n  t h e  a r e a s  of confirmed Spanish  

and Mexican land  g ran t s .  Th i s  exc lus ion  conforms t o  t he  r u l e  l a i d  down 

i n  Pueblo d e  Cochi ta  v. United S t a t e s ,  7 Ind.  C 1 .  Conrm. 422 (1959); 

Pueblo d e  l a  I s l e t a  v. United S t a t e s ,  9 Ind .  C 1 .  Comm. 619 (19591,aff 'd .  

152 C. C l s .  866 ( l 9 6 l ) ,  c e r t .  denied 368 U. S. 822 (1961); I f  it i s  found 

t h e r e  were such a reas  w i th in  t h e  boundaries of t h e  lands  desc r ibed  i n  

F inding  No. 13 (a ) ,  a determinat ion of t h e  boundaries and number of  a c r e s  

con ta ined  i n  such g ran t s  w i l l  be made by t h e  Commission a t  a f u t u r e  h e a r i n g .  



The United S ta tes  acquired sovereignty over the  claimed area by 

the  terms of the  Treaty of Guadalupe Hidalgo which was r a t i f i e d  Febru- 

a ry  2 ,  1848 (9 S t a t .  922), and by v i r t u e  of the Gadsden Purchase dated 

December 3 ,  1853 (10 S t a t .  1031). Possession of the  lands which Pe- 

t i t i o n e r s  claim were taken from the aforesaid  t r i b e s  as  holders of the  

abor ig ina l  t i t l e  was ac tua l ly  acquired by the United S t a t e s  by fo rce  of 

arms on September 4, 1886, the  date  of surrender of the  Chiricahua 

Apaches under Geronimo,and when the  members of the  t r i b e ,  a s  pr isoners  

of war, were removed from occupancy of lands i n  the  S t a t e s  of New Mexico 

and Arizona and transported t o  the S t a t e  of Flor ida .  We have found t h a t  

d a t e  t o  be the  da te  of taking of the area  described i n  our Finding No. 

13(a) by t h e  United S t a t e s  without payment t o  Pe t i t i one r s  of any com- 

pensation.  

Ind ian  t i t l e  i s  t ha t  t i t l e  which i s  es tabl ished by exclusive use 

and occupancy "from time immemorial" o r  " for  a long time." I n  t h i s  

ins tance  t he  claimant Apaches, though fo r c ib ly  and temporarily e jec ted  

by a c t i o n s  of the United S ta tes  from port ions of t h e i r  residence from 

time t o  time (and though small port ions thereof were held adversely on 

what appears as  a permanent ba s i s ) ,  never ceased t o  proclaim t h e i r  

r i g h t  of ownership. Furthermore, they employed every means ava i l ab le  

t o  them ( r a id s ,  warfare, occupancy when poss ible ,  p ro tes t s )  t o  regain  

possession and t o  oust  the trespasser.  They engaged i n  no a c t  of re -  

l inquishment o r  abandonment. -They were temporarily. repulsed, defeated;  

deprived and ousted, but the f i g h t  continued with f e roc i t y  and 
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erseverance u n t i l  fu r the r  e f f o r t  became impossible - with the  f i n a l  

conquest and complete surrender under Geronimo on September 4 ,  1886. 

U n t i l  t h a t  event  the  United S ta tes  was not  completely or permanently 

i n  continuous,  open, notorious possession of these  lands. From t h a t  

da te  f u r t h e r  r e s i s t a n c e  by t h e  Apaches ended. We f i n d  no p r io r  d a t e  

f o r  which t h i s  conclusion can be reached. 

So long a s  wild game was p l e n t i f u l  and sources of other food 

r e a d i l y  accessab le ,  the t r a d i t i o n a l  Apache way of l i f e  s a t i s f i e d  

these  Indians.  However, they had ear ly  exposure t o  the  more advance 

accouterments of t h e  white man, and they soon came t o  covet and t o  seek 

f o r  themselves such. a i d s  t o  l iv ing  a s  horses ,  f i rearms,  u t e n s i l s  and 

wearing appare l .  When game and other food became l e s s  ava i l ab le ,  these  

. . ' o ~ s e ~ s i o n s  of the  white man became more a t t r a c t i v e ,  and means of en- 
-. _i- 

gaging i n  some commercial exchange t o  acquire  these  items was sought. 

The answer was found i n  marauding and ra id ing  t o  procure the  good of 

one white 'man t o  t r a d e  for  the goods of another white man. 

Like most t r i b e s  or  nat ions of American Ind ians ,  these Apaches had 
. . 

not  developed a n  organized socie ty ,  cu l tu re  and economy which could 

match t h e  more advanced c i v i l i z a t i o n  of the  invading white man whose 

numbers and s u p e r i o r  p o l i t i c a l ,  c u l t u r a l  and economic p rac t i ces  demanded 

t h a t  h e  o b t a i n  a d d i t i o n a l  na tu ra l  resources and land. The Indian was 

u n a b l e  t o  adap t  h i s  society t o  the challenge of a more a d v a n c d c i v i l i z a t i o n .  
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In fact, he seemed to resist change. He sought then, even as many of 

his descendants do today, to preserve his traditional culture and way 

of life, resisting adoption of new social and economic practices. 

In reality, the Indian was no match for the aggressive, superior 

capabilities of the white intruders. He struggled valiantly to maintain 

a status quo that was irresistibly destined for defeat. It was inevitable 

that he could not withstand the aggressive pressures of this new civili- 

zation, nor could he match military might of advanced weapons and methods. 

And his fate would become that of conquered peoples throughout history -- 
except for a certain benevolence upon the part of his conqueror -- and 

,.- certainly, exkept for the Indian. Claims Commission Act. 

In light of our findings and conclusions, we iind it unnecessary 

I , 

. . for us to decide questions raised by the pleadings and discussed to 

some extent by witnesses as to whether (a) the United States breached 

treaties or agreements, (b) the United States practiced fraud or 

duress, (c) the United States was guilty of unconscionable settlements 

and agreements or engaged in dealings with these Indians which were not 

fair and honorable, or (d) there was unilateral mistake in the agreements. 

(See 25 C.F.R. 503.22(f)(l)) 

Unless a motion is made within thirty days trom the dace 02 this 

decision to determine the question of whether the area described in our . 

Finding No. 13(a) encompasses any confirmed Mexican. or Spanish land 
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g r a n t s ,  and t h e  ex ten t  and l o c a t i o n  thereof ,  t h i s  case w i l l  proceed t o  the  

determination of t h e  f a i r  market va lue  of sa id  lands a s  of September 4, 

1886. The s a i d  va lua t ion  hearings have been placed on the ~ontmission's  

T r i a l  Calendar t o r  August 20, 1969. 

1 

T. ka ro ld  ~ c o t t  ,- &mmiss'idne 

Concurring: 

-- - - ?/+ 
J- Vance, Chairman 

&q 
?. M. Hol t ,   omm missioner 




