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BEFORE THE INDIAN CLAIMS COMMISSION 

THE YANKTON SIOUX TRIBE 1 
) 

Petitioner, ) 

) 
v. ) DocketNo. 332-A 

) 
THE UNITED STATES OF AMERICA, ) 

) 
Defendant. ) 

Decided: 

Appearances: 

John W. Cragun of Wilkinson, Cragun 
& Barker, Attorney of Record, and 
Angelo A. Iadarola of Counsel, 
Attorneys for Petitioner 

Craig A. Decker, with whom was Mr. 
Assistant Attorney General Clyde 0. 
Martz, Attorneys for the Defendant. 

OPINION ON PETITIONER'S MOTION FOR SUMMARY JUDGMENT 

Chairman Vance delivered the opinion of the Commission. 

On January 12, 1962, in the case of The Sisseton and Wahpeton Bands 

or Tribes et al., v. United States, this Commission on jurisdictional 

grounds dismissed the petitioner's, the Yankton Sioux TrCbe, claim for 

* 
Royce Area 151. Thereafter the petitioner successfully appealed the 

** 
Commissioa's ruling to the Court of Claims. The petition in this docket 

having been reinstated, we have before us for decision the Yankton Sioux 

~ribe's motion for summary judgment in which it has asked the Commission 

to determine smarily as a matter of law that the Yankton Sioux Tribe 

* Docket Nos. 142, 359-363, and 332-A, 10 Ind. C1. Comm. 137. 
** The Yankton Sioux Tribe or band of Indians v. United States, 175 

Ct. Clms. 564. 
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had recognized t i t l e  t o  t h a t  p o r t i o n  of Royce Area 151 t h a t  l i e s  

no r th  of t h e  l i n e  descr ibed  i n  A r t i c l e  2 of t h e  August 19 ,  1825 P r a i r i e  

du Chien Trea ty ,  7  S t a t .  272, and which was ceded t o  t he  United S t a t e s  

under t h e  subsequent P r a i r i e  du Chien Trea ty  of J u l y  15 ,  1830, 7 S t a t .  

328, 329, and t h e  Trea ty  of October 21, 1837, 7  S t a t .  542. 

! 
I n  responding t o  t h e  p e t i t i o n e r ' s  motion, t h e  defendant  i n s i s t s  t h a t  

i 
I t h e r e  a r e  m a t e r i a l  f a c t u a l  i s s u e s  t h a t  must be  decided before  the  Com- 

./ 
miss ion  can  r e s o l v e  t h e  t i t l e  ques t ion ,  and, s i n c e  i t  has  r a i s e d  such 

genuine and m a t e r i a l  i s s u e s  of f a c t ,  t h e  p e t i t i o n e r ' s  motion f o r  summary 

judgment must be  denied.  

Royce Area 151  i s  a  r a t h e r  lengthy  and s i z e a b l e  t r a c t  of land t h a t  

encompasses p r a c t i c a l l y  t he  e n t i r e  wes tern  h a l f  of Iowa, a  small  f r a c t i o n  

of  southwes tern  Minnesota. and t h e  extreme nor thwes tern  s e c t i o n  of 

?I - Missour i  a d j o i n i n g  t h e  Missouri River .  See Royce maps, Iowa 1, Minnesota s' --- 

1, and Missour i  1, 1 8  Annual Report of t h e  Bureau of  American Ethnology, 

p a r t  2 .  

Royce Area 151, a long wi th  t h e  important  1825 P r a i r i e  du Chien T r e a t y ,  

7 S t a t .  272,  h a s  been t h e  sub jec t  of p r i o r  l i t i g a t i o n  be fo re  t h i s  Commission. 

We have a l r e a d y  determined a s  a  ma t t e r  of law, and wi th  t h e  approval  of t h e  

Cour t  of Claims,  t h a t  t h e  1825 P r a i r i e  du Chien Trea ty  was a  t r e a t y  of 

r e c o g n i t i o n  t h a t  a f forded  t o  a l l  t h e  Indian  t r e a t y  p a r t i c i p a n t s  r e s e r v a t i o n  

o r  r ecogn ized  t i t l e  t o  t h e i r  t r i b a l  l ands  a s  d e l i n e a t e d  i n  t he  t r e a t y .  

Iowa T r i b e s  e t  a l . ,  v. United S t a t e s ,  7  Ind. C 1 .  Comm. 101, Sac and Fox 

T r i b e  of  I n d i a n s  e t  a l . ,  v. United S t a t e s ,  5 Ind.  C 1 .  Corn. 438 ,  Otoe and 
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Missouria Tribes of Indians ,  v.  United S t a t e s ,  5  Ind.  C 1 .  Comm. 316, The 
* 

Si s se ton  and Wahpeton Bands o r  T r ibes ,  e t  a l . ,  v. United S t a t e s ,  supra .  

While the sub jec t  land i n  t h i s  ca se  i s  t h a t  p o r t i o n  of  Royce Area 

151 no r th  of the  l i n e  f ixed  i n  A r t i c l e  2  of t h e  1825 P r a i r i e  du Chien 

Trea ty ,  i t  should be pointed out  t h a t  i n  Docket Nos. 1 1 - A  and 138, 

sup ra ,  t he  Otoe and Missouria Tr ibe  of Ind ians ,  e t  a l . ,  v .  United S t a t e s ,  

t h i s  Commission concluded a s  a mat te r  of law t h a t  by v i r t u e  of  t h e  p r o v i s i o n s  

of t h e  1825 P r a i r i e  du Chien Treaty and t h e  1830 P r a i r i e  du Chien T r e a t y ,  

f o u r  t r i b e s ,  t h e  Otoe Missouria,  Omaha, Iowa, and Sac and Fox, j o i n t l y  

had recognized t i t l e  t o  t h a t  p o r t i o n  of Royce Area 151  t h a t  l ies  sou th  

of t h e  l i n e  e s t ab l i shed  under A r t i c l e  2  of t h e  1825 P r a i r i e  du Chien 

Trea ty .  The f i x i n g  of t h i s  l i n e ,  which h a s  f r e q u e n t l y  been r e f e r r e d  t o  a s  

e i t h e r  t he  " A r t i c l e  2  l ine" ,  "Sioux Sac and Fox l i n e " ,  o r  "Yankton l i n e " ,  

was a  s e r i o u s  at tempt  on the  p a r t  of t h e  United S t a t e s  t o  set t le  t r i b a l  

t e r r i t o r i a l  d i s p u t e s  around t h e  Missouri and M i s s i s s i p p i  R ive r  systems.  

A t  t h a t  t ime t h e  p r i n c i p a l  t r i b a l  c o n t e s t a n t s  were t h e  s e v e r a l  S ioux  
', 

t r i b e s  o r  bands t o  t h e  nor th ,  inc luding  t h e  Yankton, and t h e  Sac and Fox 

t r i b e  t o  t h e  south,  along wi th  the  sma l l e r  Otoe Missour ia ,  Omaha, and Iowa 

t r i b e s .  I n s o f a r  a s  p e r t i n e n t ,  A r t i c l e  2  of  t h e  1825 P r a i r i e  du Chien 

T r e a t y  caused a  t e r r i t o r i a l  p a r t i t i o n  t o  be  made i n  t h e  fo l lowing  manner: 

* On a n  appeal  from a  po r t ion  of t h i s  c a s e  (Docket 359),  t h e  Cour t  o f  
Claims,  a f t e r  an ex tens ive  review of t h e  h i s t o r i c a l  background and t h e  
p r o v i s i o n s  of the  1825 P r a i r i e  du Chien Trea ty  concluded, "...We f i n d  
no th ing  i n  t he  h i s t o r i c a l  background of t h e  t r e a t y  t h a t  sugges t s  o t h e r  
t han  t h a t  t h e  i n t e n t  of t h e  United S t a t e s ,  and t h a t  o f  t h e  v a r i o u s  I n d i a n  
t r i b e s  assembled, was t o  carve  the  e n t i r e  t e r r i t o r y  s o  a s  t o  g i v e  each 
t r i b e  t i t l e  t o  the  lands claimed. I t  w a s  a  t r e a t y  of  r e c o g n i t i o n ;  i t  
d e f i n e d  t h e  country of t he  r e spec t ive  Ind ian  t r i b e s ;  i t  was n o t  a  t r e a t y  
of  ce s s ion . "  (Lower Sioux Indian Community i n  Minnesota, e t  a l . ,  v. 
United S t a t e s ,  163 C t .  Cls .  329) 
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"It i s  agreed between the  confederated Tr ibes  of 
the  Sacs and Foxes, and the Sioux, t h a t  the  Line between 
t h e i r  r e spec t ive  coun t r i e s  s h a l l  be a s  follows: Com- 
mencing a t  the  mouth of the Upper Ioway River, on the  
west bank of the  Miss iss ippi ,  and ascending the  s a i d  
Ioway r i v e r ,  t o  i t s  l e f t  fork;  thence up t h a t  f o r k  t o  
i t s  source; thence cross ing the fork of Red Cedar River,  
i n  a  d i r e c t  l i n e  t o  the  second or upper fork  of t h e  Des- 
moines r i v e r ;  and thence i n  a  d i r e c t  l i n e  t o  t h e  lower f o r k  
of the  Calumet r i v e r ;  and down t h a t  r i v e r  t o  i t s  juncture 
with the  Missouri r i v e r .  But the  Yancton band of the  
Sioux t r i b e ,  being p r inc ipa l ly  i n t e r e s t e d  i n  t h e  e s t a b l i s h -  
ment of the  l i n e  from the  Forks of the  Desmoinesto the  
Missouri,  and no t  being s u f f i c i e n t l y  represented t o  render 
t h e  d e f i n i t i v e  establishment of t h a t  l i n e  proper ,  i t  i s  
express ly  declared t h a t  the  l i n e  from the  fo rks  of t h e  
Desmoines t o  the  forks  of t h e  Calumet r i v e r ,  and down 
t h a t  r i v e r  t o  the  Missouri,  i s  not t o  be considered a s  
s e t t l e d  u n t i l  the  assen t  of the  Yancton band s h a l l  be 

-k given thqre to . .  . ." (Emphasis supplied) 

Not being s a t i s f i e d  with the  Commission's loca t ion  of t h e  wes te rn -  

terminus of  the  "Ar t i c le  2  l ine"  i n  Royce Area 151, t h e  p e t i t i o n e r ,  the  
-- 
3 a Yankton Sioux Tribe,  i n  a  separa te  proceeding sought t o  have t h i s  Commission 

4- 

r e l o c a t e  t h e  western terminus of the  "Arti.cle 2  l ine"  f a r t h e r  t o  t h e  south 

and neare r  t o  t h e  mouth of the  Big Sioux River. The Commission refused t o  

make any such change i n  the  "Ar t i c le  2 l ine",  and on appeal  t o  t h e  Court 

** 
of Claims, t h i s  Commission's a c t i o n  was affirmed. 

Turning our a t t e n t i o n  once more t o  the  Sisse ton case ,  supra,  we are 

of t h e  opinion t h a t  c e r t a i n  f indings  of f a c t  previously entered t h e r e i n  

a r e  r e l e v a n t ,  p e r t i n e n t  and mate r i a l  t o  a  proper d i s p o s i t i o n  of t h e  t i t l e  

ques t ion  presented i n  t h i s  motion f o r  summary judgment. S p e c i f i c a l l y ,  

t h e  Commission found i n  the  Sisse ton case, t h a t  t h e  1825 P r a i r i e  du Chien 

* A r t i c l e  2 ,  7 S t a t .  272 ** The Yankton Sioux Tribe o r  Band of Indians v. United S t a t e s ,  
175 C t .  C l s .  564. 
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Trea ty  was a  t r e a t y  of r ecogn i t i on ;  t h a t  t h e  Yankton Sioux t r i b e  was an  

i n t e r e s t e d  pa r ty  t o  the  es tab l i shment  of t h e  " A r t i c l e  2 l i n e " ,  and t h a t  

t h e  f i x i n g  of t h i s  p a r t i c u l a r  l i n e  would no t  be f i n a l l y  s e t t l e d  u n t i l  
-9- 

t h e  a s s e n t  of t h e  Yankton Sioux Tr ibe  was obta ined .  We f u r t h e r  found 

t h a t  r e p r e s e n t a t i v e s  of t h e  Yankton Sioux Tr ibe  were no t  p re sen t  dur ing  

any o f  t h e  t r e a t y  n e g o t i a t i o n s ,  and t h a t  A r t i c l e  11 of t h e  1825 P r a i r i e  

du Chien Trea ty  c a l l e d  f o r  a  t r e a t y  counc i l  wi th  t h e  Yanktons du r ing  t h e  

fo l lowing  year  s o  t h a t  t he  1825 t r e a t y  s t i p u l a t i o n s  could be expla ined  

t o  them i n  d e t a i l ,  and t h e i r  a s s e n t  t o  t h e  1825 t r e a t y  obtained i f  they 

** 
were s o  d isposed .  F i n a l l y ,  we found t h a t  t h e  "Yankton and S a n t i e  Band 

of Sioux" gave t h e i r  a s s e n t  t o  t h e  es tab l i shment  of t h e  1825 " A r t i c l e  2  
/'*- 

(. .A- l i n e "  on October 13,  1830, and, t h a t  by v i r t u e  of t h e  p rov i s ions  of  t h e  

-2 J u l y  1 5 ,  1830 P r a i r i e  du Chien Treaty,  7  S t a t .  328 and t h e  Trea ty  of 
2 P 

October  21,  1837, 7  S t a t .  542, t h e  Yankton Sioux T r i b e  e f f e c t i v e l y  and 

w i t h o u t  q u a l i f i c a t i o n  ceded t o  t h e  United S t a t e s  a l l  r i g h t ,  t i t l e ,  and 

**% 
i n t e r e s t  t o  Royce Area 151. There is  nothing i n  t h e  de fendan t ' s  r e sponse  

t o  p e t i t i o n e r ' s  motion t h a t  s e r i o u s l y  cha l l enges  t h e s e  f ind ings  of f a c t .  

I n  view of t h e  above, t h e  Commission is  of t h e  opin ion  t h &  t h e  

Yankton Sioux Tr ibe  had recognized o r  r e s e r v a t i o n  t i t l e  t o  t h e  n o r t h e r n  

segment of Royce Area 151. However, t h e  defendant  would d i l u t e  Yankton 

Sioux ownership of t he  s u b j e c t  land. It a l l e g e s  i n  i t s  r e p l y  t h a t  t h e  

* F i n d i n g s  25, 26, 10 Ind. C 1 .  Cornm. 137, 153, 154 
** Find ing  26, supra.  
-k *<- F i n d i n g  26, supra . ,  Finding 54, 10 Ind. C l .  Comrn. 137, 174, 175. 



136 
Retyped 

P e t i t i o n e r  is seeking s recovery not  on ly  f o r  its r i g h t s ,  bu t  as  defendant  

puts it, 

(I , , .but  a l s o  f o r  t hose  of c e r t a i n  Santee Sioux as 

w e l l ,  "* 
Although c e r t a i n  prov is ions  of the 1830 P r a i r i e  du Chien Trea ty  

speak i n  terns of t h e  "Yancton and S a n t i e  Bands of Sioux", t h e  defendant  

would have u s  reach t h e  conclusion t h a t  t h e r e  is na connect ion whatsoever 

between t h e  "Yancton and San t i e  Bands of  Sioux," bu t  rather t h a t  t hey  are 

independent t r i b a l  e n t i t i e s .  Thus, a rgues  t h e  defendant ,  t h e  Commission 

must deny t h e  p e t i t i o n e r ' s  motion f o r  summary judgment i n  order that a d d i t i o n a l  

evidence can be presented t o  show what p a r t  of Poyce Aren 1-51 no r th  of t h e  

"Article 2 l i n e "  belonged t o  the  Yankton Sioux Tribe and what p a r t  was 

held  by t h i s  "Sant ie  Band." 

On t h e  other hand, t h e  Yankton Sioux Tribe claims that t h e  repeated 

grouping of "Yancton and San t i e  Bands of Sioux" throughout the 1830 P r a i r i e  

du Chien Treaty,  when read i n  connect ion with  other contemporary evidence,  

c l e a r l y  connotes  r ecogn i t i on  by t h e  t r e a t y  o f f i c i a l s  of a m e a n i n ~ f u l  t r i b a l  

a f f i l i a t i o n  between t h e  Yankton Sioux and t h i s  p a r t i c u l a r  "Santie" band. 

While the p e t i t i n e r  has t h e  burden of showing t h a t  t h e r e  js no ~ e n u i n e  

issue of f a c t  wi th  r e spec t  t o  Yankton Sioux t i t l e  t o  t h e  s u b j e c t  a r e a ,  yet 

it  f a l l s  upon t h e  defendant  t o  convince t h e  Commission t h a t  t h e r e  is indeed 

a t r iable i s s u e  of m a t e r i a l  f a c t .  

* Page 4, Defendant 's  "response To P e t i t i o n e r ' s  Notion For Sumarv 

Judpen t . " 
Judgment. " 

* P. 14 ,Def .  Reg. F e d g s . o f  Fact .  Objec t ions  t o p e t .  PraposedFd 
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We have c a r e f u l l y  considered the  evidence c i t e d  by t h e  defendant  i n  

i t s  response ,  and have concluded t h a t ,  i n s t e a d  of r a i s i n g  a  genuine i s s u e  

of f a c t ,  i t  avoids  the  same, and never does meet t h e  very  i s s u e  t h a t  t h e  

p e t i t i o n e r  contends f o r .  For example, t h e   omm mission's a t t e n t i o n  has  been 

d i r e c t e d  t o  c e r t a i n  evidence t h a t  p u r p o r t s  t o  show t h a t  of t h e  four  

M i s s i s s i p p i  Sioux bands, t h e  Medawakanton and Wahpakoota Sioux bands were 

commonly known a s  the  Santee Sioux. This  may be a  f a c t ,  b u t  i t  f a i l s  t o  

a'nswer t h e  p e t i t i o n e r ' s  con ten t ion  t h a t  t h e  "Sant ie  Band" r e f e r r e d  t o  i n  

t h e  1830 P r a i r i e  du Chien Trea ty  a r e  n o t  t h e  same San tee  Sioux i d e n t i f i e d  

by defendant ,  b u t  r a t h e r  a s e p a r a t e  band, small  i n  number, t h a t  had a t t a c h e d  

i t s e l f  t o  t h e  Yankton Sioux. 

C e r t a i n l y  t h e  b e s t  evidence t h a t  such a t r i b a l  a t tachment  e x i s t e d ,  i s  

t h e  p r o v i s i o n s  of t h e  1830 P r a i r i e  du Chien Trea ty ,  t h e  ve ry  t r e a t y  under 

which t h e  i n s t a n t  c la im a r i s e s .  Besides t h e  1830 t r e a t y  language,  t h e  

p e t i t i o n e r  has  c i t e d  c e r t a i n  contemporary evidence t h a t  s t r o n g l y  c o r r o b o r a t e s  

i t s  c o n t e n t i o n  t h a t  t h i s  1830 t r i b a l  a t tachment  w a s  a n  uncont rover ted  f a c t .  

Designated a s  "Attachment No. I", i n  i t s  r e p l y  t o  de fendan t ' s  response ,  t h e  

p e t i t i o n e r  o f f e r s  a  l e t t e r  da ted  June 28, 1831, from Ind ian  Agent Jon  L. 

Bean. I n  h i s  l e t t e r ,  Agent Bean d e t a i l s  h i s  

Yankton and "Santie" bands the  a n n u i t i e s  due 

I n s o f a r  a s  p e r t i n e n t ,  t h i s  l e t t e r  t o  General 

"General, 

e f f o r t s  t o  d i s t r i b u t e  t o  t h e  

them under t h e  1830 t r e a t y .  

Clark  r e a d s  a s  fo l lows:  

"We reached t h i s  p l ace  a  few days s i n c e  i n  Steam 
boat  Yellow Stone,  a f t e r  a  passage of s i x t y  e i g h t  days ,  
and found a  number of Ind ians  i n  wa i t i ng  - Tetons,  
Oqu l l a l l o s ,  and Sowans, t o  a l l  of whom I made a  p r e s e n t ,  
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and s e n t  them o f f ,  no t  having any th ing  of consequence 
t o  g ive  them t o  e a t ,  and they i n  a  s t a t e  of s t a r v a t i o n .  
The Yancton band with S a n t i e s  among them say [ s i c . ]  on 
t h e  oppos i t e  s i d e  of t h e  r i v e r ,  and a f t e r  making a  f a i r  
dividend of t h e  ( t h r e e  thousand d o l l a r s  a n n u i t i e s  $2900 
[ s i c . ] )  allowed the  Yancton and S a n t i e  bands, I s e n t  f o r  
t h e  Yanctons and explained t o  them t h e  number of a r t i c l e s  
and p r i c e s ,  which they r e fused ,  saying t h a t  i t  had been 
expla ined  t o  them d i f f e r e n t l y ,  and t h a t  t h e  whole amount 
belonged t o  them, and t h a t  no p a r t  belonged t o  t h e  S a n t i e s  
as a  s e p a r a t e  band; -I however re fused  t o  g i v e  them more 
than  h a l f  u n t i l  I could hea r  from you. My p r e s e n t  i m -  
p r e s s i o n  i s ,  t h a t  t he  reason why t h e  t r e a t y  was s o  worded 
was t h a t  f e a r i n g  t h e  Yanctons and those  S a n t i e s  who l i v e d  w i t h  
them, and had claims i n  t he  d i s t r i c t  of country purchased, 
might d i s u n i t e  -and hence i t  was p u t  Yancton & S a n t i e  bands. 
I b e l i e v e  it asce r t a ined  t o  nea r ly  a  c e r t a i n t y  t h a t  t h e  
"Men of t h e  Leaf", about f o r t y  lodges i n  number, and t h e  
6n ly  S a n t i e s  who ever  appear t o  have had c la ims  w i t h i n  
t h e s e  l i m i t s ,  w i l l  j o i n  e i t h e r  t h e  Yanctons o r  Wabeshaw's 
band of t h e  Miss i s s ipp i ,  -and I would most r e s p e c t f u l l y  - 
sugges t  t h e  p rop r i e ty  of g iv ing  t h e  a n n u i t i e s  en  masse t o  
t h e  Yancton & such S a n t i e s  a s  a r e  w i t h  them - a s  " t h e  
Yancton and S a n t i e   and"'.'.' 

-- d F u r t h e r  suppor t  f o r  t he  p e t i t i o n e r ' s  motion i s  a l s o  found i n  t h e  

S i s s e t o n  c a s e  wherein t h e  Cornmission determined t h a t  t h e  M i s s i s s i p p i  Sioux 

(which, of  cou r se ,  i nc ludes  defendant ' s  Santee Sioux) had no compensable 

* 
i n t e r e s t  i n  Royce A r e a  151. 

A f t e r  a  c a r e f u l  review of a l l  t h e  evidence of record ,  t h e  Commission 

b e l i e v e s  t h a t  a t r i a l  of t he  s u p p o s i t i t i o u s  ma t t e r s  r a i s e d  i n  de fendan t ' s  

r e sponse ,  would only  de lay  mat te rs  and i n  no way change t h e  r e s u l t  t h a t  

p e t i t i o n e r  now seeks  i n  i t s  motion. Therefore,  t h e  Commission w i l l  e n t e r  

* Finding  31, 1 0  Ind. C 1 .  Corn. 137, 156, 157.  
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an appropriate order granting the petitioner's motion for summary 

judgment, and this case shall now proceed as expeditiously as possible 

for a determination of all the remaining issues bearing upon the question 

of defendant's liability herein. 

We concur: 

Wm. M. Holt, Commissioner 

Ghn  dance, Chairman 




