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OPINION ON DEFENDANT'S MOTION FOR ENTRY OF JUDGMENT 

Yarborough, Commissioner, delivered the opinion of the Commission. 

This case involves 1,198.99 acres of Creek land erroneously surveyed 

and included within a tract of 175,000 acres ceded by the Creeks to the 

Seminoles under an 1881 Agreement. On remand from the Court of Claims, 

this Commission has found that the petitioner was deprived of the tract 

by the defendant without receiving compensation, and has ordered further 

proceedings to determine the date or dates of taking, and the then market 

value. The facts are set out in detail in the Commission's Findings of 

Fact and Opinion at 18 Ind. C1. Comm. 434. 



19 Ind.  Cl' .  Corn. 1 2 7  128 

Defendant by i t s  motion urges t h e  Commission t o  f i n d  as a m a t t e r  of  

law t h a t  t h e  d a t e  of t a k i n g  i s  e s t a b l i s h e d  by t h e  1889 Agreement between 

t h e  Creek Nation and t h e  United S t a t e s .  A 1941 Opinion of  t h e  Court o f  

Claims i n t e r p r e t i n g  t h e  1889 Agreement construed t h e  g e n e r a l  r e l e a s e  pro- 

v i s i o n  of t h e  1889 Agreement a s  pass ing  t i t l e  from t h e  Creeks of t h i s  

1,198.99 a c r e s  a s  a p a r t  of t h e  Seminole t r a c t .  Creek Nat ion  v .  United 

S t a t e s ,  93 C. C l s .  561. Defendant a rgues  t h a t  t h i s  op in ion  is  c o n t r o l l i n g  

and f i x e s  t h e  d a t e  of t a k i n g  i n  t h i s  proceeding. 

It i s  o u r  judgment t h a t t h e  l a t e r  opinion of t h e  Court of C l a i m s  

cons ide r ing  t h e s e  same f a c t s  i n  t h e  l i g h t  of t h e  Ind ian  C l a i m s  Commission 
- 

Act d i r e c t s  u s  t o  a d i f f e r e n t  conclusion.  I n  Creek Nation v. United 

- S t a t e s ,  168 C. C l s .  483, t h e  Court of C l a i m s  d i s c u s s e s  t h e  d u t y  of t h i s  
3 
C 

B 
-= Commission t o  re-examine t h e  e f f e c t  of t h e  1889 Agreement: 

1 I I n  t h i s  ca se ,  t h e  Creeks have no t  had t h e i r  day i n  
c o u r t  on t h e  ques t ion  of i n t e n t i o n  w i t h  regard  t o  
t h e  1,198.99 acres of land  i n  d i spu te .  A l l  t h i s  
c o u r t  decided i n  t h e  p r i o r  case, 93 Ct. C 1 .  561, w a s  
t h e  i n t e n t i o n  of t h e  p a r t i e s  as evidenced by t h e  
s p e c i f i c  language of t h e  agreement. The c o u r t  d i d  
n o t  dec ide  t h e  s u b j e c t i v e  i n t e n t i o n  of  t h e  Ind ians  
and t h e  Government i n  l i g h t  of t h e  e r r o r  i n  t h e  su r -  
vey. S ince  t h e  cou r t  could no t  r e v i s e  t h e  agreement 
t o  r e f l e c t  t h e  i n t e n t i o n  of t h e  p a r t i e s ,  t h e  c o u r t  
w a s  compelled t o  g ive  e f f e c t  t o  t h e  Government's 
l e g a l  de fense  based upon t h e  r e l e a s e  conta ined  i n  
t h e  agreement. Any o the r  cons t ruc t ion  of t h e  agree-  
ment would have run a f o u l  of t h e  terms of t h e  agree-  
ment and t h e  Supreme Court cases  c i t e d  supra .  The 
Court  d i d  f i n d  t h a t  'For t h e s e  1,198.99 a c r e s  t h e  
p l a i n t i f f  has  n o t  been compensated,' 93 C t .  C 1 .  a t  
568; t h a t  t he  survey included '1,198.99 a c r e s  more 
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than  t h e  defendant  has pa id  f o r , '  i d .  a t  569; and 
t h a t  ' i t  i s  t r u e  t h a t  t h e  p a r t i e s  i n  execu t ing  t h i s  
t r e a t y  ac ted  under a  mutual misapprehension of f a c t  
a s  t o  t h e  proper  l o c a t i o n  of t h e  e a s t e r n  boundary of 
t h e  t r a c t ,  but  no t  a s  t o  t h e h n d s  a c t u a l l y  occupied 
by t h e  Creeks , '  i d .  a t  571. 

Our dec i s ion  t o  r e t u r n  t h e  case  t o  t h e  Commission f o r  
a hear ing  on t h e  m e r i t s  i s  b u t t r e s s e d  by a  d e c i s i o n  of 
t h e  Commission i n  which i t  considered t h e  1889 Agree- 
ment, sup ra ,  and he ld  t h a t  t h e  s u b j e c t i v e  i n t e n t i o n  of 
t h e  Ind ians  was con t r a ry  t o  t h e  express  wording of t h e  
r e l e a s e .  The Creek Nation v .  United S t a t e s ,  2  Ind. C l s .  
Comm. 66 .(1952).  There t h e  Commission s p e c i f i c a l l y  
found t h a t  t h e  cons ide ra t ion  r e c i t e d  i n  t h e  1889 agree-  
ment went only t o  t hose  l a n d s  i n  t h e  Ind ian  T e r r i t o r y  
c o n d i t i o n a l l y  ceded t o  t h e  United S t a t e s  under t h e  t r e a t y  
of  1866, sup ra ,  and t h a t  'no p a r t  of t h e  above cons idera-  
t i o n  was pa id  o r  intended t o  be pa id  f o r  t h e  g e n e r a l  re- 
l e a s e  s e t  f o r t h  i n  paragraph I of s a i d  Agreement of  
1889 * * *.' 2 Ind. C l s .  Comm. a t  97. W e  are unab le  t o  
ag ree  t h a t  t h e  r u l i n g  ' r e l a t i v e  t o  t h e  i n t e n t  of  t h e  
p a r t i e s  t o  t h e  1889 agreement w a s  n o t  neces sa ry  t o  t h e  
d e c i s i o n  i n  t h a t  ca se  and, t h e r e f o r e ,  n o t  c o n t r o l l i n g  
here . '  12  Ind. C l s .  Comm. 54, 83 (1963). I n  t h e  absence  
of t h e  f i n d i n g  made i n  t h e  1952 case ,  i t  i s  d i f f i c u l t  t o  
s e e  how t h e  Commission could have reached i t s  d e c i s i o n  
f o r  t h e  Ind ians  (2 Ind. C l s .  Comm. 66) .  Nor d i d  t h i s  
c o u r t ' s  d e c i s i o n  r epor t ed  i n  93 C t .  C 1 .  561 o p e r a t e  t o  
i n v a l i d a t e  t h e  r u l i n g  made subsequent ly by t h e  Commission 
under t h e  provis ionscf  t h e  Indian  C l a i m s  Commission Act ,  
f o r  t h e  very reason  t h a t  w e  f i n d  our  1941 d e c i s i o n  i n  
t h i s  ca se  is  n o t  c o n t r o l l i n g  today." 

On remand, t h e  Commission has made a de t e rmina t ion  of t h e  s u b j e c t i v e  

. i n t e n t i o n  of t h e  p a r t i e s  a t  t h e  t i m e  of t h e  1889 Agreement, and we have 

found t h a t  t h e  cons ide ra t ion  pa id  t h e  Creek Nation by t h e  Uni ted  S t a t e s  

f o r  t h a t  c e s s i o n  r e l a t e d  only t o  t h e  o t h e r  l ands  c o n d i t i o n a l l y  ceded 

under  t h e  Creek Treaty of June 14 ,  1866, Creek Nation v .  Uni ted  S t a t e s ,  

\ 
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18 Ind. C1. Comm. 434. "~othin~ was paid for the release or for the 

1198.99 acres included by mistake in the Seminole tract surveyed by Hack- 

busch. Neither party actually intended to include the 1198.99 acres in 

the 1889 Agreement because neither party was aware at that time of the 

Hackbusch error." 18 Ind. C1. Comm. 434, at 458. Our reading of the 

subjective intention of the parties is that the 1198.99 acres erroneously 

included in the 175,000 acres was not conceived to be ceded by the 1889 

Agreement and we must so revise that instrument. Hence that Agreement 

provides no key to a determination of the actual date of taking. 

Defendant's motion is denied, and as previously ordered the case will 

proceed to a determination of the date or dates of taking of the 1198.99 

--. acres, the value thereof at the time, and whether petitioner is entitled > 
7 

---* to interest from the date of taking. 

We Concur: 

F=Z%=~->--L 
/~ohn T. Vance. Chairman 




