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OPINION OF THE COMMISSION -- 
Commissioner Watkins delivered the opinion of the Commission. 

This case is back before the Commission on remand from the Court 

of Claims. The case was originally heard before the Court of Claims 

under the provisions of the original jurisdictional Act of May 24, 1924 

and relief was denied. Petitioner then brought the same claim before 

this Commission under the Indian Claims Commission Act. Defendant made 

a motion for summary judgment based on the ground that the claim was 

res judicata. This motion was granted by the Commission February 23, - 
1963. Petitioner appealed to the Court of Claims and said Court reversed 

the decision of the Commission in its opinion dated December 11, 1964, 

and remanded it to the Codssion, ordering the claim to be heard on its 
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mer i t s  under the provis ions  of t h e  Indian  Claims Commission Act. I n  

accordance with these i n s t r u c t i o n s  from the Court of Claims, a f u r t h e r  

hearing was he ld  before the Commission on September 27,  1965,  wherein 

documentary evidence r e l a t i n g  t o  the  l i a b i l i t y  of the  United S t a t e s  f o r  

s a i d  c la im was presented.  

The e s s e n t i a l  f a c t s  i n  t h e  case  a r e  no t  i n  controversy.  They a r e  

b r i e f l y  a s  follows : 

During t h e  course of i t s  dea l ings  wi th  the  C r ~ e k  Nation, t h e  United 

S t a t e s  made a t r e a t y  wi th  s a i d  na t ion  February 14, 1833. Under t h i s  

t r e a t y  t h e  Creek Nation rece ived  from t h e  United S t a t e s  c e r t a i n  lands  

i n  f e e  simple, inc luding  the  lands involved i n  t h i s  s u i t .  These lands ,  

l oca t ed  i n  what w a s  then  c a l l e d  '!Indian Te r r i t o ry , "  a r e  now s i t u a t e d  

i n  t h e  p re sen t  S t a t e  of Oklahoma. Subsequently, on June 14, 1866, t h e  

Creek Nation ceded t h e  ' b e s t  h a l f "  of t h e s e  lands t o  t h e  United S t a t e s ,  

11 . . . t o  be s o l d  t o  and used a s  homes f o r  such o t h e r  c i v i l i z e d  Ind ians  

a s  t h e  United S t a t e s  may choose t o  s e t t l e  thereon." (14 S t a t .  785) 

The Creek Nation rece ived  t h i r t y  cen t s  per  a c r e  f o r  t h i s  c o n d i t i o n a l  

cess ion .  The l i n e  d iv id ing  t h e  lands of t he  Creek Nation i n t o  two equa l  

p a r t s  as provided i n  the  t r e a t y  of ~ u n e  14, 1866, w a s  surveyed and e s t ab -  

l i s h e d  by F rede r i ck  W. Bardwell i n  1871 and approved by the  S e c r e t a r y  

of t h e  I n t e r i o r  February 5, 1872. 

I n  t h e  meantime, by the  t r e a t y  of March 21, 1866, t h e  Seminole 

Nation purchased from the  United S t a t e s  a t r a c t  of l and  w i t h i n  t h i s  a r e a  

ceded by t h e  Creek Nation t o  t he  United S ta t e s .  Tine west  boundary of  

t h i s  Seminole t r a c t  was t o  begin w i t h  the  Creek d iv id ing  l i n e  on t h e  e a s t  

and cont inue  west ,  between t h e  North and South Canadian Rivers  f o r  a 
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s u f f i c i e n t  d i s tance  t o  make 200,000 acres  by running a l i n e  due n o r t h  

and south between these  two r i v e r s .  However, during the  f a l l  of 1866 

before  t he  Bardwell line was surveyed and e s t ab l i shed ,  the  Seminoles 

had moved t o  what was then bel ieved t o  be t h e i r  new 200,000-acre t r a c t  

purchased under the  Seminole t r e a t y  of March 21, 1866. But when t h e  - 

Bardwell l i n e  was l a t e r  e s t ab l i shed ,  i t  was discovered t h a t  many of  t he  

Seminoles were occupying a l a rge  a rea  of land,  then e s t ima ted  t o  be 

175,000 ac re s ,  e a s t  of the Bardwell l i n e ,  which land was r e se rved  and 

owned by t h e  Creek Nation. By the  time t h i s  was discovered t h e  Seminoles 

had made s u b s t a n t i a l  improvements on these  lands. 

A f t e r  some negot ia t ions  the  Creek Nation agreed t o  cede t o  t h e  

United S t a t e s  an a d d i t i o n a l  175,000 acres  of Creek domain on which t h e  

Seminoles had s e t t l e d ,  f o r  the  sum of $175,000 o r  $1.00 per  ac re .  This  

land was so  ceded under t he  agreement of February 14, 1881, and t h e  

amount of $175,000 was t h e r e a f t e r  appropr ia ted  and pa id  t o  t h e  Creek 

Nation f o r  these  lands. 

I n  1888 Henry C. F. Hackbusch, United S t a t e s  Surveyor, was employed 

t o  survey  t h i s  175,000-acre t r a c t  ceded under the  agreement of  February 

14, 1881. He was in s t ruc t ed  t o  r e t r a c e  the  Bardwell l i n e  from t h e  p o i n t  

of beginning on the  Canadian River t o  i t s  i n t e r s e c t i o n  wi th  the  North 

Fork t h e r e o f ,  t o  meander both r i v e r s ,  and t o  e s t a b l i s h  the  e a s t e r n  

boundary of s a i d  t r a c t  a t  such place so a s  t o  inc lude  175,000 a c r e s .  

A f t e r  Hackbusch completed h i s  survey i t  was approved by the  Commissioner 

of t h e  General Land Office on December 22, 1888. 
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As we have previously s t a t e d , . t h e  Creek Kation ceded t h e  western 

ha l f  of t h e i r  lands, including tke s u b j e c t  l ands ,  t c ~  the United S t a t e s  

under t he  t r e a t y  of Ju3e 14, I866 f o r  t h i r t y  c e n t s  an ac re .  However, 

t h i s  c e s s i o n  l imi t ed  the use which the  United S t a t e s  could make of t hese  

lands,  namely, ". . . t o  be so ld  t o  and used a s  homes f o r  such o t h e r  

c i v i l i z e d  Indians  a s  the  United S t a t e s  may choose t o  s e t t l e  thereon  . . . 11 

The time a r r i v e d  when the Cnited S t a t e s  wanted t o  d ispose  of t h e s e  lands 

f r e e  from any l i n i t a t i o n  a s  t o  t h e i r  use.  Consequently, on January 19, 

1889, d e l e g a t e s  of the Creek Nation and the  Sec re t a ry  of t he  I n t e r i o r  

en t e red  i n t o  a n  agreement whereby t h e  United S t a t e s  rece ived  " f u l l  and 

complete t i t l e "  t o  these  lands i n  r e t u r n  f o r  a payment of $2,280,857.10. 

I n  a d d i t i o n  t o  gran t ing  the  United S t a t e s  ". . . f u l l  and complete 

t i t l e  t o  t h e  e n t i r e  western h a l f  of t he  domain of t he  s a i d  Muscogee (o r  

Creek) Nat ion l y i n g  west of the  d i v i s i o n  l i n e  surveyed and e s t a b l i s h e d  

under t h e  s a i d  t r e a t y  of eighteen hundred and s i x t y  s i x  . . . ' I ,  t h e  

Creek Nation,  under t h i s  same 1889 agreement, r e l ea sed  t o  t h e  United 

S t a t e s  ". . . a l l  and every claim, e s t a t e ,  r i g h t ,  o r  i n t e r e s t  of any and 

every  d e s c r i p t i o n  i n  o r  t o  any and a l l  l and  and t e r r i t o r y  whatever,  ex- 

c e p t  s o  much of t he  s a i d  former domain of t he  s a i d  Muscogee (or  Creek) 

Nat ion a s  l i e s  e a s t  of the s a i d  l i n e  of d i v i s i o n ,  surveyed and e s t a b l i s h e d  

a s  a f o r e s a i d ,  and i s  now held and occupied a s  t he  home of s a i d  na t ion ."  

A t  t h e  t ime t h i s  1889 agreement was executed, both p a r t i e s  labored  

under t h e  misapprehension t h a t  the 175,000-acre Seminole t r a c t  a s  surveyed 

by Hackbusch i n  1888 contained only the  175,000 acres  ceded by the  Creek 
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Nation t o  the  United S t a t e s  under t h e  1881 agreement. Subsequent even t s  

d i sc losed  a mutual mistake of  f a c t  on t h i s  mat te r .  

An agreement between the Seminole Nation and the  United S t a t e s ,  

r a t i f i e d  by Act of ~ u l y  1, 1898 (30 S t a t .  567), provided t h a t  t he  

United S t a t e s  d iv ide  and a l l o t  t he  lands of the  Seminole Nation e q u a l l y  

among t h e  members thereof ,  and f o r  t h e  d i sposa l  of some of s a i d  l ands  

f o r  o t h e r  purposes s p e c i f i e d  i n  t h e  agreement. Pursuant t o  t h i s  agree-  

ment, t he  United S t a t e s  Geological Survey sec t ion ized  t h e  Seminole domain 

i n  1897 and 1898. As a r e s u l t  o f  t hese  surveys i t  became ev iden t  t h a t  

e r r o r s  had been made i n  e s t a b l i s h i n g  the  boundaries of  t h e  Seminole 

domain. An examination i n  1900 by t h e  General Land Of f i ce  of t h e  r eco rds  

of  t hese  same surveys d isc losed  t h a t  t he  e a s t e r n  d i v i s i o n a l  l i n e  of  s a i d  

175,000-acre t r a c t  e s t ab l i shed  by Hackbusch i n  1888 w a s  i n  e r r o r ,  and  

i t  w a s  es t imated  t h a t  s eve ra l  hundred ac re s  had been excluded from t h e  

Creek n a t i o n a l  domain and erroneously included i n  t he  Seminole domain. 

Even though t h e  United S t a t e s  had knowledge t h a t  t h e r e  were e r r o r s  

i n  t h e  surveys of the  Seminole domain, the United S t a t e s ,  through i t s  

a d m i n i s t r a t i v e  o f f i c e r s ,  a l l o t t e d  and patented lands a long  t h e  e a s t e r n  

boundary of  the  175,000 a c r e  t r a c t  t o  Seminole Indians,  pe rmi t t ed  a 

p o r t i o n  of s a i d  lands t o  be so ld  by the  Seminole townsi te  commission i n  

1900, and r e t a i n e d  a por t ion  of s a i d  lands wi th in  the  Emahaka Mission 

School t r a c t  f o r  school purposes under s a i d  Seminole Agreement, and l a t e r  

s o l d  t h e  same i n  1920 a t  publ ic  auct ion.  However, i t  was n o t  u n t i l  1930 

t h a t  t h e  General Land Office,  a t  t h e  reques t  of counsel f o r  p e t i t i o n e r ,  
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reviewed the survey of t5e Semicole dom.in and definitely determined the 

errors in the surveys.  T h e  Gsxersl Lend Office surveyors made a further 

exmination on the ground in 1941 and discovered that the field note 

record of the Bardwell survey dFd not conform to the xxzrkers of said 

survey found on the ground as located and traced by Hackbusch in 1888, 

and that the Sackbusch survey sf the ezstern boundary of the 175,000- 

acre Seminole Tract ectualfy included 176,198.99 acres, or 1,198.99 

acres of Creek land which bad not been ceded by the Creek Nation under 

the agreement of February 14, 1881. Petitioner now claims compensation 

from the United States for these 1,198.99 acres of land under Section 2 

Clause (3) or (5) of the Indian Claims Commission Act. 

Petitioner claims that these 1,198.99 acres of land were taken from 

the Creek Nation by the UnLted States as a result of the erroneous survey 

by United States Surveyor 5ackbusch in 1888 and the United States-Seminole 

Agreement of July 1, 1898, whereby these lands were included by mistake 

in the Seninole domain and later patented and sold to others by the 

administrative officers of the defendant. Petitioner also alleges that 

the Creek Nation has never received compensation for these lands. 

Defendant agrees that the Hackbusch survey was erroneous in includ- 

ing this additional 1,198.99 acres of land within the Seminole domain in 

what should have been only a 175,000-acre tract under the United States- 

Creek Nation Agree~ent of February 14, 1881. However, defendant con- 

tends that the Creek Nation has been compensated for these 1,198.99 acres 

under the United States-Creek Nation Agreement of January 19, 1889. As 
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p a r t  of t h i s  conten t ion  defendant a l l e g e s  t h a t  under t he  1889 agreement 

i t  was the  i n t e n t i o n  of the Creek Nation t o  convey the e n t i r e  t r a c t  

a s  surveyed by Hackbusch even though i t  contained s l i g h t l y  more than  

the  175,000 ac re s  ceded under the  1881 agreeinent. As evidence of t h i s  

i n t e n t i o n  defendant quotes from the  1889 agreeroent t h a t  t h e  Creek Nation 

11 ... abso lu t e ly  cedes and g ran t s  t o  t h e  k i t e d  S t a t e s ,  wi thout  

r e se rva t ion  o r  condi t ion ,  f u l l  and complete t i t l e  t o  t he  en- 
t i r e  western h a l f  of the domain of t he  s a i d  Muscogee ( o r  Creek) 
Nation ly ing  west of the  d i v i s i o n  l i n e  surveyed and e s t a b l i s h e d  
under t he  s a i d  t r e a t y  of e ighteen  hundred and s i x t y - s i x ,  and 
a l s o  g r a n t s  and r e l eases  t o  t h e  United S t a t e s  a l l  and every 
claim,  e s t a t e ,  r i g h t ,  o r  i n t e r e s t  of any and whatever descr ip-  
t i o n  i n  o r  t o  any and a l l  land and t e r r i t o r y  whatever, except  
s o  much of the  s a i d  former domain of s a i d  Muscogee (or  Creek) 
Nation as l i e s  e a s t  of the  s a i d  l i n e  of d iv i s ion ,  surveyed 

. De5endant argues t h a t  t he  above language ind ica t e s  t h a t  ' I .  . . i t  was t h e  

a r e a  occupied by the  Seminoles t h a t  was t o  be conveyed by t h e  Creeks 

r a t h e r  than  a s p e c i f i c  acreage." (Def. Br i e f ,  p. 11) The l o g i c a l  

r e s u l t  o f  t h i s  approach i s  t h a t  t he  Creek Nation ceded and was compen- 

s a t e d  f o r  t h e  1,198.99 acres  under the  1889 Agreement. 

We cannot accept  t h i s  argunent f o r  the  following reasons,  When the  

1889 agreement was made ne i the r  pa r ty  knew t h a t  there  had been a mis take  

i n  Hackbusch's survey of the 175,000-acre S e d n o l e  t r a c t .  It w a s  assumed 

by bo th  p a r t i e s  t o  the  agreement t h a t  the Heckbusch l i n e  was c o r r e c t  and 

t h a t  'both t h e  Creeks and Sercinoles were occupying lands which were r i g h t -  

f u l l y  t h e i r s .  As evidecce of t h i s ,  the 1889 agreement made no s p e c i f i c  

p r o v i s i o n  i n  the  c o n s i ~ e r a t i o n  received by the  Creek Nation f o r  a p o s s i b l e  

e r r o r  i n  t he  survey. The 1889 agreement d i d  include a genera l  r e l e a s e  
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by the Creek Nation. However, none of the $2,280,857.10 consideration 

received by the Creeks under this agreement was actually paid for the 

release itself. The total amount of the consideration was in payment 

for an adjustment in the price of lands previously ceded by the Creek 

Nation to the United States. Part of the consideration under the 1889 

agreement, totaling $957,787.64, was paid as an adjustment of $0.75 per 

acre for 1,277,050.19 acres, and the rest of the consideration totaling 

$1,323,069.46 was paid as an adjustment of $0.95 per acre for 1,392,704.70 

acres. Nothing was paid for the release or:for the 1,198.99 acres in- 

cluded by mistake in the Seminole tract surveyed by Hackbusch. Neither 

party actually intended to include the 1,198.99 acres in the 1889 agree- 

ment because neither party was aware at that time of the Hackbusch error. 

Had the error been known, an adjustment for it would doubtless have been 

made. Such an adjustment was made under the July 7, 1884 agreement when 

the erroneous Bardwell survey included an excess area of 151,870.48 acres 

west of the Creek dividing line provided for in the 1866 Treaty. (See 

Findings 8 and 10 herein.) It is therefore clear, as the Court of Claims 

found when this case was before it in 1941, that "For these 1,198.99 

acres the plaintiff has not been compensated,,~ 93 Ct. Cls. 568. 

In the past, Congress, by agreement and appropriate legislation, 

has provided a remedy for erroneous surveys as shown in Finding No. 8 

herein. We believe that one of the purposes of the "mutual or unilateral 

mistake" provision of Sec. 2 Clause (3) of the Indian Claims Commission 

Act was to provide a remedy for just such a situation as we have here. 



18  Ind. C 1 ,  Comm. 434 

W e  have he ld ,  t he re fo re ,  t h s t  defendant  must compensate p e t i t i o n e r  f o r  

the  1,198.99 ac re s  of land a s  claimed he re in  based on Sec t ion  2 Clause 

( 3 )  of the  Act, s a i d  land t o  be valued a s  of the da te  i t  was taken 

from p e t i t i o n e r  by the UniCed S t a t e s .  

Since i t  was not  c l e a r  from the  proposed f ind ings ,  b r i e f s  o r  

tes t imony of t he  p a r t i e s  the s p e c i f i c  da t e  o r  da tes  a l l e g e d  t o  be t h e  

d a t e  of t ak ing  f o r  va lua t ion  purposes,  o r  whether p e t i t i o n e r  i s  a t  t h i s  

d a t e  s t i l l  c la iming j u s t  compensation, inc luding  i n t e r e s t  from defendant,  

f o r  t h e  t a k i n g  of t hese  lands,  t hese  quest ions a r e  l e f t  f o r  a f u t u r e  

hea r ing  be fo re  t he  Commission o r  s t i p u l a t i o n  by the p a r t i e s .  An o r d e r  

w i l l  be  en t e red  accordingly.  

/ s /  Arthur V. Watkins 
C o d s s i o n e r  

W e  concur: 

/ s /  Wm. M. Holt  
C o m i  s s i o n e r  

/s/  T, Harold S c o t t  
Commissioner 




