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THE SEMINOLE NATION, , 

Pla$.ntiff, ) 

V. Docket No. 247 
) 

THE UNIT$Q STATES, ) 
1 

Defendant. ) 

I' 

Decided: June 30, 1967 

Appearances: 

Roy St .  Lewis, with whom was 
Paul I$. Niebell,  Counsel, f o r  
P l s i n t i f  f  

Maurice H. Gooperman ( r e t i r e d )  
and Milton E. Bander, w$.th whom 
was M r .  Ass i s t an t  Attorney General 
Edwin L. Weisl, Jr., Counsel f o r  
Defendant 

Tbig case i s  presented f o r  decis ion upon the  defendant 's  motion 

f o r  summary judgment, wherein the defendant a l l e g e s :  

l..,The p l a i n t i f f  f a i l s  t o  s t a t e  f a c t s  s u f f i c i e n t  t o  con- 

s t f , tu te  a cayse of ac t ion;  

2, The p l a i n t i f f  f a i l s  t o  s t a t e  any c1a;tm upon which r e l i e f  

can be granted; 

3 ,  The i s sues  s e t  f o r t h  a r e  reg jud ica ta  o r  foreclosed by 

t h e  prgnciples of c o l l a t e r a l  es toppel ;  and I 

4. The claims, i f  any e x i s t ,  l i e , a g a i n s t  the  r a i l r o a d  
I 

companies, not agains t  the defendapt. 
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The p l a i n t i f f  addressed i t s  r e b u t t a l  c h i e f l y  toward the  defense  of r e s  

j ud ica t a ,  touching only b r i e f l y  upon the  f a c t s  a l l e g e d  i n  t h e  i n s t a n t  

s u i t .  

The defenses of r e s  jud ica ta  and c o l l a t e r a l  e s toppe l  a r e  premised 

upon p r i o r  l i t i g a t i o n  i n  the Court of Claims: Seminole Nation v. 

United S t a t e s ,  75 C. Cls. 873 (1932), and Seminole Nation v.  United 

S t a t e s ,  97 C. CIS. 723 (1942), a f f  'd. 318 U.S. 629 (1943), reh.  den. 

319 U. S. 780 (1943). The e a r l i e r  case  sought ,  unsuccessfu l ly ,  t o  

impose l i a b i l i t y  upon the  United S t a t e s  f o r  f a i l u r e  t o  c o l l e c t  r e n t a l s  

o r  t o  t ake  f o r f e i t u r e s  of land which, a f t e r  being granted  f o r  r a i l r o a d  

r i g h t s  of way, w a s  abandoned f o r  r a i l r o a d  purposes.  The later c a s e  

sought ,  a l s o  unsuccessfvl ly ,  t o  impose l i a b i l i t y  upon t h e  United S t a t e s  

f o r  f a i l u r e  t o  ensure t h a t  the  Seminoles' q u i e t  possession,  guaranteed  

by t r e a t y ,  included qu ie t  possession v i s - a -v i s  r a i l r o a d  ope ra t ions .  

I n  each in s t ance ,  the s u i t  f a i l e d  because the  remedy sought  w a s  n o t  

a v a i l a b l e  under the  l imi ted  s t a t u t o r y  a u t h o r i t y  con fe r r ing  j u r i s d i c t i o n  

i n  t h e  Court o f  C l a i m s .  

Taking the  f i r s t  and second grounds f o r  s u s t a i n i n g  a motion f o r  

summary judgment, the Commission must view the  f a c t s  a l l e g e d  by t h e  

p l a i n t i f f  i n  the l i g h t  most favorable  t o  t he  p l a i n t i f f .  Osage Nation v. 

United S t a t e s ,  16 Ind. C1.  Com. 190 (1965). Viewing t h e  a l l e g a t i o n s  

from t h i s  vantage point ,  i t  i s  arguable t h a t  r a i l r o a d  companies 

i n f l u e n c e d  the  defendant t o  secure g ran t s  f o r  r a i l r o a d  r i g h t s  of  way 

i n  excess  of  the needs of the  r a i l r o a d s .  It i s  a l s o  a rguable  t h a t  t he  
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r a i l r o a d s  and the defendant  intended t h a t  such excess g r a n t s  be used 

more p r o f i t a b l y  than the  p l a i n t i f f  would have used them. The c la im 

which the  p l a i n t i f f  would invoke i s  the r e l i e f  of r e v i s i o n  of  those 

por t ions  of  t r e a t i e s  which culminated i n  the g ran t s  of t he  r i g h t s  of 

way. The p l a i n t i f f  would a l s o  have the defendant account f o r  r e n t s  

and p r o f i t s  which, it i s  a l l eged ,  the defendant should have exac ted  

from t h e  va r ious  r a i l r o a d s .  These a r e  claims c l e a r l y  comprehended by 

the  f i f t h  c l ause  of  Sec t ion  2 of t he  Indian  Claims Commission Act of 

1946 (25 U.S.C. 70a) and i f  t he  a l l e g a t i o n s  a r e  sus t a ined ,  r e l i e f  can 

indeed be granted.  

The defenses of r e s  j u d i c a t a  and c o l l a t e r a l  es topped must be con- 

s i d e r e d  s e p a r a t e l y .  Appl ica t ion  of the  doc t r ine  of r e s  j u d i c a t a  r e q u i r e s  

u n i t y  o f  p a r t i e s ,  f a c t s ,  and causes of a c t i o n  and, as t h i s  Commission 

has o f t e n  had occasion t o  s t a t e ,  the  causes of a c t i o n  a v a i l a b l e  under t he  

Indian  Claims Comiss ion  Act of 1946 were not  a v a i l a b l e  i n  any forum 

p r i o r  t o  passage of t h e  Act. Creek Nation v .  United S t a t e s ,  17 Ind. C1.  

Com. 700 (1967). It follows t h a t  the doc t r ine  of r e s  j u d i c a t a  i s  n o t  

a v a i l a b l e  t o  t h e  defendant i n  t he  s u i t  a t  bar .  

C o l l a t e r a l  e s toppe l  i s  the  theory t h a t  f a c t s  once l i t i g a t e d  s h a l l  

no t  be r e l i t i g a t e d ,  ~ r o v i d e d  only t h a t  the f a c t s  so  l i t i g a t e d  and d e t e r -  

mined were e s s e n t i a l  t o  the  p r i o r  judgment. Seminole Nation v. United 

S t a t e s ,  1 0  Ind. c1. Corn. 450 (1962). It cannot be determined whether 

c o l l a t e r a l  e s toppe l  should be appl ied  t o  any p a r t i c u l a r  a l l e g a t i o n  u n t i l ,  

a f t e r  t r i a l  and b r i e f i n g ,  t h a t  a l l e g a t i o n  becomes a  f a c t .  A t  t h a t  p o i n t ,  
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c o l l a t e r a l  es toppel  could conceivably be a v a i l a b l e  t o  e i t h e r  p a r t y ,  

depending upon t h e i r  respec t ive  ~ o s i t i o n s  a t  t h a t  p o i n t .  To urge 

c o l l a t e r a l  es toppel  now i s  premature. 

There remains :he content ion t h a t  the  lai in tiff has  chosen t h e  

wrong defendant;  t h a t  if there  be a claim, i t  l i e s  a g a i n s t  t he  r a i l -  

road companies and not  t h e  defendant. The Comnission can  ag ree  t h a t  

i f  the r a i l r o a d  companies s t i l l  ex i s t ed ,  they might bea r  some onus f o r  

t h e i r  p a r t i c i p a t i o n  i n  the  j o i n t  t o r t  o f ,  f o r  i n s t ance ,  t r e s p a s s  on 

Seminole lands (Tr. 63).  But one who jo ins  i n  committing a t o r t  can- 

n o t  escape l i a b i l i t y  by showing t h a t  another  i s  a l s o  l i z b l e .  L i t t l e  

v .  Hackett ,  116 U. S. 366 (1866). The r u l e  i s  t h a t  j o i n t  t o r t f e a s o r s  

a r e  j o i n t l y  and s e v e r a l l y  l i a b l e  (Lovejoy, e t  a l .  v. Murray, 3 W 8 1 1 .  

1 (1866)) and the  aggrieved pa r ty  has the  op t ion  of choosing whether 

those j o i n t  t o r t f e a s o r s  s h a l l  be t r e a t e d  a s  j o i n t  o r  s e v e r a l .  United 

S t a t e s  v. P l a t t ,  e t  a l . ,  157 U.S. 113 (1895). The s u i t  a t  ba r  p r e s e n t s  

a j o i n t  t o r t f e a s o r  aspec t  i n  t h a t  i t  i s  a l l eged  t h a t  t h e  defendant  ac -  

quiesced i n  o r  a ided the  r a i l r o a d s '  a c q u i s i t i o n  of Seminole land wrong- 

f u l l y  and i t  i s  immaterial  whether the  defendant ' s  c u l p a b i l i t y  was 

pass ive  o r  malevolent.  Creek Nation v. United S t a t e s ,  17 Ind. C 1 .  Corn. 

700 (1967). Here, the  Seminole Nation has obviously e l e c t e d  t o  t r e a t  

t he  United S t a t e s  s eve ra l ly  and t h a t  choice i s  no i n h i b i t i o n  t o  main- 

tenance of t he  s u i t  a t  bar .  
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I n  view of the  foregoing d i scuss ion ,  i t  i s  apparent  t h a t  t he  

defendant ' s  motion f o r  summary judgment must be, and i t  i s  hereby, 

denied.  

So ordered. 

. . 
/s/  Arthur  V. Watkins 

Arthur  V. Watkins 
Cormnissioner 

/S / Wm. M. Holt  
Wm. M. Holt  
Conmiss i o n e r  

IS / T. Harold S c o t t  
T. Harold S c o t t  
Commissioner 




