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BEFORE THE I N D I A N  CLAIMS COMMISSION 

THE SPOKANE TRIBE OF INDIANS 
eding on i t s  own behalf  and on 
behalf of THE UPPER, MIDDLE AND 
LOWER BANDS OF SPOKANE INDIANS 
o r  THE UPPER SPOKANE, MIDDLE SPOKANE, 
or  LOWER SPOKANE BAND OF INDIANS, o r  
any one or  two of them a l t e r n a t i v e l y ,  

P e t i t i o n e r ,  

THE UNITED STATES OF AMERICA, 

Defendant. 

1 
1 
) 
) 
1 
1 
1 
1 
1 
) 
) Docket Nos. 331 and 331'-A 
) 

FINDINGS OF FACT ON AWARD 
OF ATTORNEY FEE 

On Apr i l  27, 1967, t he  a t t o r n e y s  f o r  t h e  Spokane Tr ibe  of Ind ians ,  

p e t i t i o n e r  i n  Docket Nos. 331 and 331-A, f i l e d  a  p e t i t i o n  f o r  award of 

an a t to rney  f e e ,  t oge the r  with a  s ta tement  i n  suppor t  of t he  p e t i t i o n .  

The response of defendant ,  dated May 11, 1967, w i th  a t t ached  l e t t e r  and 

memorandum from t h e  Of f i ce  of the  S o l i c i t o r  of t he  Department of t he  

I n t e r i o r ,  has  been f i l e d  with t h e  Commission. A hear ing  on t h e  a p p l i c a t i o n  

was he ld  be fo re  t h e  Commission on May 11, 1967, having considered the  

e n t i r e  r eco rd  i n  t h e  case ,  inc luding  the  c o n t r a c t  of employment of the  

a t t o r n e y s ,  t h e  Commission makes t h e  fol lowing f i n d i n g s  of f a c t :  

1. The f i n a l  judgment i n  t he  sub jec t  c a s e s  i n  favor  of t h e  Spokane 

Tr ibe  of Ind ians  ( h e r e a f t e r  the  "Spokane Tribe") was en te red  on February 

21, 1967, i n  t h e  amount of $6,700,000. The i t e m  t o  s a t i s f y  the  judgment 

is  inc luded  i n  a  supplemental appropr ia t ion  a c t  which is  l i k e l y  t o  be 

approved by Congress and signed by the  Pres ident  t h i s  month. The 
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judgment w i l l  then be held i n  the  United S t a t e s  Treasury f o r  t h e  b e n e f i t  

of the  Spokane Tr ibe .  

2 .  The con t r ac t  between t h e  Spokane Tr ibe  and Ernes t  L. Wilkinson, 

a  pa r tne r  i n  Wilkinson, Cragun & Barker, r e s u l t e d  from n e g o t i a t i o n s  

commencing i n  1949. I t s  f i n a l  execut ion was delayed because of some 

r e s t r i c t i v e  con t r ac t  p o l i c i e s  then being advocated by t h e  Commissioner 

of Ind ian  A f f a i r s ,  and a l s o  by t h e  neces s i ty  f o r  the  a t t o r n e y s  t o  

i n v e s t i g a t e  p o t e n t i a l  Spokane t r i b a l  c laims,  but i t  was c o n d i t i o n a l l y  

approved by the  Commissioner of Indian  Af fa i r s  on Apri l  13, 1951. 

Minor condi t ions  were imposed by t h e  Commissioner of Indian  A f f a i r s ,  

and they  were accepted by t h e  t r i b e  and t h e  cont rac t  a t t o rney .  It 

provided f o r  a  term of t e n  yea r s  with a  provis ion  f o r  ex t ens ion  f o r  

11 a d d i t i o n a l  per iods  of two years  each a t  t h e  reques t  of t h e  a t torneys . -  

It h a s  been extended by the  appropr ia te  o f f i c i a l s  of t h e  Department 

of t h e  I n t e r i o r  a t  r egu la r  i n t e r v a l s  and is now i n  f u l l  f o r c e  and e f f e c t .  

3 .  As  t o  compensation, i t  provides (paragraph 4, page 2) :  

11 ... The Attorney s h a l l  r ece ive  such compensation a s  t h e  
Commissioner of Indian Af fa i r s  may f i n d  equi tab ly  t o  be  
due, i f  t he  mat te r  be s e t t l e d  without submission t o  a  
c o u r t  o r  t r i b u n a l ,  or i n  t h e  event  i t  i s  submitted t o  a  
cou r t  of t r i b u n a l ,  then such sum as  t h e  cour t  o r  t r i b u n a l  
f i n d s  t o  be adequate compensation i n  accordance wi th  
s t anda rds  obtaining f o r  prosecut ing s i m i l a r  cont igent  
c la ims  i n  cour t s  of law, considering t h e  contingent n a t u r e  
of t h e  agreement, s e rv i ces  rendered and r e s u l t s  ob ta ined ,  
b u t  i n  no event s h a l l  t he  aggregate f e e  exceed t e n  per  
centum .... 11 

11 An assignment of the  cont rac t  from Ernest  L. Wilkinson t o  t he  f i r m  - 
of Wilkinson, Cragun & Barker was approved by the  Area D i r e c t o r ,  
Bureau of Indian Af fa i r s ,  Port land,  Oregon, on March 5 ,  1963. 
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4 .  The appl icant  i n  t h i s  proceeding is  Glen A. Wilkinson, a 

par tner  i n  the f i r m  of Wilkinson, Cragun & Sarker  and Attorney of Record 

i n  Docket Nos. 331 and 331-A. He seeks  an award of an a t t s r n e y  f e e  on 

behalf of Wilkinson, Cragun & Barker. The amount of t h e  a t t o r n e y  f e e  

appl ied f o r  i s  $670,000, being t e n  percent  (10%) of t h e  f i n a l  judgment 

5. The a t torney  f e e  i n  t h i s  ca se  i s  payable t o  t h e  c o n t r a c t  a t t o r n e y s ,  

Wilkinson, Cragun & Barker. The i n t e r e s t e d  p a r t n e r s  of t h a t  f i r m  have 

signed and f i l e d  with t h i s  Commission a£+rntalrequest t h a t  t h e  f e e  be 

paid t o  Glen A. Wilkinson. 

6. By l e t t e r  dated May 11, 1967, t h e  Ass i s t an t  Attorney General 

forwarded t o  t he  Commission a copy of a l e t t e r  da ted  May LO, 1967, from 

Edward Weinberg, Deputy S o l i c i t o r ,  Department of t h e  I n t e r i o r ,  t oge the r  

wi th  a copy of a memorandum dated May 5 ,  1967, from t h e  Commissioner 

of Indian  A f f a i r s  commenting on t h e  reques t  f o r  f e e s  f i l e d  h e r e i n .  

The Deputy S o l i c i t o r ' s  l e t t e r  reads  a s  fol lows:  

"Hon. Edwin L. Weisl, Jr. 
A s s  i s  t an t  Attorney Gener a 1  
Land and Natural Resources Div is ion  
Department of J u s t i c e  
Washington, D. C.  20530 

"Dear M r .  Weisl: 

I t  There a r e  enclosed two copies  of a memorandum dated  May 
5 from t h e  Commissioner of I n d i a  Af fa i r s  concerning t h e  
p e t i t i o n  f o r  award of a t t o rneys '  f e e  i n  t he  case e n t i t l e d  
Spokane Tr ibe  of Indians v. United S t a t e s ,  Docket NOS. 331 
and 331-A, before t he  Indian Claims Commission. 

11 We concur i n  t h e  Commissioner's view t h a t  we do n o t  have 
s u f f i c i e n t  de t a i l ed  information t o  make a recommendation 
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r e l a t i v e  t o  the  r eques t  of t he  t r i b a l  c laims a t to rney  f o r  
an allowance of a f e e  of $670,000, which is  10 percent  of 
the award granted the  Spokane Tribe of Ind ians .  

"Sincerely yours ,  

/ s /  Edward Weinberg 
Deputy S o l i c i t o r "  

The Ass i s t an t  Commissioner's memorandum reads  a s  fol lows:  

"Memorandum 

"TO : S o l i c i t o r  

"From : Commissioner of Indian Af fa i r s  

"Subject :  P e t i t i o n  f o r  award of a t t o rneys '  f e e  i n  t h e  case  of 
t h e  Spokane Tribe of Indians,  Dockets Nos. 331 and 
331-A, before  the  Indian Claims Commission 

I 1  The I n d i a n  Claims Commission sen t  t o  us  on Apr i l  27, pursuant  
t o  25 CFR 503.34b(b), a copy of a p e t i t i o n  f i l e d  by Glen 
A. Wilkinson, on behalf  of t he  law f i rm  of Wilkinson, Cragun 
and Barker ,  f o r  allowance of an a t torney  f e e  of $670,000.00. 
A member of your s t a f f  informally requested our comments on 
t h e  p e t i t i o n .  

"An award i n  t h e  sum of $6,700,000.00 was granted  on February 
21, 1967, t o  t he  p e t i t i o n e r ,  t he  Spokane Tr ibe  of Indians ,  
i n  s e t t l e m e n t  of c laims i n  Indian Claims Commission Dockets 
Nos. 331 and 331-8. Funds t o  cover t he  award have not  y e t  
been appropr ia ted  by Congress. 

I t  Author i ty  t o  prosecute  t h e  case  i s  governed by one c o n t r a c t .  
Con t r ac t  No. I-1-ind. 42444, dated March 9 ,  1951, between t h e  
Spokane Tr ibe  and Attorney Ernest  L. Wilkinson w a s  approved 
A p r i l  13, 1951, f o r  a period of t e n  years  beginning wi th  
t h e  d a t e  of approval.  It was extended s e v e r a l  t imes,  t h e  l a s t  
being f o r  a per iod of one year beginning Apr i l  12, 1967. 

"Asscc i a t ion  of Attorneys John W. Cragun, Glen A. Wilkinson, 
Robert W. Barker, Car l  S. Hawkins, Franc is  M. Goodwin, Donald 
C .  Gormhey, 2nd John W. Murray with Attorney Ernes t  L. Wilkinson 
was approved Apr i l  8 ,  1954. Association of Attorneys Lawrence 
G a r r e t t ,  Jr .  and Prances L. Horn with Attorney Ernest  L. 



18 Ind.  C 1 .  Ccmm. 414 4 18 

Wilkinson was approved Apr i l  16, 1957. An assignment by Attorney 
Ernest  L. Wilkinson of h i s  ob l iga t ions  t o  perform d u t i e s  a s  
provided by the con t r ac t  t o  the  law f i rm of Wilkinson, Cragun 
and Barker w s s  approved March 5 ,  1963. 

"The con t r ac t  provides t h a t :  'The compensation of t h e  Attorney 
f o r  the  serv ices  t o  be rendered under t h e  terms of t h e  c o n t r a c t  
s h a l l  be wholly cont ingent  upon a recovery f o r  che t r i b e .  The 
Attorney s h a l l  rece ive  such compensation a s  t h e  Commissioner 
of Indian Affa i r s  may f ind  equ i t ab ly  t o  be due, i f  t h e  ma t t e r  
be s e t t l e d  without submission t o  a c o u r t  o r  t r i b u n a l ,  or  i n  t h e  
event  it  i s  submitted t o  a cour t  o r  t r i b u n a l ,  t hen  such sum a s  
t h e  cour t  o r  t r i buna l  f i n d s  t o  be adequate compensation i n  
accordance with s tandards  obta in ing  f o r  prosecut ion  s i m i l a r  
cont ingent  claims i n  cou r t s  of law, cons ider ing  t h e  cont ingent  
na tu re  of t h e  agreement, s e r v i c e s  rendered and r e s u l t s  ob ta ined ,  
bu t  i n  no event s h a l l  t he  aggregate  f e e  exceed t e n  per  centum 
of any and a l l  sums recovered o r  procured, . . . . I  

"The Attorney reques ts  allowance of a f e e  of $670,000.00 o r  10% 
of t h e  f i n a l  judgment of $6,700,000.00. The Bureau d i d  n o t  
p a r t i c i p a t e  i n  t he  l i t i g a t i o n  of t h e  claims i n  Docket Nos. 
331 and 331-A and does not  have s u f f i c i e n t  d e t a i l e d  informat ion  
t o  make a recommendation a s  t o  t h e  amount of f e e s  earned by t h e  
Attorneys prosecuting the  cases  under t h e  approved c o n t r a c t .  

"(SGD.) ROBERT L. BENNETT 
f l  Commissioner" 

7 .  A l l  of t h e  a t t o rneys  who have p a r t i c i p a t e d  i n  t h e  s u c c e s s f u l  

p rosecu t ion  of these  claims a r e  lawyers of cons iderable  exper ience  and 

2/ h igh  s t and ing  i n  the f i e l d  of Indian t r i b a l  claims.- 

A l l  a t t o r n e y s  p a r t i c i p a t i n g  i n  prosecut ion  of t h e  claims a r e  
p a r t n e r s  and assoc ia tes  of Wilkinson, Cragun & Barker except  f o r  
Robert D. Dellwo, Esq., a pa r tne r  of Deflwo, Rudolf & Grant ,  
Spokane, Washington, general  counsel f o r  the  Spokane Tr ibe ,  who 
h a s  a s s i s t e d  i n  keeping the  t r i 3 a l  o f f i c i a l s  advised of t h e  s t a t u s  
of t h e  claims as  they have progressed. The l a t e  Franc is  M. Goodwin, 
formerly an Assis tant  Secretary< of t h e  I n t e r i o r  and l a t e r  counse l  
t o  Wilkinson, Cragua & Barker, p a r t i c i p a t e d  i n  t h e  e a r l y  s t a g e s  of 
t h e  l i t i g a t i o n .  M r .  Dellwo and t h e  e s t a t e  of Mr. Goodwin w i l l  s h a r e  
i n  t h e  f e e  through arrangements wi th  Wilkinson, Cragun & Barker,  n o t  
as c o n t r a c t  a t torceys  . 
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8 .  As ind ica ted  above, t he  a t t o rneys  undertook an i n t e n s i v e  

i n v e s t i g a t i o n  of t h e  dea l ings  between t h e  Spokane Tr ibe  and t h e  United 

S t a t e s  p r i o r  t o  en t e r ing  i n t o  a con t r ac t  t o  represent  t he  Spokane Tr ibe .  

This  work was done during t h e  l a t t e r  p a r t  of 1949, during 1950 and 

cont inuing  u n t i l  t h e  c o n t r a c t  t o  r ep re sen t  t he  Spokane Tr ibe  was nego t i -  

a t ed .  It was determined t h a t  two claims would be f i l e d .  One is  

i d e n t i f i e d  a s  Docket No. 331. This  was a claim t h a t  t h e  Spokane T r i b e ,  

p r i o r  t o  t h e  Agreement of March 18, 1887, had exc lus ive ly  used and 

occupied an a r e a  of a s  much a s  4,000,000 ac re s  i n  t h e  e a s t  c e n t r a l  p o r t i o n  

of what became t h e  S t a t e  of Washington, and t h a t  s a i d  lands (except ing  

t h e  p re sen t  Spokane Reservat ion)  were ceded t o  t he  United S t a t e s  f o r  

a c o n s i d e r a t i o n  which w a s  g ros s ly  inadequate  and unconscionable,  and 

t h a t  t h e  conduct of t he  United S t a t e s  i s  nego t i a t i ng  and execu t ing  such 

agreement was not  i n  accordance wi th  f a i r  and honorable dea l ings .  The 

o t h e r  i s  i d e n t i f i e d  a s  Docket No. 331-A, i n  which a demand w a s  made f o r  . 

an accounting of a l l  lands,  moneys and o the r  p rope r t i e s  of t h e  Spokane 

T r i b e ,  and r e n t s ,  r o y a l t i e s ,  income o r  i n t e r e s t  c o l l e c t e d  by t h e  defendant ,  

o r  which should have been c o l l e c t e d  by t h e  defendant and c r e d i t e d  t o  

p e t i t i o n e r .  

9. The a t to rneys  faced and met s e v e r a l  d i f f i c u l t  i s s u e s  i n  b r ing ing  

Docket No. 331 t o  a successfu l  conclusion.  These included: (1) proof 

of t h e  a r e a  used and occupied by t h e  Sfiokane Tribe p r i o r  t o  and a t  t h e  

t ime of t h e  Agreement of 1887; ( 2 )  whether t he  land involved w a s  land 

occupied by a l l  members of t h e  Spokane Tr ibe  and not members of Upper, 

Middle and Lower Bands of Spokane Indians ;  (3) whether t he  Spokane Tr ibe  
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i n  1887 was a  s i n g l e  e n t i t y  with a  c e n t r a l  government; ( 4 )  whether 

Indian  t i t l e  was cornpensable; and (5)  whether a r eas  which t h e  Spokane 

Tr ibe  claimed it occupied were occupied exc lus ive .o f  t h e  use o r  occupancy 

by neighboring t r i b e s .  A l l  of these  i s s u e s  were reso lved  fzvorably  fo r  

t he  Spokane Tribe. 

10. The t r i a l  on the  i s sue  of t i t l e  was completed i n  1955. 

After  a  per iod of proposed f ind ings  and b r i e t i n g ,  t h e  Commission i s sued  

an order  and opinion on August 17, 1961. The Spokane Tr ibe  moved f o r  

rehear ing  on th ree  i ssues :  (1) t h e  a r e a  which the  Commission found,was 

occupied by the  Spokane Tribe was too  l imi t ed ;  (2)  any award should be 

made on behalf of the  Spokane Tr ibe  a s  p re sen t ly  c o n s t i t u t e d ,  no t  a s  i t  

e x i s t e d  i n  1887 or  1892; and (3) t h e  d a t e  of tak ing  w a s  J u l y  13, 1892. 

11. The a t torneys  were succes s fu l  i n  persuading t h e  Commission t o  

r e v e r s e  i t s e l f  on only one poin t  - t o  i n d i c a t e  t h a t  t h e  t a k i n g  d a t e  was 

J u l y  13, 1892. An appeal t o  t he  United S t a t e s  Court of C l a i m s  was 

undertaken. It r e s u l t e d  i n  an opinion by t h e  Court of C l a i m s  t h a t  t h e  

judgment should go t o  t he  Spokane Tr ibe ,  and t h a t  t h e  Spokane T r i b e  had 

occupied an a r e a  somewhat l a r g e r  than  ind ica t ed  by t h i s  Commission. 

12.  While the Spokane appeal was pending before  t h e  Court of Claims, 

t h e  a t t o r n e y s  became aware t h a t  the  so -ca l l ed  "descendancy" i s s u e  was 

involved i n  Minnesota Chippewa Tr ibe  v .  United S t a t e s ,  then  pending on 

appea l  be fo re  t he  Court of ~ l a i m s . l /  I n  order  t o  p r o t e c t  t h e i r  c l i e n t ,  

t h e  Spokane Tr ibe ,  the a t torneys  prepared and f i l e d  a  b r i e f  amicus 

3/ 161 C .  C l s .  258 
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c u r i a e  i n  t he  Minnesota Chippewa case .  The Court of Claims adopted the  

l e g a l  p o s i t i o n  advanced by the  a t to rneys  and the  i s s u e  was decided 

favorably t o  t he  t r i b e  i n  t h a t  case.  This paved the  way t o  a r u l i n g  i n  

favor  of t he  Spokane Tr ibe  on t h i s  i s s u e  by t h e  Court of Claims. 

13. There had been sporadic  se t t lement  conferences between a t t o r n e y s  

f o r  both p a r t i e s  even p r i o r  t o  t h e  de te rmina t ion  by t h e  Court of 

ciaims. These conferences were i n t e n s i f i e d  t h e r e a f t e r .  As usual  i n  

c a s e s  of t h i s  type ,  t h e  p a r t i e s  had v a s t l y  d i f f e r i n g  views a s  t o  t h e  

va lue  of t h e  ca se ,  and many conferences were requi red .  

14. Docket No. 331-A was t h e  o ther  c laim f i l e d  on behalf  of t h e  

Spokane Tr ibe .  It w a s  an  accounting claim, a demand f o r  an  accounting 

of a l l  l ands ,  moneys and o ther  property of t h e  Spokane Tr ibe ,  and r e n t s ,  
2 

r o y a l t i e s ,  income o r  i n t e r e s t  co l l ec t ed  by t h e  United S t a t e s ,  o r  which 

should have been c o l l e c t e d  by t h e  United S t a t e s  and c r e d i t e d  t o  p e t i t i o n e r .  

When n e g o t i a t i o n s  on se t t lement  were proceeding wi th  r e s p e c t  t o  Docket 

No. 331, a t t o r n e y s  f o r  t h e  United S t a t e s  reques ted  t h a t  cons ide ra t ion  be 

g iven  t o  Docket No. 331-A f o r  se t t lement  purposes s o  t h a t  it  might be 

p o s s i b l e  t o  a r r ange  a packzge se t t lement  of both Spokane claims.  Attorneys 

f o r  t h e  Spokane Tr ibe  and the  United S t a t e s  cooperated i n  expedi t ing  

p r e p a r a t i o n  of General Accounting Office and Departmene of t h e  I n t e r i o r  

m a t e r i a l  as a b a s i s  t o  a i d  i n  t he  ana lys i s .  This  made i t  poss ib l e  t o  

reach  agreement on a se t t lement  f i g u r e  of $6,700,000 f o r  both cases .  

15. The a t to rneys  were a l s o  respons ib le  f o r  reaching agreement 

w i th  a t t o r n e y s  f o r  t he  United S t a t e s  whereby t h e  t o t a l  o f f s e t s  a s s e r t e d  
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( i n  excess  of $200,000) were s e t t l e d  f o r  $60,000, and i t  was agreed c5at 

cons idera t ion  expended by the  United S t a t e s  pursuant t o  t h e  Agreement 

of 1887 t o t a l l e d  $127,000. These f i g u r e s  were agreed upon f a i r l y  e a r l y  

i n  the  negot ia t ion  process.  

16. Following the  agreement of counsel ,  t h e  a t t o r n e y s  undertook t o  

present  t he  proposal t o  t h e  t r i b e ,  received i t s  acceptance of t h e  o f f e r ,  

presented it t o  t he  Secretary of t h e  I n t e r i o r ,  rece ived  approval  of 

h i s  authorized r ep re sen ta t ive ,  and then made a p r e s e n t a t i o n  be fo re  t h i s  

Commission. The Commission approved t h e  se t t l emen t  by i ssuance  of a n  

order ,  f i nd ings  and opinion dated February 21, 1967. 

17. We f i n d  t h a t  t h e  a t torneys  f o r  t h e  Spokane Tr ibe ,  wi th  r e s p e c t  

t o  Docket Nos. 331 and 331-A, undertook s e r i o u s  r e s p o n s i b i l i t i e s  i n  

complex l i t i g a t i o n ,  t h a t  they achieved r e s u l t s  which were extremely 

b e n e f i c i a l  t o  t h e  t r i b e ,  t h a t  they have rendered s e r v i c e s  f o r  approximazely 

17 y e a r s  without  t he  payment of any compensation, t h a t  they have been 

burdened wi th  unusual adminis t ra t ive  r e s p o n s i b i l i t i e s  i n  a d d i t i o n  t o  

t h e  l i t i g a t i o n ,  t h a t  they have advanced f a i r l y  s i z e a b l e  sums of money 

f o r  t h e  convenience of t h e i r  c l i e n t ,  and t h a t  a l l  of t h i s  was done under 

a c o n t r a c t  which made the payment of compensation e n t i r e l y  con t ingen t .  

Considering the  record as  a whole, t h e  Commission f i n d s  t h a t  t h e  

c o n t r a c t  a t t o rneys  should be awarded, and they a r e  hereby awarded, 
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a fee of $670,000, t o  be  p a i d  t o  Glen A.  Wilkinson,  a t t o r n e y  of r e c o r d ,  

i n  accordance wi th  t h e  r e q u e s t  and c o c s e c t  of a l l  t h e  c o n t r a c t  az to r r -eys .  

Arthur  V .  Watkins 
Commiss i o n e r  

Wm. M. HoLt 
Commissioner 

2. Harold  S c o t t  
Commissioner 




