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BEFORE THE I N D I A N  CLAT,MS COMMISSION 

TEE EUALAPAI TRIBE OF THE HUALAPAL 1 
RESERVATION, ARIZONA 1 

1 
P e t i t i o n e r ,  ) 

) 
v .  ) Docket No 

) 
YdE UNITED STATES OF AMERICA, ) 

1 
Defendant. ) 

Decided: May 11, 1967 

Arthur Lazarus,  J r . ,  with whom 
were Royal D.  Marks, t h e  law 
f i rm  of S t r a s s e r ,  Spiege lberg ,  
F r i ed ,  Frznk & Kampelman and 
David E. Birenbaum, Attorneys 
f o r  P e t i t i o n e r  

Howard G.  Campbell, wi th  whom was 
M r .  Assis tan t  Attorney General 
Edwin L. Weisl,  J r . ,  Attorneys f o r  
Defendant 

OPINION OF THE COMMISSION 

H o l t ,  Commissioner, de l ivered  t h e  opinion of t he  Commission. 

Th i s  case  i s  now before  t h e  Commission upon p e t i t i o n e r ' s  motion 

f o r  a r ehea r ing  and f o r  modi f ica t ion  of c e r t a i n  f i nd ings  of f a c t  which 

have  b e e 2  en tered  i n  t h i s  ma t t e r ,  P e t i t i o n e r ' s  motion, f i l e d  January 13, 

1967, r e l a t e s  t o  Findings of Fact Nos. 1 7  through 19, which were e n t e r e d  

by t h e  C o m l s s i o n  on November 19, 1962 (11 Ind ,  C 1 .  Comm. 447, 456-57) 

and Finding  of Fact No. 20, which was en tered  by the  Commission on 

December 21, 1966 (17 Ind. C 1 .  Comm. 456).  
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fssue, 2nd on Decezkr  21 ,  1966, t he  Scmmission en tered  i t s  d e t e r m i n a ~ i o n  

of t he  f a i r  merket va lne  of the lands involved. 

!it t h i s  p o i a t  F2  t?e proceedings cn t h i s  c laim,  some four  y e a r s  

a f t e r  our d e ~ e ~ i z ~ i c n  02 the i s sues  of t i t l e ,  p e t i t i o n e r  seeks  t o  

have t h e  dec is ion  reconsidered and modified. h support  of t h i s  motion 

p e t i t i o n e r  h a  s d m i t t e d  that  t h e  Comiss ion  e r r ed  a s  a ma t t e r  of law 

and f a c t  i n  f i x i n g  the bcundsrles of t he  t e r r i t o r y  to'which t h e  Hilalapsi 

Tr ibe  h e l d  Indim t i t l e .  

&fo re  ~ r o c e e d i n g  t o  a ccnaidesat ion of p e t i t i o n e r ' s  motion, we wfLl 

d ispose  of zwc of defendaritGs objec t ions  -- n z ~ e l y  t h a t  p e t i t i o n e r ' s  

motion i s  not  t imely f i l e d  and t h e t  the motFon is  based upon a change of 

p o s i t i o n  from that  p r ~ v i o u s l y  taken. Rule 33 of t he  Rules of Procedure 

of the Indfsn  C L a i ~ s  Commissfon dea ls  wFth motions f o r  r ehea r ing  2nd f o r  

amendnent of findiztgs, The rube provides t h a t  "motions f o r  r e h e a r i n g  

shall be f i l e d  wi th i2  30 days from t h e  time t h e  f i n a l  de t e rmina t ion  of 

I/  Gefendmr d id ,  c a  Decea3zr 10, 1962, move t o  c l a r i f y  f i n d i n g  of - 
f a c t  KO.  17, p;,;1;'Lcbb ~ c t L u r t  W 8 S  d e ~ i e d  by t h e  Ccmmission on December 14,  
1962. Hoxever, such mctfon s o ~ g t t  merely t o  more p r e c i s e l y  d e l i n e a t e  
t h e  boundzries of t?e descri5ed area ,  
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t h e  Commission i f  f i l e d  wi th  t h e  c le rk"  25 C . F . R .  B 503.33(a) .  No 

f i n a l  d e t e r n i n e ~ i o r i  has  been f i l e d  i n  t h i s  ca se ,  and, under t h e  c l e a r  

terms of R u l e  33, p e t i t i o n e r ' s  motion has been t imely f i l e d .  See 

Confederated Tr ibes  of t h e  Warm Springs Reservat ion of Oregon v .  

United S t a t e s ,  October 14,  1966, C .  C ls .  , s l i p  op in ion  pp. 2-5. 

Defendant has  a l s o  objec ted  on t h e  ground t h a t  p e t i t i o n e r  i n L t i a l l y  

contended t h a t  i t s  use  and occupancy was dominant whereas it now claims 

t h a t  t h e r e  was " j o i n t  t i t l e "  t o  c e r t a i n  a reas .  We do not  c o n s i d e r  t h a t  

t h i s  c b j e c t i o n  provides any b a s i s  f o r  denying cons ide ra t ion  of t h e  

m e r i t s  of p e t i t i o n e r ' s  motion. 

We t u r n  now t o  a cons ide ra t ion  of t h e  mer i t s  of p e t i t i o n e r ' s  motion 

by which it seeks t o  have t h e  t i t l e  i s s u e s  reopened and t h e  a r e a  which 

h a s  been 2warded t o  t h e  Hualapai enlarged. We a r e  concerned i n  t h i s  

c a s e  wi th  t h e  a r e a  t o  which p e t i t i o n e r  he ld  Indian  t i t l e ,  a l s o  c a l l e d  

11 o r i g i n a l "  or  "aboriginal"  Ind ian  t i t l e .  The n a t u r e  of I n d i a n  t i t l e  

h a s  been exhaus t ive ly  d e a l t  wi th  i n  innumerable dec i s ions  by t h e  c o u r t s .  

Th i s  r i g h t  of occnpenacy has  been uniformly acknowledged by t h e  c o u r t s  

and s t a t u t e s  of t h e  United S t a t e s .  Indian t i t l e  has  been de f ined  a s  

t h e  right of occupancy acqui red  by exc lus ive  use and occupancy from 

t ime immemorial. I n  a landmark case  i n  Indian law involv ing  t h e s e  same 

Hualapai  Indians  ( t h e r e i n  r e f e r r e d  t o  a s  Walapai), Udited S t a t e s  v .  

San ta  Fe P a c i f i c  Rai l road  Co., 314 U.  S. 345, t he  Supreme Court s t a t e d ,  

I I Occupancy necessary t o  e s t a b l i s h  abo r ig ina l  possess ion  is a q u e s t i o n  

of f a c t  t o  be determined a s  any o ther  quest ion of f a c t .  I f  i t  were 
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e s t ab l i shed  as a f a c t  t h a t  t he  lands i n  ques t ion  were, o r  were included 

i n ,  t h e  ances t r a l  home of t he  Walapais i n  the  sense t h a t  they c o n s t i t u t e d  

de f inab le  t e r r i t o r y  occupied exc lus ive ly  by the  Walapais ( a s  d i s t i ngu i shed  

from lands wandered over by many t r i b e s ) ,  then the  Walapais had ' I n d i a n  

t i t l e '  . . ." 

The na ture  of Indian t i t l e  and i t s  p r e r e q u i s i t e s  a r e  perhaps b e s t  

s e t  f o r t h  i n  one of t h e  Court of Claims most recent  dec i s ions .  I n  The - 

Sac and Fox Tribe of Indians e t  a l ,  v.  The United S t a t e s ,  App. No. 9-65, 

decided March 17, 1967, s l i p  op. pp. 11-13, Judge Skel ton  wrote: 

Chief J u s t i c e  John Marshall thoroughly d iscussed  sovere ign  
t i t l e  and Indian t i t l e  i n  t h e  e a r l y  case of Johnson & Graham's 
Lessee v.  McIntosh, 21 U.S. (8 Wheat.) 543, 570-603((1823), 
He pointed out t h a t  when t h e  va r ious  p a r t s  of t h e  new world 
were discovered by explorers  of t he  na t ions  of Europe, a 
p r i n c i p l e  of i n t e r n a t i o n a l  law was developed and recognized 
by a l l  t he  na t ions  t o  t he  e f f e c t  t h a t  discovery of new 
land c a r r i e d  wi th  it t h e  r i g h t  of sovereignty o r  sovere ign  
t i t l e  t o  t he  discovered land which ves ted  immediately i n  
t h e  sovereign of t h e  na t ion  whose explorer  discovered i t ,  
sub jec t  t o  t h e  r i g h t  of use and occupancy by Indians  l i v i n g  
on it. Of course,  t h e  boundaries of d i scover ies  were many 
t imes vague and i n d e f i n i t e ,  and t h i s  led t o  d i s p u t e s  and 
even wars between the  na t ions  over t h e  sovereign o r  l e g a l  
t i t l e  o r  ownership t o  a given a r e a  of land. But t he  b a s i c  
p r i n c i p l e  of sovereign t i t l e  was recognized by a l l .  It 
gave t h e  sovereign t h e  absolu te  r i g h t  t o  s e l l ,  g ive  o r  
g r a n t  t h e  l e g a l  t i t l e  t o  another person or  t o  another  na t ion .  
No one questioned t h i s  r i g h t  once sovereignty w a s  e s t a b l i s h e d  
over land. It was i n e v i t a b l e  such a system would develop 
i n  t h e  scheme of th ings  a s  it ex i s t ed  a t  t he  t i m e  of t h e  
new world d iscover ies .  Obviously sovereign o r  l e g a l  t i t l e  
t o  land  could not  be i n  two d i f f e r e n t  na t ions  o r  persons 
a t  t h e  same time, a s  no s a l e  of i t  could ever be made under 
such circumstances. 

However, t he  r i g h t  of sovereignty over discovered land 
w a s  always subjec t  t o  the r i g h t  of use and occupancy and 
enjoyment of the  land by Indians l i v i n g  on the  land.  This  
r i g h t  of use and occupancy by Indians came t o  be known a s  
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"Indian t i t l e . "  It i s  sometimes c a l l e d  " o r i g i n a l  t i t l e "  
o r  "abor ig ina l  t i t l e . "  It is no t  t h e  same a s  .sovereign 
o r  l e g a l  t i t l e .  Land owned by Indian  t i t l e  is owned by 
t h e  t r i b e  and not  by an i n d i v i d u a l  Indian.  It must be 
used within the  t r i b e  and s u b j e c t  t o  i t s  laws and customs 
and caraot  be so ld  t o  another  sovere ign  government nor 
t o  a c i t i z e n  of any sovere ign  government. Johnson & 
GrahamP s Lessee v . McIntosh, supra .  

This system of r i g h t  of d i scovery  and i t s  i nc lus ion  
of sovereign t i t l e  s u b j e c t  t o  Ind ian  t i t l e  he ld  by 
Indians  l i v i n g  on t h e  land was accepted by the  United .?. .. 
S t a t e s  and became a p a r t  of i t s  laws. Johnson & Graham's 
Lessek v.  McIntosh, supra;  Worcester v .  S t a t e  of Georgia, 
31  U.S. (6 Pet . )  515 (1832). It has  been observed and 
appl ied  through t h e  yea r s  by t h e  Government i n  i t s  
a c q u i s i t i o n  and s a l e  of land where Ind ian  t i t l e  ex i s t ed .  
I n  cases  involving these  s i t u a t i o n s ,  t h e  cour t s  have he ld  
t h a t  sovereign o r  l e g a l  t i t l e  t o  land,  a s  d i s t inguished  
from Indian o r  abo r ig ina l  t i t l e ,  may be obtained (as ide  
from discovery o r  t h e  purchase from t h e  sovereign of a 
d i scoverer )  by t r e a t y ,  s t a t u t e  o r  an  agreement. Otoe 
and Missouria Tr ibe  of Ind ians  v. United S t a t e s ,  131 
C t .  C l .  593, 608, 131 F. Supp. 265, 275 (19551, c e r t .  
denied,  350 U.S. 848. 

Indian  t i t l e  has  l i kewise  been def ined  many t imes by 
t h e  cou r t s .  For i n s t ance  t h i s  c o u r t  def ined it i n  t h e  
c a s e  of Sac and Fox Tr ibe  of Ind ians  of Oklahoma v .  
United S ta t e s ,  161 C t .  C 1 .  189, 201-02, 315 F. 2d 896, 
903 (1963), c e r t .  denied 375 U.S. 921, a s  f o ~ l o w s :  - 

* * * To be accepted under t h e  Indian  Claims 
Commission Act, a b o r i g i n a l  t i t l e  must r e s t  on 
a c t u a l ,  exc lus ive ,  and cont inuous use  and occu- 
pancy "for  a long time" p r i o r  t o  t h e  l o s s  of t h e  
property.  (Cases omit ted.  ) 

See a l s o  Confederated T r i b e s  of t h e  Warm Springs Reser- 
v a t i o n  of Oregon v .  United S t a t e s ,  App. No. 2-64, decided 
October 14, 1966, s l i p  op. p. 6 ,  and cases  co l l ec t ed  t h e r e i n .  

The cour ts  have a l s o  cons t rued  t h e  terms "use and occu- 
pancy" requirement of Indian  t i t l e  t o  mean use and occu- 
pancy i n  accordance wi th  t h e  way of l i f e ,  h a b i t s ,  customs 
and usages of t he  Indians who a r e  i t s  use r s  and occupiers .  
I n  t h e  case of Mitchel v .  United S t a t e s ,  34 U.S. (9 Pe t . )  
711, 745 (1835), t h e  Supreme Court s a i d :  
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Indian possession o r  occupation was considered 
with re ference  t o  t h e i r  h a b i t s  and modes of l i f e ;  
t h e i r  hunting-grounds were a s  much i n  t h e i r  a c t u a l  
possession a s  the c l ea red  f i e l d s  of t h e  whi tes ;  
i': 9: Jt * 

This concept of Indian t i t l e  h a s ,  i n  our view, been c o n s i s t e n t l y  

followed by the  cour t s  and t h i s  Commission. And it was w i t h i n  t h i s  

concept t h a t  we weighed t h e  evidence i n  t h e  i n s t a n t  case  and reached 

our determinat ion of t he  a r ea  t o  which t h e  Hualapai Tr ibe  h e l d  Indian  

t i t l e .  We found t h a t  t h e  Hualapai Tr ibe  exc lus ive ly  used and occupied 

t h a t  t r a c t  of land descr ibed our f i nd ing  of f a c t  number 17. That 

a r e a ,  comprising some 4,459, SO0 a c r e s  (excluding the  Hualapai ~ e s e r v a t i o n )  

was t h e  a n c e s t r a l  home of t he  Hualapai.  

As we s t a t e d  i n  our opinion, beyond t h e  Hualapai bouqdary on t h e  

n o r t h e a s t  t h e  lands were used by t h e  neighboring Havasupai Indians .  

The Havasupai, although fr'riendly t o  t h e  Hualapai,  were a s e p a r a t e ,  

d i s t i n c t  land  holding t r i b e  of Indians  which occupied and used a s e p a r a t e  

though neighboring area.  The Havasupai are p e t i t i o n e r s  i n  a s e p a r a t e  

cause of a c t i o n  which has  not y e t  been decided. I n  t h i s  s m a l l  i n t e rven ing  

a r e a ,  t o  t h e  nor theas t  of t he  Hualapai t r a c t ,  t he  lands were v a r i o u s l y  

used and occupied by Hualapai and by Havasupai. Such lands  were no t  

e x c l u s i v e l y  used and occupied by t h e  Hualapai. The lands were not  

p a r t  of t h e  ances t r a l  homelands of t h e  Hualapai. The Hualapai c l e a r l y  

d i d  no t  have Indian t i t l e  t o  those  lands ,  and we did not  inc lude  them 

i n  t h e  a r e a  awarded t o  t he  Hualapai. 

To t h e  west between the  Colorado River and the  Black Mountains 

t h e r e  was an  a rea  used and occupied by t h e  neighboring Mohave Tr ibe .  
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The Mohave, although a l s o  frkendly t o  t h e  Hualapai ,  were a s e p a r a t e ,  

d i s t i n c t ,  land hold ing  t r i b e  of Indians  which occupied and used a 

s epa ra t e  though neighboring area .  The a r e a  which t h e  Mohave exc lus ive ly  

used and occupied and t o  which t h a t  t r i b e  h e l d  Indian  t i t l e  has  been 

determined by t h i s  Commission i n  t h e  Mohave T r i b e ' s  c la im (Dockets NOS. 

295, 283, 7 Ind. C 1 .  Comm. 219). There was between t h e  Mohavets 

a n c e s t r a l  homelands and t h e  Hualapai t r a c t  a s m a l l  in te rvening  a r e a  

which was va r ious ly  used and occupied by both t h e  Mohaves and t h e  

Hualapais .  Since t h i s  a r e a  was no t  exc lus ive ly  used and occupied by 

t h e  Hualapai,  t h a t  t r i b e  d id  not have Ind ian  t i t l e  t o  t h e  a r ea ,  and we 

d i d  no t  inc lude  it i n  t h e  a r e a  awarded t o  t h e  Hualapai.  

P e t i t i o n e r  now seeks t o  have i t s  4,459,500 a c r e  t r a c t  en larged  t o  

i nc lude  a l l ,  o r  p a r t ,  of t hese  two " j o i n t  use" a r e a s .  P e t i t i o n e r ' s  

motion is  grounded on a new p r i n c i p a l  i n  t h e  law on Ind ian  t i t l e  which 

i t  contends h a s  been enunciated by t h e  Court of Claims s i n c e  our o r i g i n a l  

d e c i s i o n  on Indian  t i t l e  i n  t h i s  case.  P e t i t i o n e r  has  r e f e r r e d  t o  t h i s  

new theory  of j o i n t  t i t l e  a s  t h e  "Warm Spr ings  rule1' and argues i t s  

c r e a t i o n  on t h e  b a s i s  of t h r e e  dec i s ions  of t h e  Court of C l a i m s .  

I n  Sac and Fox Tr ibe  of Indians of Oklahoma, e t  al .  v.  United S t a t e s ,  

161 C.  C l s .  189, 202 (fn.  l l ) ,  315 F. 2d 896 (Apr i l  5 ,  19631, c e r t .  den. 

375 U.S. 921 (1963) t h e  Court of Claims s t a t e d :  

111 "* * * abor ig ina l  t i t l e  must r e s t  on a c t u a l ,  exclusive,- 
and continpous use and occupancy " for  a long time" 
p r i o r  t o  t h e  l o s s  of t he  property.  * * * 

111 Except where two o r  more t r i b e s  o r  groups inhab i t  - 
a defined a rea  i n  j o i n t  and amicable possession." 
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I n  The United S t a t e s  v .  The Kickapoo Tr ibe  of Kansas, e t  a l . ,  

- C.  Cls .  (Feb. 18, 1966; s l i p  opinion,  p. 5 )  t h e  Court s t a t e d ,  

" J o i n t  ownership or occupancy by f r i e n d l y  t r i b e s  has  been acknowledged 

a s  possZble . . . I 1  And f i n a l l y  i n  The Confederated Tr ibes  of t h e  Warm 

Springs Reservation of Oregon v .  The United S t a t e s ,  C .  Cls .  

(Oct. 14, 1966; s l i p  opinion p. 6,  f n .  6 )  t h e  Court wrote: * * *  
- - "There must be a showing of a c t u a l ,  exclusiv&/and 

continuous use  and occupancy ' f o r  a long time" p r i o r  t o  
t h e .  l o s s  of t he  land." 

, ,  ,- 1 ,  
. - * * *  

6/ Jo in t  and amicable possession of t he  property by two - 
or. more t r i b e s  o r  groups w i l l  no t  de fea t  "Indian t i t l e . "  

While recognizing t h a t  i n  none of t h e  t h r e e  c i t e d  cases  was t h e r e  

an a p p l i c a t i o n  of t h e  " j o i n t  t i t l e "  theory,  counsel f o r  p e t i t i o n e r  has  

argued t h a t  t h e  Court of Claims went out  of i t s  way t o  use t h e  quoted 

language because it wished t o  i n d i c a t e  t h a t  i n  a case where two f r i e n d l y  

t r i b e s  occupied an a rea  the re  could s t i l l  be Indian t i t l e .  P e t i t i o n e r ' s  

counsel  recognizes  t h a t  ne i the r  t h i s  Commission nor any cour t  has  ever  

app l i ed  t h i s  " j o i n t  t i t l e "  theory t o  an Indian  t i t l e  case.  But a s  

counsel  argued before the  Commission "Now t h i s  happens t o  be a new 

i s s u e ,  and we don' t  have any precedent.  A l l  we have a r e  express ions  

of op in ion  from the  cour t  which i n d i c a t e  which way they w i l l  go when 

they  g e t  t h a t  new opinion, and I suggest  i n  a lower cour t  which i s  

what t h i s  i s ,  it i s  duty bound t o  a s c e r t a i n  t h e  law." (Argument on 

motion f o r  rehear ing ,  Mar. 22, 1967, Tr.  28). 

We ag ree  with counsel t h a t  t h e  Court of Claims has  not  by any 
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dec is ion  changed o r  modified the  long e s t a b l i s h e d  law concerning Indian  

t i t l e .  But we cannot agree  with counsel  t h a t  t he  c i t e d  dictum i n d i c a t e s  

an in t en t ion  by t h e  Court of Claims t o  s o  change t h e  law i n  some f u t u r e  

case.  We do not  deem i t  wise t o  s p e c u l a t e  a t  t h i s  t ime on what might 

be the  poss ib le  scope of t h e  Cour t ' s  i n t e n t i o n s  when t h e  words " j o i n t  

and amicable possession of t h e  property by two o r  more t r i b e s "  were 

included i n  a  d e f i n i t i o n  of Indian  t i t l e .  But w e  can  examine t h e  e f f e c t  

i n  t h e  th ree  c i t e d  cases .  

Sac and Fox Case 

This 1963 dec i s ion  was t h e  f i r s t  of t h e  t h r e e  c a s e s  and involved 

an appeal by t h e  Sac and Fox Tr ibe  from a Commission d e c i s i o n  ho ld ing  

t h a t  t h e  appe l l an t  d id  no t  possess  recognized t i t l e  t o  t h e  l ands  i n  

s u i t  bu t  t h a t  they had Indian  t i t l e  t o  a  p a r t  of t hose  lands .  The 

Commission had excluded two segments of t h e  claimed a r e a  on t h e  ground 

t h a t  t he  Sac and Fox had f a i l e d  t o  prove a b o r i g i n a l  u s e  and occupancy 

of t h e  two excluded segements. 

F i r s t  i t  should be recognized t h a t  t h e  Sac and Fox o r i g i n a l l y  

e x i s t e d  as two sepa ra t e  and i d e n t i f i a b l e  t r i b e s  of Ind ians  belonging 

t o  t h e  Algonquin s tock.  However, i n  t h e  e a r l y  1700's they  were fo rced  

by t h e i r  mutual h o s t i l i t y  wi th  the  French t o  form a n  a l l i a n c e ,  p o l i t i c a l l y  

and s o c i a l l y ,  s o  t h a t  t h e r e a f t e r  they became a merged n a t i o n  o r  l a r g e r  

t r i b e .  Even a f t e r  t h a t  per iod  they maintained s e v e r a l  s e p a r a t e  v i l l a g e s .  

But t h e s e  two t r i b e s ,  t h e  Sac and t h e  Fox, have been cons idered  and 

d e a l t  with as  a  merged, s i n g l e ,  land using e n t i t y .  And wh i l e  i t  might 
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be r e f e r r e d  t o  a s  a j o i n t  and amicable possession of t h e  land by t h e  

Sac Tr ibe  and by t h e  Fox Tr ibe ,  we have never r e f e r r e d  t o  i t  i n  exac t ly  

those terms. But i n  any event  t he  Sac and Fox Tribe (or  ~ r i b e s )  have 

been found t o  have had a un i ty  i n  t h e i r  land use and occupat ion.  And 

where such use and occupation was exc lus ive  and had been s o  " for  a long 

time" t h e  Sac and Fox have succes s fu l ly  e s t ab l i shed  Indian  t i t l e .  

The Commission's dec i s ion  i n  t h e  Sac and Fox case  was a f f i rmed 

by t h e  Court of Claims--and t h e  affirmance d e a l t  s p e c i f i c a l l y  wi th  t h e  

two excluded segments. Of course two p r i n c i p a l  reasons f o r  t h e  exc lus ion  

were t h e  s h o r t  span of time involved i n  t h e  Sac and Fox use  and occupat ion 

and t h e  f a c t  t h a t  t h e  Sac and Fox a c t u a l l y  entered t h e  a r e a  by conquest.  

But t h e  Cour t ' s  language is  s i g n i f i c a n t  i n  commenting on t h e  ques t ion  

of o the r  Indian  i n h a b i t a t i o n  of t h e  excluded areas :  

"In sum t h e  Commission was not compelled by t h e  record  
t o  f i n d  t h a t  t h e  Sac and Fox had an  exc lus ive  and unchallenged 
c la im t o  t h e  d isputed  a reas  f o r  t h e  requi red  span of t ime 
before  1804; o the r  t r i b e s  were i n  t he  v i c i n i t y ,  a t  l e a s t  
u n t i l  t h e  c lo s ing  yea r s  of t h e  18th century." (161 C. Cls .  
189, 207). 

Kickapoo Case 

The next  dec i s ion  i n  t h i s  l i n e  of cases  was i n  February, 1966, and 

a r o s e  from an appeal by t h e  defendant from t h e  Commission's de te rmina t ion  

t h a t  t h e  Peor ia  Tr ibe  and Kickapoo Tribes had recognized t i t l e  t o  two 

descr ibed  areas--each holding an  undivided one-half i n t e r e s t  i n  t h e  a r eas .  

This  ca se  involved recognized t i t l e  which is  i n  no way s i m i l a r  t o  o r  

involved wi th  Indian  t i t l e .  Recognized t i t l e  is  not  dependent on any 

Ind ian  use  or  occupation. The t i t l e  is  derived s o l e l y  from a Congressional  
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g ran t  of t i t l e .  And the  f a c t  t h a t  t h e r e  may be j o i n t  ownership a r i s i n g  

under such a Congressional g ran t  can i n  no way be r e l a t e d  t o  " j o i n t  

t i t l e "  i n  an Indian t i t l e  ( abo r ig ina l  t i t l e )  case.  

Warm Springs Case 

The f i n a l  dec is ion  r e l i e d  on by p e t i t i o n e r  was made i n  October,  1966. 

The Confederated Tribes of t h e  Warm Spr ings  Reserva t ion  appealed from 

t h e  Commission's determinat ion of t h e  a r e a  t o  which t h e  t r i b e s  had Ind ian  

t i t l e .  The Court reversed and remanded t h e  case  f ind ing  t h e r e  was no t  

s u b s t a n t i a l  evidence t o  support t h e  Commission's e a s t e r n  boundary 

de termina t ion  and because, although t h e r e  was s u b s t a n t i a l  evidence on 

Snake usage of a por t ion  of t h e  claimed a r e a  t o  support  t h e  Commission's 

southern  boundary determinat ion,  t h e r e  was a "hint" of a d e n i a l  of l and  

because of a common usage of subs i s t ence  a r e a  by more than  one band of 

Ind ians  i.e., more than  one band of Wayampam Indians.  

In  our Warm Springs dec i s ion  i t  is  t r u e  t h a t  t h e  Commission d i scussed  

t h e  ex i s t ence  of four  Wayampam bands--each wi th  a s t rong  sense  of i n d i v i d u a l  

land  ownership with respec t  t o  t h e i r  immediate v i l l a g e  sites and f i s h i n g  

grounds. And we did r e f e r  t o  t he  l ack  of p o l i t i c a l  u n i t y  between t h e  

fou r  bands and t h e  f a c t  t h a t  they had maintained t h e i r  s e p a r a t e  i d e n t i t i e s  

throughout t h e  t r e a t y  negot ia t ions .  But t h e  f a c t  remains t h a t  t h e  only  

important  determinat ion i n  t h i s  regard  i n  an Indian  t i t l e  c a s e  concerns 

t h e  land  us ing  or  land owning e n t i t y .  And i n  t he  W a r m  Spr ings  c a s e  we 

t r e a t e d  t h e  Wayampam as  a s i n g l e  land owning e n t i t y .  This could be 

viewed a s  a type of " j o i n t  ownership" by four  Wayampam bands. But t h i s  

w a s  r e a l l y  ownership of t he  e n t i r e  a r e a  by a l l  t h e  four  b a n d x a n d  t h e r e f o r e  



18 Ind. C 1 .  Comm. 382 393 

ownership by one sepa ra t e ,  d i s t i n c t  land owning e n t i t y -  -namely t h e  

Wayampam bands. This f a c t  has  been c l a r i f i e d  by t h e  Commission's 

Order Amending Findings of Fact  and In t e r locu to ry  Order and the  

accompanying Opinion, both dated Apr i l  4, 1967. 

Unfortunately,  we f a i l e d  t o  make t h i s  po in t  c l e a r  i n  our i n i t i a l  

Warm Springs dec i s ion  and t h i s  f a c t  caused t h e  Court of Claims t o  

remand t h i s  i s s u e  f o r  c l a r i f i c a t i o n .  The Court noted i n  i ts  opin ion  

t h a t  t h e  Commission has followed t h i s  d o c t r i n e  of permi t t ing  recovery 

by an  e n t i t y  comprised of persons who were c lose ly  a s soc i a t ed  economically 

and c u l t u r a l l y  and who c o l l e c t i v e l y  used t h e  same gene ra l  a r e a  of land.  

And i n  commenting on the  Commission's adherence t o  t h i s  d o c t r i n e  and t h e  

Court of Claims affirmance the reo f ,  t h e  Court i n  f a c t  c i t e d  t h i s  very  

Hualapai  dec i s ion  now sought t o  be modif ied by p e t i t i o n e r .  The c i t a t i o n  

appears  on t h e  bottom of page 18 of t h e  s l i p  opinion (The Confederated 

T r i b e s  of t h e  Warm Springs Reserva t ion  of Oregon v.  The United S t a t e s ,  

Appeal No. 2-64, October 14, 1966). The c i t a t i o n  "Shoshone T r i b e  v .  
22. 

United S t a t e s ,  11 Ind. C 1 .  Comm. 458, 474 " should read "The Hualapai 

T r i b e  of  t h e  Hualapai Reservation, Arizona v .  The United S t a t e s  of 
22. 

America, 11 Ind. C 1 .  Comm. 458, 474 -. .I '  It i s  c l e a r  t h a t  t h e  r e f e r e n c e  

was i n  f a c t  t o  the  Hualapai case  s i n c e  t h e  Indian Claims Commission 

volume and page c i t a t i o n  does r e f e r  t o  t h e  Hualapai opinion and t h e  

d i r e c t  quote  i n  footnote  22 is  i n  f a c t  from page 474 of t h e  Hualapai  

op in ion .  That quote is  a s  follows: 
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Assuming f o r  a moment t h a t  t h e  Hualapai were n o t  a t r i b e  
i n  a p o l i t i c a l  sense,  we have a people who a l l  e t h n o l o g i s t s  
agree,  spoke t h e  same language, had a common c l u t u r e ,  i n t e r -  
marr ied,  made common use of t h e  lands away from t h e i r  
s e t t l emen t s ,  shared t h e i r  own t e r r i t o r i e s ,  engaged i n  common 
economic a c t i v i t i e s  and considered themselves one people.  
Such f a c t o r s  make the  Hualapai an i d e n t i f i a b l e  group and a 
land-owning e n t i t y  under the  Nooksack, Muckleshoot, and 
Washoe dec i s ions ,  supra.  ( S l i p  Opinion, p. 19) 

There have been a g r e a t  number of ca ses  before  t h i s  Commission i n  

which complex i s s u e s  have been r a i s e d  concerning t h e  i d e n t i t y  of t h e  

t r i b e  o r  group which a c t u a l l y  comprised t h e  land owning e n t i t y .  

Actual ly  t h e r e  have been few ins tances  of a c l e a r - c u t ,  p o l i t i c a l l y  

u n i f i e d ,  t r i b a l  land using e n t i t y .  Often land use a r e a s  have been 

u t i l i z e d  by t r i b e l e t s ,  o r  bands, or  o ther  autonomous small groupings 

o r  v i l l a g e s .  But t h i s  Commission has  t r i e d  t o  apply a common sense  

approach t o  each ind iv idua l  case.  Where v a r i o u s  groups of Ind ians  

joined toge the r  t o  c o l l e c t i v e l y  use  and occupy i n  Ind ian  f a s h i o n  a n  

a r e a  of land ,  we  have found such land us ing  e n t i t y  t o  have e s t a b l i s h e d  

Ind ian  t i t l e  t o  t h e  t r a c t  s o  used. We have no t  used t h e  argument of 

s e p a r a t e  autonomous v i l l a g e s  or groups t o  de fea t  a c la im based on 

Ind ian  t i t l e .  Of course each case  must be considered and decided on 

i t s  own p a r t i c u l a r  f a c t s .  But, i n  gene ra l ,  wherever-we have found a n  

o v e r a l l  group of Indians,  possessing some uni fy ing  l i n g u i s t i c  and 

c u l t u r a l  t i e s  and where such Indians joined i n  a common use  and occupat ion 

of a d e f i n a b l e  a r ea  of land,  we have found t h a t  such a land owning e n t i t y  

possessed Ind ian  t i t l e .  I n  such cases  t h e  most m a t e r i a l  f a c t o r  has  been 

t h e  u n i t y  of land use and occupation--the c o l l e c t i v e  use  by t h e  e n t i r e  
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group of t h e  e n t i r e  a r ea .  The p o l i t i c a l  u n i t y  of t h e  bands o r  

i d e n t i f i a b l e  group may be very weak--indeed i t  may be v i r t u a l l y  non- 

ex is ten t - -provided ,  however, t h e r e  i s  a un i ty  i n  t he  land use and 

occupation. It was under t h i s  doc t r ine  t h a t  we found t h a t  t h e  Hualapai 

Tr ibe  he ld  Indian t i t l e  t o  t he  a r ea  descr ibed i n  f i n d i n g  of f a c t  number 

17. 

But we have never appl ied  t h i s  d o c t r i n e  t o  inc lude  pe r iphe ra l  a r e a s  

which were no t  exe lus ive lyused  and occupied by t h e  land owning e n t i t y  

but  which were used and occupied a t  t h e  same time by o t h e r  neighboring 

Indians.  

I n  t h i s  Hualapai ca se  we have, we b e l i e v e ,  rendered a dec i s ion  which 

is f a i r  and j u s t  and supported by t h e  evidence of record.  The 4,459,500 

a c r e s  awarded t o  t h e  p e t i t i o n e r  r ep re sen t s  i t s  a n c e s t r a l  homelands which 

t h e  Hualapais  had exc lus ive ly  used and occupied i n  I n d i a n  f a sh ion  f o r  a 

long time. W e  do not  be l i eve  t h a t  t h e  law or  t h e  evidence j u s t i f i e s  

any enlargement of t h e  a r e a  t o  inc lude  t h e  " j o i n t  use" a r e a s .  And we 

do -no t  b e l i e v e  t h a t  t h e  Court of Claims has  i nd ica t ed  any change o r  

p rospec t ive  change i n  t h e  e s t ab l i shed  and w e l l  s e t t l e d  l a w  of Ind ian  

t i t l e .  

P e t i t i o n e r  has  r a i s e d  one f i n a l  po in t  i n  i ts  motion. P e t i t i o n e r  

seeks  t o  have t h e  no r the rn  boundary changed from t h e  southern  s h o r e l i n e  

of t h e  Colorado River t o  the  middle of t h e  Colorado River .  And it seeks  

t o  have t h e  southern  boundary changed from i t s  s e r i e s  of s t r a i g h t  l i n e s  

t o  a d e s c r i p t i o n  which fol lows n a t u r a l  watershed boundaries.  While we 
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a r e  aware t h a t  perhaps more a r t f u l  d e s c r i p t i o n s  might be devised f o r  

dep ic t ing  the a r e a  awarded the  p e t i t i o n e r ,  we do not  cons ide r  t h a t  

s u f f i c i e n t  reasons have been given f o r  changing, a t  t h i s  l a t e  d a t e ,  

our d e s c r i p t i o n  of t h e  Hualapai t r a c t  a s  s e t  f o r t h  i n  f i n d i n g  17. 

For t h e  reasons  s e t  f o r t h  above we have concluded t h a t  ~ e t i t i o n e r ' s  

motion should be denied. 

Wm. M. Hol t  
Wm. M. Holt  
Commissioner 

We concur: 

Arthur  V . Watkins 
Arthur V .  Watkins 
Commissioner 

T. Harold S c o t t  
T. Harold S c o t t  ( see  concurring opinion)  
Commissioner 
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S c o t t ,  Commissioner, concurs wi th  t h e  following Opinion: 

Although I have some doubts ,  a s  expressed h e r e i n a f t e r  a s  t o  t he  

i s s u e s  presented i n  t h i s  ma t t e r ,  I have concurred with my col leagues  i n  

order  t h a t  i t  may be presented t o  t h e  Court of Claims a s  soon a s  p o s s i b l e ,  

which p re sen t ly  involves  t h e  .necess i ty  of a  unanimous dec i s ion .  

During the  o r a l  argument i n  t h i s  ma t t e r  I suggested t h e  use of 

Sec t ion  20(a) of our Act t o  secure  t h e  advice of t he  Court of Claims on 

t h e  novel  ques t ion  involved a s  t o  t he  e a s t e r n  boundary ques t ion  ( see  T r . ,  

p. 24, e t  s e q ) .  However, counsel f o r  t h e  p e t i t i o n e r  h e r e i n  expressed h i s  

p re fe rence  f o r  t h e  a p p e l l a t e  procedure ( see  Tr . ,  p. 29 ) .  Thus, wi th  our 

d e c i s i o n ,  a  review by t h e  Court i s  assured .  

I am i n  f u l l  agreement wi th  my col leagues  a s  t o  t h e  wes tern  boundary. 

As t o  t h e  no r the rn  boundary I have some doubt. For example, i f  t h e  

Ind ians  came t o  t h e  southern  bank of t h e  Colorado River ,  which i s  t h e  

boundary we have confirmed h e r e i n ,  would i t  be reasonable t o  i n f e r  t h a t  

they  came t o  t h i s  r i v e r  merely t o  look a t  it o r  t o  a c t u a l l y  u se  i t ?  The 

p e t i t i o n e r s  he re  contend t h e  l i n e  should be the  middle of t h e  s t ream 

i n s t e a d  of t o  the  southern bank. 

As t o  t h e  southern boundary I have some doubt i n  view of t h e  evidence 

p re sen ted .  I agree we may use s t r a i g h t  l i n e s  a s  au thor ized  by d e c i s i o n s  

of t h e  Court of Claims. However, assuming the  use of a  s t r a i g h t  l i n e  i s  

neces sa ry ,  i t  msy be t h a t  t h a t  l i n e  should be drawn a t  a  d i s t a n c e  f u r t h e r  

t o  t h e  s o u t h  of t h e  l i n e  we have approved. 

As t o  t h e  e a s t e r n  boundary t h e  opinion of my col leagues  have c l e a r l y  

and a b l y  presented the  precedents  t o  da te .  The ques t ion  posed, however, 

based a s  i t  i s  on s tatements  made by t h e  Court of Claims i n  t h e s e  c a s e s ,  

i s  novel .  
T. Harold Sco t t  
T. Harold S c o t t ,  Commissioner 




