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Frank E .  Nash, with whom were 
Mark C.  McClanahan, T. Leland 
Brown and Sam Van Vac t o r ,  
Attorneys f o r  P e t i t i o n e r .  

Walter A. Rochow, with whom was 
M r .  A s s i s t a n t  Attorney General 
Edwin L. Weisl,  Jr., Attorneys 
f o r  the  Defendant. 

OPINION OF THE COMMISSION 

Watkins, Chief Commissioner, de l ivered the opinion of t h e  Commission. 

On October 14, 1966, the  Court of Claims, a f t e r  reaching c e r t a i n  

conclusions,  reversed and remanded t h i s  case back t o  t h e  Commission. 

The remand order from the  Court concerns i t s e l f  pr imar i ly  wi th  t h e  two 

p o i n t s  which t h i s  Commission has now reconsidered and ac ted  upon i n  com- 

p l i ance  wi th  the c o u r t ' s  d i r e c t i v e .  They are: 

... 2) there  i s  not  s u b s t a n t i a l  evidence t o  support t h e  
Commission's eas te rn  boundary determination, and w e  remand 
determination t o  the  Commission f o r  a redrawing of t h e  
boundary not inconsis tent  wi th  t h i s  opinion, 3) t h e r e  i s  
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s u b s t a n t i a l  evidence t o  suppor t  t he  ~omrnission 's  sou the rn  
boundary f ind ing  wi th  regard t o  Snake usage and l e n g t h  of 
Wayampam occupation, but  t h e r e  i s  n o t  s u b s t a n t i a l  evidence 
f o r  t h e i r  f ind ing  wi th  regard t o  common usage; t h e r e f o r e ,  
we remand t h i s  quest ion t o  t h e  Commission f o r  any a d j u s t -  
ment necessary t o  make the southern boundary de termina t ion  
c o n s i s t e n t  wi th  our  holding . . ." * 

The Eas te rn  Boundary 

The Court concluded from a l l  t h e  evidence t h a t  t h i s  Commission's 

d e l i n e a t i o n  of the  e a s t e r n  boundary of Wayampam "abor ig ina l  t i t l e "  a s  of 

t he  e f f e c t i v e  da t e  of t h e  1855 t r e a t y  ". .. i s  no t  supported by s u b s t a n t i a l  

evidence." I n  so  doing the  Court has  c l e a r l y  i nd ica t ed  t o  t h e  Commission 

t h a t  t he  l i n e  a s  drawn by the  Commission should be moved f u r t h e r  e a s t .  

The evidence c i t e d  by the  Court i n  support of i t s  conclus ions  i s  t he  same 

evidence t h a t  was considered by the  Commission. We s h a l l  n o t  q u a r r e l  w i t h  

t h e  Cour t ' s  view, f o r  we know t h a t  we a r e  dea l ing  i n  m a t t e r s  of judgment 

and n o t  of mathematical exactness .  I f  higher  a u t h o r i t y  has  now seen  t h e  

p i c t u r e  d i f f e r e n t l y ,  we bow t o  h igher  au tho r i ty .  We no te  i n  t h i s  r ega rd ,  

however, t h a t  the  Court has r e l i e d  p r i n c i p a l l y  upon the  conclus ions  of 

D r .  Ray, p e t i t i o n e r ' s  expert .  A s  t h e  Court has c l e a r l y  observed,  D r .  

Ray, i n  h i s  determination of what c o n s t i t u t e s  t he  e a s t e r n  boundary of 

Wayampam abor ig ina l  c laims,  has simply s p l i t  t he  d i f f e r e n c e  of  t h e  

ex t ens ive  common use a rea  t h a t  he found e x i s t e d  between t h e  e a s t e r n  l i m i t s  

of exc lus ive  Wayampam t e r r i t o r i a l  c laims and t h e  western l i m i t s  of t h e  

* The Confederated Tr ibes  of t h e  Warm Spring Reserva t ion  i n  Oregon v .  
United S t a t e s ,  Appeal No. 2-64, S l i p  Opinion of October 14, 1966, 
pp. 22, 23. The Court a l so  'vacated the  Commission's "Finding 4" i n  
i t s  remand order .  Finding 4 concerns i t s e l f  w i t h  t h e  ces s ion  of  f i s h -  
i ng  r i g h t s  i n  1865 and i s  not  r e l evan t  t o  claims-  a s s e r t e d  he re in .  
The Commission had advised the  p a r t i e s  pending t h e  appeal ,  t h a t  t h i s  
f i n d i n g  should be s t r i cken .  I n  considering a r e l a t e d  m a t t e r ,  t h e  
m a t e r i a l  i n  Finding 4 was inadver ten t ly  included i n  t h i s  docket.  
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land of i t s  Umatilla neighbors fu r the r  e a s t .  The Court says: 

11 ... He divided the common-use land from the  John Day 
River e a s t  t o  Willow Creek between the two t r i b e s  and 
placed the t e r r i t o r i a l  b.oundary a t  the  watershed divide 
of .these two streams." * 
Now, i f   petitioner?^ expert  i s  s a t i s f i e d  tha t  there  e x i s t s  a common 

use a r e a  of considerable magnitude between the Wayampam claimants on the 

west and the  Umatilla claimants ** on t h e  e a s t ,  then his  Wayampam e a s t e r n  

boundary l i n e  i s  c e r t a i n l y  a r b i t r a r y ,  s ince  i t  i s  placed f u r t h e r  e a s t  than 

the  a c t u a l  l i m i t s  of exclusive Wayampam t e r r i t o r y  a s  considered by D r .  

Ray. D r .  Ray's methodology i n  t h i s  case ,  wherein he has p lo t t ed  the  

boundaries of p e t i t i o n e r ' s  abor ig inal  claims i s  pe r fec t ly  c o n s i s t e n t  

wi th  the  pos i t ion  tha t  has general ly been followed by o the r  c la imants ,  

l o  these  many years--namely, t h a t  Indian claimants, i n  f ix ing  i n t e r -  

2- 
t r i b a l  boundaries, l i k e  nature ,  abhor a vacuum. The Commission's de te r -  

mination of the  eas tern  l i m i t s  of Wayampam abor ig inal  ownership exceeds 

t h a t  of p e t i t i o n e r ' s  expert ,  D r .  Ray; f o r  the  p om mission's l i n e  l i e s  

e a s t  of the  John Day River. It  should a l s o  be pointed ou t  t h a t ,  i n  i t s  

o r i g i n a l  thinking on t h i s  matter ,  the  Commission never considered i t s  

e a s t e r n  l i n e  a s  drawn to  be the  absolute l i m i t  of the  Wayampam a b o r i g i n a l  

t e r r i t o r y ,  so t h a t  even one s tep  f u r t h e r  eastward could not  be supported 

by s u b s t a n t i a l  evidence. Such p rec i s ion  i n  f ix ing  abor ig inal  boundaries 

i s ,  of course,  extremely d i f f i c u l t .  The l i n e  a s  f ixed by t h e  Commission 

a t  t h a t  time was considered by i t  t o  be a reasonable compromise based upon 

* P. 9 ,  S l i p  Opinion, October 14, 1966 
* see ~ o c k e t - N O .  264. The ~ o n i e d e r a t e d ~ r i b e s  of the  Umatilla Ind ian  

Reservation v. United S t a t e s ,  (1964) 14 Ind. C 1 .  Couun. 14 
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a l l  t h e  evidence. I n  l i g h t  of t he  Cour t ' s  r u l i n g ,  we have now re -eva lua t ed  

t h e  evidence and agree t h a t  a f u r t h e r  ex tens ion  eastward of t h e  e a s t e r n  

boundary l i n e  i s  j u s t  a s  reasonable and i s  supported by s u b s t a n t i a l  evidence.  

Therefore,  the e a s t e r n  boundary l i n e  w i l l  now commence a t  t h a t  p o i n t  

where an  extension of the  southern boundary Line from the  town of Maupin 

i n t e r s e c t s  Rock Creek, thence i n  a nor thwes ter ly  d i r e c t i o n  fo l lowing  

t h e  meanders of Rock Creek t o  i t s  i n t e r s e c t i o n  wi th  t h e  Wil lamet te  Base 

Line, thence no r th  on a l i n e  t o  t he  Columbia River  paqsing through the 

town of Ar l ing ton  i n  Gil l iam County. 

The Southern Boundary 

The problem i n  t h e  Court ' s  mind surrounding the  southern  boundary of 

t h e  Wayampam abor ig ina l  claim a s  determined by t h e  Commission i s  s e t  

2 o r t h  i n  t h e  following language of t h e  c o u r t ' s  opinion: 

"The opinion of the  Commission sugges ts  t h a t  i t s  
boundary determinations were inf luenced by a consider-  
a t i o n  In addi t ion  t o  those of i n c o n s i s t e n t  use  by the  
Snakes, and too sho r t  a per iod of Wayampam occupation. 
N ~ I T L * ~ ~ ,  t h e  Cowqission h i n t s  a t  a d e n i a l  of land because 
of i t s  usage a s  a common subs is tence  a rea  by more than 
one band of Indians ,  See 12 Ind .  C 1 .  Corn. 664, 710-711, 
720-723, 727." * 

F u r t h e r  on i n  i t s  opinion the Court punctuates  i t s  concern over  t h e  sou the rn  

boundary i n  t h e  following manner: 

"... With regard t o  the southern boundary, t he  Cormnission's 
d e c i s i o n  i s  unclear  upon which f ind ings  i t s  determinat ion 
i s  based. Even though the re  i s  s u b s t a n t i a l  evidence t o  
suppor t  i t s  dec is ion  on the  southern boundary, chis d e t e r -  
mina t ion  cannot be upheld s ince  the re  e x i s t s  grounds upon 
which i t s  ac t ion  cannot be sustained.  Secu r i ty  and Exchange 
Commission v. Chenery Corp., 318 U.S . 80, 94-95 (1943). There- 
f o r e ,  we  remand the  i s sue  t o  t h e  Commission f o r  a de te rmina t ion  

* P. 18,  S l i p  Opinion, October 14, 1966 
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of +he southern boundary not  incons i s t en t  with t h i s  
opinion's holding on the  c u l t u r a l  uni ty  of the Wayampam." * 
Final ly  i n  i t s  concluding paragraph, the Court summed up a s  follows: 

. . . . .  
"... 3) there  i s  s u b s t a n t i a l  evidence to  support the  Com- 
mission's southern boundary f inding with regard t o  Snake 
usage and length of Wayampam occupation, but the re  i s  not  
subs tan t i a l  evidence f o r  t h e i r  f inding with regard t o  
common usage.; therefore ,  w e  remand t h i s  quest ion t o  the  
Commission f o r  any adjustment necessary to  make t h e  southern 
boundary determination cons i s t en t  wi th  our holding, ..." * 
F i r s t  of a l l  the  Commission more than agrees wi th  t h e  Cour t ' s  con- 

c lus ion  t h a t ,  

I t  ... the Commission seems t o  admit t h i s  c u l t u r a l  u n i t y  
of the  Wayampq~." * 

The f a c t  i s ,  w e  do admit i t ,  and a s  a p r a c t i c a l  mat ter ,  t h e  Commission 

t r e a t e d  the  Wayampam a s  a s ing le  land owning e n t i t y .  This is q u i t e  evident  

because the  Commission circumscribed the  lands owned by t h e  four  bands of 

Wayampam within a s ingle  boundary l i n e .  The ~onunission's  subsequent attempt 

t o  de l inea te  separately the  land used by these bands was r -ea l ly  academic 

i n s o f a r  a s  determining o v e r a l l  Wayampam exclusive land ownership. The 

Commission was wel l  aware of the  c u l t u r a l  uni ty  of t h e  four  bands, and 

t h e i r  r e l i ance  upon concerted ac t ion  i n  p r a c t i c a l l y  a l l  t h e i r  endeavors. 

Consepuently, we did not  f ind  any "common usage" a reas  between t h e  individual  

t e r r i t o r i a l  haunts of the  four  Wayampam bands. The f a c t  i s  c l e a r l y  

demonscrated on the map included a t  the  end of the  Court 's  opinion. 

* P .  21 S l ip  Opinion, October 14, 1966 
* P .  23, supra, 
* *  P .  119, supra. 



18 Ind,  C 1 .  Comm. 354 

The Commission found t h a t  each of the four  Wayampam bands had a 

s t rong  sense of i nd iv idua l  land ownership wi th  r e spec t  t o  t h e i r  immediate 

v i l l a g e  s i t e s  and f i s h i n g  grounds. However, wi th  r e s p e c t  t o  those a r e a s  

o u t s i d e  t h e  immediate v i l l a g e  s i t e s ,  the Commission found a s  fol lows:  

"... The land o u t s i d e  of these  s i t e s  and t h e i r  immediate 
v i c i n i t y  was considered open country, sub jec t  t o  u se  by any 
member of any one of the four  bands, the  Wascos and o t h e r  
f r i e n d l y  Ind ians .  Nei ther  of t he  four  bands made any c la im of 
r i g h t  during the  period i n  quest ion,  t o  exc lus ive ly  u t i l i z e  
zny of  t h i s  a r e a  beyond the  v i c i n i t y  of t h e i r  own f i s h i n g  
grounds and v i l l a g e  s i t e s .  Other Indians  e n t e r i n g  t h i s  a r e a ,  
w i t h  t h e  except ion of the Snake Indians t o  the  south  and south-  
e a s t ,  used such ou t ly ing  lands a s  they wished and wi thou t  
ob jec t ion ."  * 
The southern  boundary a s  f i xed  by the  Commission was determined 

s t r i c t l y  on t h e  b a s i s  t h a t  1) t h e r e  was s u b s t a n t i a l  evidence of Snake 

usage s o u t h  of t h i s  l i n e  during c r i t i c a l  per iods  involved,  and 2) t h e  

Wayampam exc lus ive  use and occupancy of much of t he  a r e a  south  of t h e  

southern  boundary was of such recent  o r i g i n  before  t he  1855 Trea ty  of  

c e s s i o n  a s  t o  c o n s t i t u t e  too s h o r t  a period of t i m e  i n  which a b o r i g i n a l  

t i t l e  cou ld  have r ipened.  No area  outs ide of t h i s  southern  boundary 

was denied  t o  t h e  Wayampam because of any common usage among t h e s e  f o u r  
. .< 

bands. The f a c t  t h a t  t he  Commission found no p o l i t i c a l  u n i t y  e x i s t i n g  

between t h e s e  bands and t h a t  they had maintained t h e i r  s e p a r a t e  i d e n t i t y  

throughout  t h e  t r e a t y  negot ia t ions ,  did not  i n  t h i s  i n s t a n c e  c o n t r o l  t h e  

Commissipn's determinat ion of t he  ove ra l l  a r ea  t o  be awarded t o  t h e s e  

* Find ing  o f  Fac t  36, 12 Ind. C 1 .  Corn., 664, 686-687. 
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Ind ians .  The uni ty  of purpose exerc ised  by the  Wayampam bands i n  deal-  

ing wi th  the h o s t i l e  Snake a c t i v i t y  t h a t  cons tant ly  thwarted Wayampam 

territorial expansion was noted i n  s e v e r a l  of the  omm mission's Findings 

of Fac t ,  f o r  example: 

. . . . .  
11 ... There were occasional  meetings among the  severa l  s e p a r a t e  
bands, usually f o r  the purpose of d iscuss ing t h e  cons tant  
problem of defense agains t  t h e  Snake Indians." * 

And, wi th  reference t o  the  John Day River Indians ,  
. . . . .  

I t  . . . In con junction with the  o the r  Wayampam they took 
necessary offensive and defensive a c t i o n  i n  deal ing  wi th  
the  h o s t i l e  Snakes." ** 
Viewed i n  l i g h t  of our explanation a s  set f o r t h  above, the  Commission 

f e e l s  t h a t  those pages of the ~ o u u n i s s i o n ~ s  Findings of Fact  and Opinion 

c i t e d  by the  Court, and p a r t i c u l a r l y  t h e  language appearing i n  t h e  second 

*Jnk 
paragraph of the ~omrnission's Finding 52, does no t  demonstrate any 

apparent  den ia l  of Wayampam t e r r i t o r i a l  land claims below the  southern  

boundary a s  f ixed by the Commission, on account of tlcommon usage" by the  

f o u r  Wayampam bands. The Commission has the re fo re  concluded t h a t  t h e  

* Finding of Fact 35, 12 Ind. C 1 .  Comm., 6 6 4 ,  686 
* Finding of Fact 49, supra, p. 708 - 1 2  Ind.  C 1 .  Comm. 664, 710 

.... 
11 ... However, we a l so  f ind  t h a t ,  w i th  respect  t o  the  remainder of the  
claimed area outside of the  lands awarded here in ,  the re  i s  i n s u f f i c i e n t  
evidence t o  prove ac tua l  exclus ive  use  and occupancy i n  any of the  
seven bands. On the contrary,  the  t h r e e  Wasco bands, t h e  f o u r  Way- 
ampam bands, as  well  a s  the  Snake Indians ,  Molala, and o t h e r s  wandered, 
t r a v e l e d ,  hunted, f i shed,  gathered,  and fought over the  remainder of 
t h e  claimed area throughout t h e  c r i t i c a l  period, but  none of them d id  
so  i n  any exclusive manner, o r  f o r  a long enough time t o  p e r f e c t  
I n d i a n  t i t l e  thereto." 
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evidence of record does not  warrant  any change o r  adjustment i n  

t h e  Wayampam southern boundary l i n e  a s  prevously drawn (except f o r  i t s  

ex t ens ion  i n  conjunct ion wi th  t h e   omm mission's r e l o c a t i o n  of the  

e a s t e r n  boundary). The Commission w i l l  e n t e r  an o rde r  making t h e  

app ropr i a t e  changes i n  t he  ~ o m m i s s i o n ~ s  Findings of Fac t  i n  conformity 

w i t h  t h i s  opinion. 

Arthur V. Watkins 
Chief Commissioner 

1 concur: 

Wm. M. H o l t  
Assoc ia t e  Commissioner 

Assoc ia t e  Commissioner T. Harold S c o t t  d i d  n o t  p a r t i c i p a t e  i n  t h e  case .  








