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BEFORE THE INDIAN CLAIMS COM%,ISSION 

TilE WCKLESLOOT TRISE OF INDIANS,  j 
) 

P e t i t i o n e r ,  1 
1 

v .  > Zocket No. 98 
E 

UNITED STATES OF AWRICA, 

DecFded: Mar. 31, 1-967 

FINDINGS OF FACT I N  THE MATTER OF APPLICATION FOR ALLOWANCE 
OF ATTORNEYS ' FEES AND EXPENSES I N C U U S D  IN THE PROSECUTION OF THE CLAIM 

The Commission makes the  fol lowing f i2d ings  of f a c t :  

1. We have f o r  cons idera t ion  t h e  a p p l i c a t i o n  f i l e d  h e r e i n  on 

February 23, 1967, f o r  t h e  allowance of a t t o r n e y s P  f e e s  and reimbursable  

expenses i ncu r red  i n  t he  prosecut ion  of t h e  claim. 

At torneys '  Fees 

2. The a t t o r n e y s P  con t r ac t ,  dated December 10, 1949, between t h e  

Muckleshoot T r ibe  of Indians and Attorneys Kenneth J .  Selander ,  F rede r i ck  

W. Post  and Kenneth R. L. Simmons w a s  approved by t 5 e  Commissioner of 

I n d i a n  A f f a i r s  on February 21, 1950, f o r  a period of seven y e a r s  

beginning w i t h  the  da t e  of approval.  me con t r ac t  was extended f o u r  t imes  

w i t h  t h e  approval  of an authorized r e p r e s e n t a t i v e  of t h e  Sec re t a ry  of 

t h e  I n t e r i o r .  The lest ex tens ion  wzs f o r  a per iod of t h r e e  yea r s  

beginning  on February 20, 1966, and t h e  con t r ac t  i s  c u r r e n t l y  i n  e f f e c t .  

On September 25, 1950, Kenneth Selander assigned a l l  of h i s  r i g h t ,  t i t l e  

and i n t e r e s t  i n  and t o  s a i d  con t r ac t  t o  Freder ick  W. Post wi th  t h e  

approval  t he reo f  by t h e  Cornmissioner of Indian  Af fa i r s  on January 22, 

1951. The s a i d  Kenneth R.  L. Simmons d ied  i n t e s t a t e  orn A p r i l  13, 1953, 



18 Ind, C l .  Comm. 349 350 

leaving as h i s  s o l e  h e i r s  a t  law h i s  wi fe ,  Hazel Day Simmons, and h i s  

two ch i ld ren ,  Kewt~n Cay Simmons and Sara Sirnmons Ee r t z ,  and h i s  

e s t a t e  was closed F e b r ~ a r y  4 ,  1955- The s ~ i d  Hazel Day Simmons d i e d  

t e s t a t e  on December 31, 1958, L e s v i ~ g  a l l  her  property t o  t h e  two 

ch i ld ren ,  Newton Dsy Sinnoas and Sara Sfmzmns S e r t z ,  and h e r  e s t a t e  

was c losed  on March 25, 1960. The s a i d  Newton Day Simmons and Sa ra  

Simmons Hertz ,  t he  two aforesa id  ch i ld ren  of Kenneth R.  L. and Hazel 

Day Simnons, a r e  s o l e  h e i r s  a t  law aad d i s t r i b u t e e s  of Kenneth R. L. 

Simmons, and a r e  j o i n t l y  e n t i t l e d  t o  any i e r e r e s t  t h e  Kenneth R.  L. 

Simmons e s t a t e  may have i n  a t torneys '  f e e s  r e a l i z e d  from t h e  Muckleshoot 

T r i b e ' s  claim. 

3 .  The approved a t to rneysv  con t r ac t ,  zs extended, provides t h a t  

t h e  compensation t o  be received by the  a t to rneys  f o r  s e r v i c e s  rendered 

s h a l l  be  wholly cont ingent  upon a recovery by t h e  MwkEeshoot T r i b e ,  

and s h a l l  not  exceed t e n  percent of such recovery. 

4. The a t t o r n e y s P  con t r ac t  imposed upon the  a t to rneys  t h e  r e s p o n s i b i l i t y  

of i n v e s t i g a t i n g  and prosecuting t o  a f i n a l  conclusion t h e  c la im of t h e  

Muckleshoot Tr ibe  aga ins t  the United S t a t e s .  The claim which was i n s t i -  

t u t e d  and prosecuted by the  a t torneys  i n  t h i s  case  was f o r  payment f o r  

lands  of t h e  t r i b e  i n  t he  present  S t a t e  of Washington ceded t o  t h e  United 

S t a t e s .  

5 ,  The l i t i g a t i o n  i n  t h i s  case has covered a period of a t  l e a s t  

seventeen  yea r s .  n , e  f i r s t  phase of the clzim was t h e  t r i a l  and d e t e r -  

mina t ion  wi th  r e s p e c t  t o  the  hssce of t h e  ex ten t  and boundaries of t h e  

l ands  a b o r i g i n a l l y  okmed by pe t i t i one r  t r i b e ,  and other  hea r ings  and 
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determinat ions wi th  r e s p e c t  t o  t h e  va lue  of such lands and t h e  con- 

s i d e r a t i o n  paid t h e r e f o r  by defendsnt .  A t  each of t h e s e  t r i a l s  numerous 

e x h i b i t s  were rece ived  i n  evidence and the  testimony of expe r t  w i tnes ses  

was taken. Tne i s s u e  of o f f s e t s  was resolved by an approved compromise 

s e t t l e n e n t .  On October 18, 1963, a fFns l  judgment i n  favor  of t h e  

p e t i t i o n e r  and a g a i n s t  t h e  defendant was en tered  i n  t h e  sum of $80,377.00. 

The p e t i t i o n e r  prosecuted an  appeal  t o  t h e  U.  S. Court of Claims which 

Court affirmed t h e  Coinmission's decisio-n, Tne p e t i t i o n e r  t hen  app l i ed  

f o r  a w r i t  of c e r t i o r a r i  which was denied by the  United S t a t e s  Supreme 

Court.  

6 .  The Cormnission h iv ing  considered t h e  s e r v i c e s  performed by t h e  

a t to rneys ,  t h e  amount of t h e  recovery,  t he  time spent  on t h e  case ,  and 

t h e  cont ingent  c h a r a c t e r  of t h e  f e e ,  f i n d s  t h a t  t h e  a t t o r n e y s  have earned  

and a r e  e n t i t l e d  t o  t h e  f u l l  sum allowed by t h e  a t t o r n e y s '  c o n t r a c t  w i th  

t h e  Muckleshoot T r ibe ,  namely, t e n  percent  of t he  recovery i n  t h i s  ca se ,  

o r  $8,037.70. 

Reimbursable Expenses Incur red  by Attorney Freder ick  W. Post  

7.  The a t to rneys '  c o n t r a c t  provides t h a t  t h e  a t t o r n e y s  s h a l l  a l s o  

be allowed and reimbursed from t h e  amount of any judgment rece ived  such 

a c t u a l  expenses i ncu r red  by them a s  may be f ixed  by t h e  Ind ian  Claims 

Commission pursuant t o  Sec t ion  15 of the Act of August 13, 1946.  

Sec t ion  15 of t he  Act provides f o r  t he  payment of " a l l  reasonable  expenses 

i ncu r red  i n  the  prosecut ion  of t h e  claim." 
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8. The a t torney ,  Frederick W. Post ,  seeks an allowance f o r  i tems 

of expense inccrred by h i m  in the prosecc t ion  of t he  else which he paid 

from h i s  personal funds t o t a l i n g  $1,693.49. We f i n d  these  i tems of 

expense incurred by M r .  Posc i n  the  prosecut ion of the claim a r e  

al lowable as reimbursable expenses. 

9. The a t to rneysq  con t r ac t  with t h e  p e t i t i o n e r  t r i b e  of December 10,  

1949, provides t h a t  the  a t t o rneys  "may employ such t echn ica l  o r  s teno-  

graphic  a s s i s t a n c e  i n  r e spec t  of t h e i r  ob l iga t ions  under t h i s  c o n t r a c t  

as they may deem necessary, same t o  be paid a s  expenses i n c i d e n t a l  t o  

t h e i r  employment thereunder." 

10. . The a t torney ,  Frederick W. Post ,  employed Arthur C.  Ba l l a rd  

a s  an exper t  wi tness  and an thropologis t  t o  research  t h e  h i s t o r y  of t h e  

Muckleshoot T r ibe  and g ive  testimony before  t h e  Commission a t  t h e  t r i a l  

e s t a b l i s h i n g  t h e  p e t i t i o n e r ' s  Ind ian  t i t l e  t o  t h e  sub jec t  lands.  M r .  

Post  t e s t i f i e d  a t  the  hearing before  t h e  Commission f o r  payment of 

a t t o r n e y s P  f e e s  and expenses on Marsh 17,  1967, t h a t  he had agreed t o  

pay M r .  Ba l l a rd  $1,500.00 f o r  h i s  s e rv i ces  a s  an exper t ,  i r r e s p e c t i v e  

of t h e  outcome of the  case;  t h a t  he has  paid him $350.00 and w a s  reimbursed 

f o r  t h i s  amount by the  p e t i t i o n e r  t r i b e  and i s  personal ly committed t o  

pay M r .  Bal l a r d  the  add i t i ona l  sum of SE,200.00. 

M r .  Post a l s o  employed D r .  Janies E. Crutchf ie ld ,  a  Professor  of 

Economics a t  t h e  Universi ty  of Washington, a s  an exper t  wi tness  t o  prepare  

a  r e p o r t  and g i v e  testimony before t h e  Conzmission on t h e  i s s u e  of va lue  

of t h e  s u b j e c t  Lands, which he did.  M r .  Post t e s t i f i e d  a t  t h e  March 17,  

1967 hear ing  t h a t  he had agreed t o  pay D r .  Cru tchf ie ld  $1,000.00 f o r  h i s  
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s e r v i c e s  a s  aa exper t  i n  s a i d  case  i r r e s p e c t i v e  of t h e  outcome of s a i d  

c z s e ;  t h z t  he had paid him $250,00 and wzs reEm5~rsed f o r  t h i s  zmount 

by the  p e t i t i o n e r  t r i b e  2nd he is  pe r sona l ly  committed t o  pay D r .  

C r ~ t c h f i e l d  the  a d d i t i o n a l  sum of $750.00. 

11, R e  Commission i s  f a m i l i a r  wi th  t 5 e  se rv i ces  rendered by both 

X r .  Bal l a rd  and D r .  C r c t t h f i e l d  i n  t h i s  c a s e  and we cons ider  t h e  compen- 

s a t i o n  agreed t o  be paid by Vr. Post  t o  M r .  BaPlard of $1,500.00 and t o  

D r .  C ru t ch f i e ld  of $1,000.00 f o r  such s e r v i c e s  a r e  reasonable expenses 

i ncu r red  i n  t h e  prosecut ion of t h e  claim.  We f i n d  t h a t  a t t o r n e y  P o s t ' s  

c la im f o r  t h e  balance due M r .  Bal l a rd  of $1,200.00 and D r .  C r u t c h f i e l d  of 

$750.00 should be approved and allowed. 

12. Accordingly, Precterick W. Post and Newton Day Simmons and 

Sa ra  Simmons Hertz ,  a s  h e i r s  a t  law of t h e  e s t a t e  of Kenneth R. Lo Simmons, 

deceased,  and d i s t r i b u t e e s  of t h e  e s t a t e  of Hazel Day Simmons, deceased,  

a r e  e n t i t l e d  t o  an a t to rneys '  f e e  of $8,037.70. That i n  a d d i t i o n  t h e r e t o ,  

t h e  s a i d  Freder ick  W. Post i s  e n t i t l e d  t o  t h e  sum of $3,649.49 a s  

re imbursable  expenses incur red  by him i n  t h e  prosecut ion of t h e  c la im,  

and i t  w i l l  be so  ordered. 

(Signed) Arthur V. Watkins 
Chief Commissioner 

(Signed) Wm, M. Holt 
Associate  Commissioner 

(Signed) T. Harold S c o t t  
Associate  Commissioner 




