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BEFORE TIlE I N E I A R  \'LALP:S COkDlIS S I O N  

THE CREEK KATIOK,  

P l a i n t i f f ,  

V .  

THE UNITED STATES, 

Docket Nos, 273, 277 

Defendant. 

Decided: February 28, 1967 

Appearances: 

Paul  M. Niebe l l ,  Attorney f o r  
P l a i n  t i f f  

Cra ig  A. Decker, w i th  whom was 
M r .  A s s i s t a n t  Attorney Cenerab 
Edwin L o  Weisl ,  Jr, ,  Attorneys 
f o r  Defendant 

PER CURIAM: The above-styled s u i t s  a r e  he re  cons ide red  t o g e t h e r  

only. because, momentarily, they p r e s e n t  a  s i n g l e  i s s u e :  Whether p r i o r  

l i t i g a t i o n  compels a p p l i c a t i o n  of t h e  d o c t r i n e  of  r e s  j u d i c a t a  t o  t h e  

e x c l u s i o n  o f  f u r t h e r  l i t i g a t i o n .  This i s s u e  i s  r a i s e d  by t h e  d e f e n d a n t ' s  

motions f o r  summary judgment, 

Docket N o .  273 seeks  recovery f o r  t he  " t rue  va lue"  o f  toxn l o t s  

which, t h e  p l a i n t i  f f  contends, were under-appraised by t o m s i t e  c o r n i s -  

s t o n e r s  who had been appointed by the  defendant .  Docket No. 277 seeks  

recovery  f o r  va r ious  " t r e spas ses"  conq i t t ed  by r a i l r o a d s  a n d  t h e i r  

pe r sonne l  w i thou t  e f f e c t i v e  oppos i t i on  from the  defendant .  Some back- 

ground f a c t s  r e l e v a n t  t o  Docket No, 273 may be found i n  Creek Nation 



U r i t c c c  S t z l t s ,  97 C ,  C J L ,  602 ( IY42 ) ,  cc:rto den, 31-8 U , S c  7 8 7  ( 1 9 4 3 ) '  " .a, ' 

c o m ~ e l s  2 ~ p l l c a t i o n  of t . h ~  doc t r i no  of res j u d i c a t a  t o  the exclusion of  i 
ful- t .her  l i t i g a t i o n ,  

Dockkt No, 273 i s  based on the  a1 t e r n a t i v e s  of  r e v i s i o n  o f  the ! 
undi.rlying t r e a t i . e s  and agrr_enents (Ciause 3 )  o r  r scovcry  upon f a i r  and 

honorable  d e a l i n g s  (Clause 5 )  suppl ied  by S e c t i o n  2 of  t h e  I n d i a n  Cla ims  

Commission Acr o f  3.946 (25  U,S .C ,  7 0 a ) ,  Dockrt No, 277 i s  p r e d i c a t e d  

s@lkly upon a l a c k  of f a i r  and honorable dea l ings*  These a r e  causes  of  

a c t i o n  which wcre  n o t  a v a i l a b l e  in ail? f o r m  p r i o r  t o  passage  o f  t h e  Act .  

i Greek Nation -- v .  United  stat?^, :rSS C .  C l s ,  483 (1964). An a b s o l u t e  

r e q u i r e m e n t  f o r  a p p l i c a t i o n  of  the d u - t r i n e  of r s s  j u d i c a t a  i s  u n i t y  

of  p a r t i e s ,  f a c t s ,  and causos of  a c t i o n .  The i n s t a n t  s u i t s  a r e  p r e d -  

i c a t e d  upon causes of  a c t i o n  not  a v t i i a b l e  i n  p r i o r  litigation i n  the 

Cob?-; o f  C l s i m s ,  IL io l lows  t h a t  the  p l e a s  of  res j u d i c a t a  canna t  p r e v a i l ,  

%ere i s  one  f u r t h e r  ma t t e r ,  p e r ~ a i n i n g  s o l e l y  t o  Docket NO, 277, 

which m e r i t s  mention. ' k e  defendant ccntends,  a r  rhe top  of  page 2 of 

thc- mo?ion f o r  summary judgment, t h a t  

I I .  I ,  The f a c t s  a l l eged  by p l a i n t i f f  ~ E T E ~ G ~  even i f  
t r u e ,  s t a t e  no cause of a c t i o n  a g a i n e t  the United S t 3 t s , "  

T h i s  i s  a c-ontcnt ion n o t  found i n  th2 defendant ' s  mor ion f o r  summary 

judcmcnt- In D o r k ~ c  No, 273 ,  I n f e r e n t i a l l y  (and  t h e r e  i s  nof:hing Ln t h c  



r a i l r p a d s  and n o t  by t h e  d e f e n d a n t ,  11: would  folio^,^ t h a t  t h e  p l a i ~ t i  if 

shou ld  look t o  the \:rongdoers, and n o t  t o  the. d e f e n d a n t ;  f o r  ccm?cnsar. inn,  

The p l a i n t i < £  ' s  theory of rccovery i n  Doclct t K O ,  277  i s  t h a t  a t o r t  

was committed by L I I ~  r a i l r o a d ,  o r  by s e v e r a l  r a i l r o a d s ,  a n 3  t h a t  the dc- 

f e n d a n t  p a r t i c i p a t e d  i n  t h a t  t o r t  ( T r .  6 0 ) ,  I n  a s L m i l a r  s i - t u a t i o n ,  

t h i s  Coli?nlission h e l d  t h a t ,  conce ivab ly ,  a c a u s e  of a c t i o n  a g a i n s t  thc? 

de fendan t  cou ld  e x i s t  i f  i t  could be demonstra ted t h a t  t h e  d e f e n d a n t  

p a r t i c i p a t e d  i n  t h e  commission o f  t h e  wrong o f  which t h e  p l . a i n t i f  f 

complains .  Osage Nat ion v. United S t a t e s ,  1 6  Ind .  C 1 ,  Corn. 1 9 0  (1 965) ,  

Whether t h a t  p a r t i c i p a t i o n  1,lere malevo len t  o r  i n a c - t i v e  wou1.d n o t  seem t o  

be c o n t r o l l i n g ,  

I n  view o f  t h e  f o r e g o i n g  d i s c u s s i o n ,  i t  i s  a p p a r e n t  t h a t  b o t h  
- - 

mot ions  f o r  summary judgment must be and t h e  same a r e  h e r e b y  d e n i e d .  

The o r i g i n a l  o f  t h i s  P e r  Curiarn Opinion s h a l l  be  f i l e d  i n  Docket  

NO. 273 and  a copy, c e r t i f i e d  by t h e  Clerk o f  t h e  C o m i s s i o n ,  s h a l l  be 

f i l e d  i n  Docket No. 277.  

Ar thur  V . Wa t k i n  s 
Chief  Commissioner 

Urn. M, H o l t  
A s s o c i a t e  Commissioner 

T.  Harold  S c o t t  
A s s o c i a t e  Commissioner 




