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. - OPINION OF TEE COMMISSION 

Chief Commissioner Watkins rendered t h e  d e c i s i o n  f o r  t h e  Commission. 

Th i s  i s  a n  a c t i o n  brought by the  Pueblo of Laguna, p e t i t i o n e r  f n  
8.- .;< . %&- , . I  

Docket NO. 227, under t he  Indian  C l a i m s  Comiss ion  A c t  of August 13, 

1946 (60 S t a t .  1049), f o r  the tak ing  of lands  claimed t o  have been owned 

o r  occupied by p e t i t i o n e r ,  and f o r  o the r  damage caused t o  p e t i t i o n e r  by 

t h e  defendant ,  - the United S ta t e s .  However, t h e  p e t i t i o n e r  i n  Docket 

NO. 266, t h e  Pueblo de Acoma, a l s o  claimed a b o r i g i n a l  t i t l e  t o  p a r t  of 

t h e  l ands .  Therefore,  on January 18, 1955 t h e  Commission o rde red  t h a t  

Docket No. 227 be consol idated wi th  Docket No. 266 i n s o f a r  as t h e  c l a i m s  

> 



i n  each overlap the  ocher .  Later ,  on Februsry 3, 1951,  t h e  Conz~ i s s ion  

ordered Docket Nos. 227 and 205 consolidated for p u r p o s e s  of t r l e l  v i t h  

a r e a s  claimed i n  those docliets overlzpped t h e  a r e a  cle-ined i n  Cocket 

No. 229. 

I n  t h e  i n t e r v a l  between t h e  o r d e r s  o f  conso l ida t ion ,  t r i a l  of  t h e  

Acoma and L a p n a  claims was concluded on September 19, 1957. Fol lowing  

t h e  order  of  c o n s o l i d a t i o n  w i t h  t h e  Navajo case,  however, f u r t h e r  t e s t s -  

many and documentary evidence w a s  p resented  by t h e  two pueblos i n  Docket 

No. 229. The r e s u l t  i s  t h s t  a l l  tes t imony and documentzry ev idence  i n  

Docket No. 229 and Dockets 227 and 266, i n s o f a r  a s  t h e  same may r e l a t e  

in any way t o  t h e  t e r r i t o r y  h e r e i n  claimed by t h e  Pueblo of Laguna, a r e  

now a  p a r t  o f  t h e  record  t o  be cons idered  i n  de te rmining  t h i s  p e t i t i o n e r ' s  

a b o r i g i n a l  c l a i m .  

During t h e  course  of  t h e  hea r ings  i n  t h i s  c a s e  t h e  c l a i m s  o f  a l l  

t h r e e  p e t i t i o n e r s  have been somewhat modified. Counsel f o r  p e t i t i o n e r  

i n  Docket No. 227 s t a t e d  du r ing  t h e  hea r ing  t h a t  t h e  Lagunas were 

c la iming  '4nuch l e s s  a r e a  than  i s  a l l e g e d  i n  ou r  complaint"  (TL. 311).  

Counsel f o r  p e t i t i o n e r  i n  Docket No. 266 dec l a red  d u r i n g  t h e  h e a r i n g  

t h a t  p e t i t i o n e r s  i n  Dockets 227 and 266 had agreed on t h e  d i v i d i n g  l i n e  

e s t a b l i s h e d  by t h e  Court decree  of 1857 as the  d i v i d i n g  l i n e  b e m e e n  t h e i r  

s e p a r a t e  claLms (Tr. 157), This  c u t  o f f  t h e  e a s t e r n  t h i r d  o f  t h e  Acoma 

c l a im (Tr.  157). The d i v i d i n g  l i n e  was descr ibed  a s  "being a  n o r t h  and 

s o u t h  l i n e  running from township 1 south,  t he  d i v i d i n g  l i n e  between 

ranges  6 and 7  west, s t r a i g h t  n o r t h  t o  tovmship 13  no r th ,  r anges  6  2nd 7 
\ 

ves t . "  (Tr. 158) Coullsel f o r  pe t i t - ioner  i n  Docket No. 266 a l s o  s a i d  t h a t  



" a f t e r  t h e  proceeding, we a r e  go ing  t o  ask f o r  permission t o  amend o u r  

complaint t o  show t h a t  s t i p u l a t i o n , "  (Tr. 157)  Subsequently a Pfemo- 

randuin Agreement was en te red  i n t o  s i g n e d  by r e~resen ta t : ivcs  of t h e  

Acomas and Lagunas and t h e i r  r e s p e c t i v e  att:orncJys on May 11, 1959, 

zccep t ing  t h e  zbove d i v i d i n g  l i n e  as  t he  comnon boundary between t h e f r  

two c la ims .  (Acoma EX. 54; Aco~na ~ r i e f ,  pp, 113-117) I r , sofar  a s  t h e i r  

r e s p e c t i v e  claims a r e  concerned, t h i s  agreement, i n  e f f e c t  e l imina ted  

any over lap .  P e t i t i o n e r  i n  Docket No. 229, t h e  Navajo Tr ibe  o f  Ind ians ,  

whose c l a im completely overlapped t h e  o the r  two claims,  submi t ted  a map 

l a b e l l e d  "Appendix A" a long  wi th  i t s  proposed f ind ings  o f  f a c t ,  on which 

was o u t l i n e d  a l a r g e  p a r t  of t h e  over lap  a r e a  conceded by them n o t  t o  have 

been "Exclusively Used and Occupied by Navajos." Of course ,  any modi f i -  

- c a t i o n s  i n  t h e  o r i g i n a l  c laims of t h e s e  p e t i t i o n e r s  does n o t  affect :  t h e  

r i g h t  of  t h e  defendant  t o  show t h a t  t he  overlaps,  a s  o r i g i n a l l y  clafrned 

do i n  f a c t  e x i s c ,  

The p r e s e n t  c l a i m  i s  based on a b o r i g i n a l  t i t l e .  I n  o r d e r  f o r  an 

I n d i a n  t r i b e  o r  group t o  e s t a b l i s h  a b o r i g i n a l  o r  Infiian t i t l e  and r ecove r  

on such a claim,  s e v e r a l  elements must be present .  F i r s t ,  a b o r i g i n a l  

t i t l e  o r  "Indian T i t l e 1 '  i s  based among o t h e r  th ings  on exc lus ive  use,  

occupancy and possession.  Alcea Band of Tillanmoks v. United S t a t e s ,  

329 U.S. 40. However, "the r u l e  of ' exc lus ive  use and occupancy' 

must be r ea sonab ly  appl ied .  The term 'exc lus ive '  i s  d e f i n a b l e  a s  

exc luding  o r  having  t h e  power t o  exclude, l i m i t i n g  o r  l i m i t e d  t o  

posses s ion ,  c o n t r o l ,  o r  use by a s i n g l e  i nd iv idua l  o r  o rgan iza t ion ,  

and as a p p l i e d  t o  use  and occupancy of land by a b o r i g i n a l  Ind ians  

>. 
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involves  cons idern t ions  o f  the  ' l and  us ing  e n t i t y 1 . "  C o n f e d e r ~ t e d  

TrTbes of the  linleti.lla Rese l~ ra t ion  v. Uiliti:d S t 2 3 ,  8 Ind.  C I ,  Com1. 513, ------- 

d e s t r o y  the  ' exc lus ive  occupancy' requirct i  f o r  Indian  t i t l e .  L n m i  

T r ibe  of Indians v. 1JnLte.d S t e t e s  5 Ind, C1.  Comm. 543, 552, The Omha 
-$ 

T r i b e  of Nebrzska e t  a l , ,  v ,  United SCates, 4 Ind. C 1 .  Corm. 627, 6 4 9 - 6 5 0 .  

However, t h e  t r i b e  o r  group such temporary occupancy by g u e s t s  

o r  f r i e n d s  must f i r s t  have e s t a b l i s h e d  Indian  t i t l e  through e x c l u s i v e  u s e  

and occupancy f o r  t he  r e q u i s i t e  time period.  Confederated T r i b e s  o f  t h e  

Umat i l la  Indian  Reservat ion v. United S t a t e s ,  14 Ind. C1.  C O ~ I .  104, 119. 

Secondly, such exc lus ive  use and occupancy rmst  be from " t h e  

I o r  "for a long time". The Sac and Fox Tr ibe ,  e t  af., v. 

I Jn i ted  S t a t e s ,  161  C. C l s .  189, 201, 202. 

* * * Tne s t a t u s  of abo r ig ina l  ownership i s  n o t  accorded Co 
t r i b e s  a t  the  very  i n s t a n t  they  f i r s t  doidnate  a particular 
t e r r i t o r y  bu t  only a f t e r  exc lus ive  use  and occupancy " for  a 
long  time." 9r * * The r i g h t s  of a b o r i g i n a l  t i t l e  must have 
t ime t o  take  roo t ,  transforming a conquered province i n t o  
domest ic  t e r r i t o r y .  The Claims Comiss ion  A c t ,  which seeks  
t o  r e p a i r  damage caused by t h e  United S t a t e s  conquest o f  
I n d i a n  lands,  should not  be turned  i n t o  an engine f o r  
c r e a t i n g  abor ig ina l  t i t l e  i n  a t r i b e  which i t s e l f  p layed  
t h e  r o l e  of conqueror but a few years  before.  ( Ib id .  205, 
206) 

T h i r d l y ,  Ind ian  t i t l e  must be pe r f ec t ed  i n  the  e n t i t y  b e f o r e  t h e  

s o v e r e i g n t y  of t he  United S ta t e s  a t t ached  t o  t he  lands involved  s i n c e  

a b o r l g i n a l  holdings cannot be increased  a f t e r  such sove re ign ty  a t t a c h e s .  

, . . Iowa T r i b e  e t  a l . ,  v. United S t a t e s ,  6 hnd. C1. Corn. 464, 501. 

Four th ly ,  the Indian t r i b e  must no t  have v o l u n t a r i l y  abandoned t h e  

t e r r i t o r y  whicIl they cIa4m. Rowever, any r e s t r i c t i o n  i n  u se  because  of  

' 
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the  r a i d s  of o the r  Indian  t r i b e s  i s  n o t  an  abandonment un le s s  the t e r r i -  

t o r y  i s  noC reoccupied. The &2ha Tr ike  of  Rebrzska e: z?.,  v. U d t e d  - -- 
S t a t e s ,  4 I n d ,  C 1 .  Cnm~n .  627, 649-650. The Caddo TI- ibc  o f  Olclahnna e t  a l . ,  --- ---- 

v. United S t ~ t e s ,  8 Lnd. C l .  Colmn. 354, 374, Nei ther  does a11 I n d i a n  t r i b e  

o r  group r e l i n q u i s h  Indian  t i t l e  by f a i l i n g  t o  resist wh i t e  encroachment. 

The S e d n o l e  Ind ians  o f  the  S t a t e  of F l o r i d a  v. United S t a t e s ,  13 Ind .  

C l .  Comrn. 326, 362-363; The Northern P a i u t e  Nat ion and t h e  Bands t h e r e o f ,  

v, United S t a t e s ,  7 Ind. G I .  Comm. 381, 419. 

L a s t l y ,  t h e r e  must be a  tali ing of s a i d  lands  by t h e  United S t a t e s .  

Such a t a k i n g  can be the  r e s u l t  of t h e  a c t i o n  o r  i n a c t i o n  of t h e  United 

S t a t e s  execu t ive  and l e g i s l a t i v e  departments over  a  per iod  of t ime whereby 

a t r i b e  o r  group of Indians  a r e  deprived of t h e i r  r i g h t  o f  u s e  and 

occupancy o f  s a i d  lands ,  Shoshone T r i b e  of Ind ians  of t h e  E.nd R ive r  

R e s e w a t i o n  i n  Wyoming v. United S t a t e s ,  299 U. S. 476, 435-496. It can  

a l s o  r e s u l t  from t h e  Government acqui r ing ,  c o n t r o l l i n g  and t r e a t i n g  such  

I n d i a n  l ands  as p u b l i c  lands without  t h e  consent  of t h e  Ind ians  whereby 

s a i d  I n d i a n s  a r e  deprived of t h e i r  r i g h t  of u s e  and occupancy. The - 
Northern  F a i u t e  Nat ion and t h e  Bands . thereof  v. United S t a t e s ,  7 Lnd.CI. 

C 

Cormn. 322, 418-419, The Yakima Tr ibe  o f  Ind ians  v, United S t a t e s ,  2 Ind.  

I n  t h i s  c a s e  we a l s o  have the  ques t ion  of  t h e  l e g a l  s t a t u s  o f  

Spanish  and Nexican land grants  a s  they  r e l a t e  t o  a b o r i g i n a l  I n d i a n  

t i t l e  c l a ims .  The Comiss ion  has determined i n  p a s t  ca ses  where t h i s  

q u e s t i o n  was a t  i s s u e ,  t h a t  v a l i d  Spanish and Mexican land  g r a n t s  were 

p r i v a t e  p r o p e r t y  when the Treaty of Guadalupe Hidalgo was s igned  i n  



17 Ind. C 1 .  Connil. 615 

1846. Hence these  lands n t v ? r  bcceae r:~rt of the pub l t c  dcmaln o f  t he  

United S t a t e s  2 n d  a r c  inL.r;une frcz -r!storL::-inel I r , c l F m  t - i t l e  clalnts. 

Pueblo de Cochit j .  v. lj:,.itc:l St.a';t:s, :; I ~ i i l .  GI. COCIIT!, 42Zs P c e b l ~ o  d e  - ----- --- 

I s l c t a  xT. l ini ted S t a t e s ,  7 Ind, C I .  C C : ~ . .  619, a f f i m e d  by t h e  Court o f  

Claims, Pueblo dc Zia e t  a l e ,  v. Uni%?. S+&tcs - &. .c  11 Ind. C1 .  Coirm. 131, 

164-165. Therefore ,  p e t i t i o n e r ' s  c l & m  o f  abo r ig ina l  Ind ian  t i t l e  t o  

any v a l i d  Spanish o r  Mexican l m d  g ran t s  i n  the  claimed a r e a  muse be 

denied a s  a m a t t e r  of l a w .  

The h i s t o r y  of  t he  pe t i tLoning  t r i t e ' s  h a b i t a t i o n  i n  t h e  claimed 

a r e a  i s  b r i e f l y  a s  fol lows:  A f t e r  ~ L g r a t L n g  from t h e  Mesa Verde o f  

s o u t h ~ . ~ e s t e r n  Colorado toward t h e  end of t h e  13th  cen tu ry  du r ing  a pe r iod  . 

known a s  t h e  Great  Drought, t h e  Laguna moved by s t a g e s  t o  t h e  San Jose 

River  and about  1300 A.D. s e t t l e d  t h e i r  headquarters  a t  Puayana on t h e  

s o u t h  s i d e  o f  Laguna Lake. I n  t he  1400's they  moved a c r o s s  t h e  l a k e  t o  

Old Lzguna and by t h e  process  of n a t u r a l  i n c r e a s e  p lus  some i m i g r a t i o n ,  

Old Lsguna inc reased  i n  s i z e  and severe1  s c b s i d i a r y  v i l l a g e s  were 

developed. The Acomas were s e t t l e d  i n  t he  same gene ra l  a r e a  wes t  o f  t h e  

Lagunas. 

With Old Laguna as t h e  t r i b a l  cen te r ,  t h e  Lagunas sp read  t o  out -  

l y i n g  farms and v i l l a g e s  and g radna l ly  expanded t h e i r  farming and he rd ing  

a r e a s  and lambing s i t e s .  From t!ls 16th century  on they  s u c c e s s i v e l y  

l i v e d  under t h e  sovereLgnty of Spzin,  I.leuico and t h e  United S t a t e s ,  

During t h e  Span lsh  and MexFcen FerLods m-c5 of the  claimed a r e a  was 

g r a n t e d  t o  bo th  the  Lagunas and nap-fndlrns  by t he  r e s p e c t i v e  sovere igns .  

Nnxerous injustices w e r e  s ~ f f e r e d  by the &gunas under t h e s e  governments, 
? 
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from l o c a l  o f f i c i a l s .  I n  1848 the claimed a r e a  came under 

American sovereignty.  

From t h e  1)eriod j u s t  American sove re ign ty  over the  clefmed 

area, and f o r  many years  t h e r e a f t e r ,  t h e  Lagunas s u f f e r e d  many encroach- 

ments by non-Indians on lands which chey had used and occupied f o r  many 

years .  These encroachments were c a l l e d  t o  t h e  a t t e n t i o n  of  t h e  United 

S t a t e s  government by United S t a t e s  o f f i c i a l s  working wi th  t h e  Ind ians  

the re ,  bu t  no th ing  was done a t  t h a t  time. However, dur ing  t h e  nex t  

75 years  t he  Congress of  t he  United S t a t e s  d i d  pass  Acts t o  e s t a b l i s h  

the  "Office of Surveyor-Gerteral of Mew Mexico", &he "Court o f  P r i v a t e  

Land Claims" and the  "Pueblo Lands Board" i n  o r d e r  t o  p r o p e r l y  a d j u d i c a t e  

t h e  l and  r i g h t s  of  t h e  ~ u e b l o  Indians a s  w e l l  a s  o t h e r  i n h a b i t a n t s  o f  

t h e  a rea .  I n  s p i t e  of these  e f f o r t s ,  t h e  Lagunas were e f f e c t i v e l y  

deprived of t h e  u s e  of some of t h e i r  lands a s  a r e s u l t  o f  pe r iods  o f  

i n a c t i o n  on t h e  p a r t  of t he  United S ta t e s .  During t h i s  pe r iod  r h e r e  was 

some confusion a s  t o  t he  l e g a l  s t a t u s  of t h e  pueblo Ind ians  which 

encouraged those  who were encroaching on t h e i r  lands.  S h o r t l y  after 

American sovereigntsy, t he  Indian Agent recommended t h a t  t h e  pueblos be 

inc luded  under t h e  wardship of  t h e  Non-Intercourse of  1834. 

A f t e r  some d e l a y  Congress passed a  law i n  1851 apply ing  t h e  Non-Inter- 

course  Act t o  t h e  Indians of New Mexico. However, t he  t e r r i t o r i a l  

Cour ts  of New Mexico in t e rp re t ed  the  law d i f f e r e n t l y  and t r e a t e d  t h e  

pueblos a s  o r d i n a r y  c i t i z e n s  e n t i t l e d  t o  no s p e c i a l  p r o t e c t i o n  from 

encroachment o t h e r  than suing i n  the  r egu la r  cou r t s .  The United S t a t e s  

d id  no th ing  t o  c l a r i f y  t h i s  apparent c o n t r a d i c t i o n  between United 
\ 
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were not included under the 1834 Non-Zntercocirse Act. ThLs action, of 

course, encouraged further encroachments slnce it was difficult for the 

Indians to sue in the courts be.cause of their lack of funds and the 

problem they encountered in getting proper representation. Further 

encouragement to encroachments was given by long delays on the part 

of the United States in ~atenting T~guna lends. 

For example, Congress confirxed certain tracts of land to the Lagunas 

in 1860 but it wzs 1884 before the patents were received, The Suweyor- 

Genersl recommended in 1872 that the Laguna Pueblo Grant be confirmed. 

However, it was not until 1909 that a patent was finally issued. With- 

out the physical evidence of ownership it was impossible for the Lagunas 

to prevent encroachments in the lands which they had purchased, Let 

alone other lands which they had used f m m  aboriginal times. Later on 

after the beginning of the 20th century, the United States did many 

things to help the Lagunas with their problems. These are things,. 

however, that will be considered in detail in connection with the offset 

provisions of the Indian Claims Commission Act. 

During the Spanish, Mexican and American perfods, the Lapnzs had 

other Indian groups on every side. The Acomas on the west, the Navajo 

on the north, the Lsleta on the eest and the Apache on the south. There 

2s  evidence thet along the Acoma.-Lagunz border sone of the area now 

claimed by the  Lagunas was used by the Acornzs for fazing and herding, 
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al though the re  were no Acona v i l l a & c s  t h e r e  a t  the  time fmcr ican  

sovere ignty  began. 

For Inany years p r i o r  t o  American sovereignty the  Acoinas and Lagunas 

d isputed  over p a r t  of the  claimed a rea .  These d isputes  cont inued  u n t i l  

J u l y  6 ,  1857, when t h e  boundary l i n e  between kcoma and Laguna was 

e s t a b l i s h e d  by j u d i c i a l  decree.  The decree  was declared and n o t a r i z e d  

A p r i l  22, 1858. The decree dec lared  t h e  d iv id ing  l i n e  between t h e  two 

pueblos t o  be one "drawn nor th  and south  from the e a s t e r n  o r  lower edge 

o r  s i d e  of t h e  Canada de l a  Cruz, where t h e  Gallo (San J o s e )  c r o s s e s  t h e  

s a i d  Canada f o r  t h e  pueblo of Acoma and i t s  inhabi tan ts . ' '  (Def. Ex. 41)  

The t e r r i t o r y  t o  t h e  e a s t  of t h i s  l i n e  where the  Lagunas were concen t r a t ed  

was recognized a s  Laguna t e r r i t o r y  and t h e  a r e a  west where t h e  Acoinas 
. - 

? were concen t r a t ed  was recognized as t h e i r  t e r r i t o r y .  The p r e c i s e  l o c a t i o n  

of t h e  Canada de  l a  Cruz was then  t h e  source of cons tan t  disagreement  

f o r  many yea r s ,  However, i n  t h e  p l a t s  of an 1877 government su rvey  by 

Sawyer and McElroy t h e  junc t ion  of  t h e  Canada de l a  Cruz w i t h  Che San 

Jose  Val ley  w a s  shown i n  the  reg ion  of Seama, a mi le  o r  s o  e a s t  o f  t h e  

Acoma Pueblo Grant a s  confirmed and pa ten ted  t o  t h a t  Pueblo by t h e  United 

S t a t e s .  This  geographic l o c a t i o n  was f i n a l l y  agreed upon by t h e  Cwo 

pueblos i n  1877 as t h e  t r u e  boundary descr ibed  i n  t he  1857 decree .  

(Def. EX, 47) 

The Navajos occupied lands t o  t he  nor th  of t he  Lagunas. The r e c o r d s  

i n d i c a t e ,  a s  r e f l e c t e d  i n  our  f ind ings ,  t h a t  from t h e  middle o f  the 1 8 t h  

c e n t u r y  u n t i l  1864 t~hen  they were taken t o  Bosque Redondo t h e  Navajos 

mwed i n  and o u t  of p a r t s  of the  claimed area.  Sometimes smal l  groups 

>, 
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would be r a i s i c g  crops a t  var ious  plnccs and be on f r i e n d l y  terms wi th  

the  pueblos.  A t  o the r  tintes t h e  Navajos would r a t d  t h e  pueblos caus ing  

them t o  Inove the;-r herds clcsc'r  t o  t i l t ,  home vill .ages for p r o t e c t i o n .  

During t h e  i n t e r m i t t e n t  per iods  of peace t h e  pueblos would a g a i n  re- 

occupy t h e  ou t ly ing  a rezs  a s  they had before .  From time t o  t ime du r ing  

t h i s  pe r iod  m i l i t a r y  forces  of the  Spanish, Mexican and American govern- 

ments would a t tempt  t o  s t o p  the  r a i d i n g  by ca r ry ing  o u t  campaigns z g a i n s t  

t h e  Navajos and making peace t r e a t i e s  with them, and encouraged them 

t o  l i v e  a  more s e t t l e d  ex i s t ence ,  However, r a i d s  cont inued  u n t i l  t h e  

Navajos were taken t o  Bosque Redondo i n  1864. The r a i d s ,  a t  l e a s t  i n  

p a r t ,  were a  r e t a l i a t i o n  by the  Navajos f o r  members o f  t h e i r  t r i b e  who 

were t aken  and s o l d  a s  s l a v e s  by both Indians  and whi tes .  

The Navajo trho were i n  t h e  claimed a r e a  were e i t h e r  r a i d i n g  o r  

dwe l l ing  t h e r e  on a temporary bas i s  a t  t he  i n v i t a t i o n ,  s u f f e r a n c e  o r  

perm5ssion of  e i t h e r  t h e  Laguna o r  t he  United S t a t e s  a u t h o r i t i e s .  The 

more permanent s e t t l emen t  of  t h e  Navajos i n  t h e  main Canonci to a r e a  

came a f t e r  t h e i r  r e t u r n  from BoSque Redondo i n  1868. 

There i s  no evidence t h a t  t he  I s l e t a  were us ing  any p a r t  o f  t h e  

c la imed a r e a  dur ing  t h e  per iod  i n  quest ion.  There i s  much ev idence  about  

t h e  Navajo. The Apaches d i d  not  dwell  i n  any p a r t  o f  t h e  claimed a r e a  

b u t  were con ten t  t o  l i m i t  t h e i r  activities t o  r a i d s  from t h e  sou th .  

A l l  o f  t h e  p a r t i e s  involved,  inc luding  the defendant ,  hzve g iven  

t h e  Commission the  b e n e f i t  of t he  testimony of expe r t  w i tnes ses  who, 

i n  most c a s e s ,  a l s o  submitted w r i t t e n  r e p o r t s .  This  has been ve ry  

h e l p f u l .  D r .  Florence H. E l l i s  t e s t i f i e d  as an  e x p e r t  on b e h a l f  of 
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both t h e  Acmas and Lagunas, vho o r i g i n a l l y ,  had c o n f l i c t i n g  c l a i m .  

However, s i n c e  the  over lap  between t h e  Acomas and L,agunas had been 

reso lved  by s t i p u l a t i o n  D r .  E l l i s  f e l t  she could be a n  e x p e r t  w i tnes s  

f o r  both p a r t i e s .  She a l s o  appeared a s  an expe r t  wi tness  f o r  t h e  

defendant  i n  Docket 229 and t e s t i f i e d  concerning t h e  same a rea .  Dr. 

E l l i s  has submit ted two w r i t t e n  r e p o r t s ,  "Anthropology of  t h e  Lagma 

Pueblo Land Clains," (Pe t ,  Ex. 92 i n  Docket No. 227) and "Archeologic 

and Ethnologic  Data p e r t a i n i n g  t o  Acoma and Laguna Land Claims." 

(Acoma-Laguna J o i n t  Ex. 527 i n  Docket No. 229) I n  s o  f a r  a s  t h e  

Laguna c l a im i s  concerned, D r .  E l l i s  t e s t i f i e d  t h a t  t he  nor thern ,  

wes tern  and sou the rn  boundaries of t h e  a r e a  used and occupied by t h e  

a Lagunas was approximately the  same a s  t h a t  desc r ibed  i n  t h e  p e t i t i o n .  

. - -- She d i d  concede, however, t h a t  t h e  l a r g e s t  t e r r i t o r i a l  u s e  by tAe 

Laguna was i n  t h e  late 19th  and e a r l y  20th c e n t u r i e s ,  some yea r s  a f t e r  

American s o v e r e i g n t y  a t t ached  t o  t h e  a r eas .  (Tr .  296) She a l s o  con- 

ceded t h a t  from t ime t o  time the  Lagunas permi t ted  a few Acoma and 

Navajo temporary u s e  of some of t h e i r  land. D r .  E l l i s  t e s t i f i e d  t h a t  

t h e  l i n e  e s t a b l i s h e d  by t h e  Court d e c i s i o n  of 1857 d i v i d i n g  t h e  Acoma  

from t h e  Laguna lands  w a s  not a r b i t r a r y  b u t  was based on a c t u a l  occu- 

pancy. (T r .  256; Pet.  Ex. 92, p. 63) Her conclusions suppor t ing  t h e  

Laguna c l a i m  were  based on archaeologica l ,  h i s t o r i c a l  and e t h n o l o g i c a l  

m a t e r i a l s .  Respec t ing  the  Navajo use  of t h e  claimed a rea ,  D r .  E l l i s  

s a i d :  

Before  t h e  time of Bosque Redondo, a s  f a r  a s  we can  make 
o u t  by t r a d i t i o n  and archaeology, t h e r e  were very  few Navajos 
i n  t h e  Laguna t e r r i t o r y  3c 

? ., 



1 7  Ind.  C 1 .   COT^. 615 

" lhese r e l e v a n t  co:mnents appear i n  h e r  r e p o r t ,  "Anthropology of t h e  Laguna 

Land claims."  ( p e t ,  EX. 9 2 )  

Jd;* The presence of these  e a s t e r n  s i t e s  a s  well a s  of t h e  g r a z i n g  
s i t e s  themselves,  v a l i d a t e s  t h e  con ten t ion  of t h e  Lagunas t h a t  
t h e  Navajos were not concent ra ted  i n  t h e  Canoncito a rea ,  a s  today.  
One o l d  man who claims t o  be  100 (and looks i t )  says  t h a t  i n  h i s  
youth t h e r e  were over four  l\ravajo fax l i l i es  i n  t h e  Canoncito a r e a  
though. A few fami l ies  cane i n  t o  t r a d e ,  were h i r e d  by t h e  
Lagunas o r  t h e  Spanish-speaking people who were i n c r e a s i n g  i n  
t h e  a r e a ,  t ~ h o  b r i e f l y  l i v e d  he re  and then  moved onward. * 9: ;\ 

(Pet .  Ex. 92, p. 77) * >k * 
U n t i l  t h e  period when t h e  Navajos and Apaches were s e n t  t o  

Bosque Redondo i n  e a s t e r n  New Mexico, where they  remained 
between 1864 and 1868, t he  southern  a r e a  of t h e  p re sen t  c lai in  
was used more spa rce ly  than  t h e  nor thern ,  a l though people s t 5 1 1  
today  can g ive  names of men who herded i n  t he  sou th  and some- 
t imes  had t o  f i g h t  o f f  Apaches. The l and  used o f f i c i a l l y  wzs 
p u b l i c  domain, but  considered by Laguna and nearby t r i b e s  t o  
be long  t o  Laguna through c e n t u r i e s  of use.  +: 9: * (Pet.  Ex. 92, 
P*  81) 

* J: * In gene ra l  t he  Eavajos concent ra ted  t o  t h e  no r th  o f  Mt. 
Taylor ,  occas iona l ly  wandering i n  and out  of t h e  Laguna terK- 
t o r y ,  (wi th  Laguaa permission),  t r a d i n g  and doing a l i t t l e  
farming and sometimes on t h e i r  way t o  v i s i t  wi th  t h e  Alamo 
~ a v a j > s  who l i v e d  j u s t  south of t h e  Laguna border.  (Pet ,  Ex, 92, 
P *  82) * * * 

A l l  in format ion  ~ o i n t s  t o  t he  Canoncito group as such hav ing  
come i n t o  ex i s t ence  a f t e r  t h e i r  t r i b e  re turned  from Bosque 
Redondo when the L a g ~ n a s  could no longer  hold t h e i r  o l d  he rd ing  
a r e a s  f o r  themselves because the  United S t a t e s  government had 
drawn resenra,cion boundaries around them. 9: 5 J; (Pet .  Ex. 92, 
P *  8 4 )  

.L 3- *L ,, ,. ,\ 

9: 5 i F  Navajo s i t e s  should show some evidence of  Iiiavajo p o t t e r y  
s h e r d s ,  b u t  i n  our examtnation 05 t h e  Canoncito a r e a  and Puerco 
we have found such t o  be almost non-exis tan t ,  except  where t h e  
l a t e  Navajo s i t e s  a r e  d i s t i n g u i s t a b l e .  (Pet .  Ex. 92, p. 82)  
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We can sunmiarize t he  herd ing  a r e a s  used pr inc i .pn l ly  by 
the Lagunas i n  s t a t r n g  t h a t  c e r t a i n  a r e a s  were used e s -  
peclall-y by Ren from c e r t a i n  v i l l a g e s ,  I n  t h e  nor th  h e r d i n g  
was c a r r i e d  on from the  e a s t  sj-de of Nt. Tay lo r  t o  t h e  Puerce,  
i n c l u d h g  a l l  the  a r ea  along t h e  Salado now occupied by w h i t e  
rancher-s. The Laglmas us ing  t h i s  d i s t r i c t  o f t e n  v z t c r e d  t h e i r :  
s tock  st the  base of Mesa P r i e t a .  Sheep c o r r a l s  a r e  p l e n t i f u l  
around Paguate i t s e l f ;  t h e r e  a r e  d ipping  v a t s ,  l ~ z b i n g  pens 
and water ing p laces .  Herders took t h e i r  f l ocks  even f a r t h e r  
no r th  than t h e  edges of t h e  p re sen t  claim, n o r t h  of C e b o l i e t a  
Grant, bu t  they t r i e d  t o  s k i r t  t h a t  g ran t  a s  much a s  p o s s i b l e  
i n  going from e a s t  t o  west, de tou r ing  i n t o  i t  only  t o  w a t e r  
t h e i r  animals. 

The herders  went a s  f a r  a s  35 o r  40 mi l e s  sou th  of  Laguna, 
though usua l ly  concent ra t ing  around Mesa d e l  Oro on t h e  
southern  boundary of t he  c la im and what i s  now t h e  S a i s -  
Wilson Ranch, some~.&at f a r t h e r  nor th .  The Puerco was con- 
s i d e r e d  the  e a s t e r n  edge of t h e i r  range lands  and t h e  Acma- 
Laguna d i v i s i o n  l i n e  marked t h e i r  wes tern  boundary, (Pe t .  El:. 
92, pp. 81, 82) 

- - However, i n  h e r  tes t imony dur ing  t h e  t r i - a1  I n  Docket 229 s h e  s a i d  t h e  
- 
3 .' Navajo boundary should be a  l i t t l e  f a r t h e r  sou th  than  h e r  e a r l i e r  testimony 

had i n d i c a t e d  s o  as t o  t ake  i n  t h e  no r the rn  t i p  of  t h e  Canonci to a r e a .  

She drew a l i n e  on Def. Ex. E-100 i n  Docket 229 t o  i l l u s t r a t e  where t h e  

d i v i s i o n  l i n e  was between t h e  Acomas and Iagunas and t h e  Navajo on t h e  

nor th .  She s a i d  t h a t  a s i d e  from r a i d s ,  t r a d i n g  and i n v i t e e s ,  the  

* * J; Navajos l i v e d  as f a r  south  as Salado on occas ion  b e f o r e  
1848. They a l s o  l i v e d  occas iona l ly  s l i g h t l y  f a r t h e r  s o u t h  
i n  t h e  Canada de Los Alamos Grant, and i n  t h e  n o r t h e a s t e r n  
po r t ion .  (Tr. 6931) 

I n  Acoma-Laguna J o i n t  Exhib i t  527 D r .  E l l i s  made t h e  fo l lowing  com- 

ments a f f e c t i n g  t h e  present  claim: 

Laguna was not  founded i n  1698 o r  '88, a s  cus tomar i ly  
s t a t e d  i n  h i s t o r i e s ;  the  t r i b e  was i n  i t s  p re sen t  l o c a t i o n  
two c e n t u r i e s  e a r l i e r  a f t e r  migra t ing  from t h e  n o r t h  because  
of  drought  presw,ably caused by l a c k  of a t t e n t i o n  t o  r e l i g i o n  
9: * 9;. 

s'c JC 9; 
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* * 5" 111e Lagunas h l z c a d y  liad (:ilC ma2n pueblo and  sonc s u b s t -  
d i a r y  v i l l a g e s ,  some of which were occupied only  s c a s o n s l l y .  
Laguna had hecome so  i n t e r e s t e d  i n  sheep r a i s i n g  t h a t  t hey  were 
u s i n g  land from t h e  Selado on t h e  n o r t h  t o  Palmenema l+%a on 
t h e  south  and from Canada de l a  Cruz ( a t  Siarna) eastward t o  
t h e  Puerro. Famiilg was only  equal  t o  o r  perhaps even of 
secondary importance, a s i t u a t i o n  c o n t r a r y  t o  cha t  i n  t h e  
o t h e r  pueSlos. krhen Navajo r z i d s  becane i n c r e a s i n g l y  dengerous,  
t h e  he rde r s  t empora r i l y  r e t r e a t e d  t o  t he  v i c i n i t y  o f  t h e i r  
v i l l a g e s  bu t  w i t h i n  a few years  a t  t h e  most they  sp read  wLdely 
aga in ,  even though such da r ing  l e d  t o  i n c r e a s i n g  l o s s  o f  l i f e  
t o  t h e  he rde r s .  (p. 2)  

9; * * 

Laguna e a r l y  concen t r a t ed  on sheep r a i s i n g  t o  a much 
g r e a t e r  e x t e n t  t han  o t h e r  pueblos; herd ing  became more impor- 
t a n t  than a g r i c u l t u r e  2nd l a r g e  numbers of sheep moved over  
t h e  a r e a  c o n t r o l l e d  by t h e  t r i b e ,  i'i * ;k (PO 159) 

* * 9: 

Lagunas even sometimes herded nor431 of Lee Evans ranch  
d u r i n g  t h e  i n t e r m i t t e n t  q u i e t  per iods  even be fo re  Bosque 
Redondo--north of P i ed ra  Lumbre and a t  Ojo Watera (va teya)  
t o  t h e  e a s t  of t h e  San Luis Val ley  9: 9~ ;k. (p .  184) 

I n  1762, t h e  Bacas obta ined  a  graz ing  penn i t  t o  t h e  area 
a t  t h e  opening of Encina l  Canyon. Although by law they  were 
n o t  t o  b u i l d  a  home the re ,  t hey  e r e c t e d  a  l a r g e  adobe hac ienda  
nex t  t o  t h e  sma l l  Laguna r u i n ,  end f o r  years  Lagunas chafed  at: 
t h i s  inkurs ion .  Lziguna.s were p l an t ing  f i e l d s  n e a r e r  t o  r h e  
p r e s e n t  s i t e  of Encina l  and l i v i n g  i n  dugouts du r ing  t h e  farm 
season  o r  running t o  and from Laguna t o  c a r e  f o r  t h e i r  f l e l d s ,  
D i v i s i o n  of t h e  smal l  water  supply was a  r e c u r r e n t  i r r i t a n t ,  
( P *  193) 

LL .'. .L 
d .  ,. ,, 

;\ -1- a- ,, (\ The Navajo n i s s i o n s  dated t n  t h e  mid- I . 7 O O r s .  CeboEleta 
was founded i n  1800, b ~ + ,  Lagirnz had had a srna.11 v i l l a g e  of i t s  
own t h e r e  about f i f t y  years  e a r l i e r ,  z s  w e l l  a s  v i l l a g q s  and 
h e r d i n g  s i t e s  on the  Sslado,  i n  the wide v a l l e y  west of f4csa 



Gi-&ante and nor th  of Paguate  Purchase arec: z t  Pnguate, a t  
Chwnpedcro, a.nd a t  Encinel ,  2s well as i n  t h e  more c e n t r a l  
a r e a  n e a r  Old Lagune. * * ,. (p .  137) 

3. .L , ., * 
Uet\.?een the  time o f  tile Si,a>Lsh a t t m p t  a t  estab!.ish'ing a 

Ravejo mi.ssion 2nd village j.11 the  mid-1700's zild t he  i i b e r a r i o n  
of t he  Navajos from ~ o s q u e  Redondo, r,o Nzvajos had l i v e d  around 
Encinal ,  (p. 147) 

,? 4- ,. -k 

According t o  hoth the  kcomas and the L ~ ~ g n n a s ,  w r y  few 
Navajos eve r  l i v e d  insid.e  the  t e r r i t o r y  of e i t h ? r  pueblo o r  
marr ied  t h e i r  people, e i t h e r  before  o r  a f t e r  t h e  Bosque Redondo 
i n c a r c e r a t i o n  of the  gavajos.  The period when t h e  most Navajos 
were p re sen t  i n  t hese  pueblo lands was from a few months t o  
perhaps two years  zf ter  l i b e r a t i o n  of t he  Navajos i n  1868, when 
many were ve ry  poor and hung around the  pueblo v i l l a g e s  f o r  what 
food they  might be given i n  recmpense  f o r  a i d i n g  wi th  v a r i o u s  
l abo r s .  (p. 140) 

9; * 3: 

3: * 9; A few (Navajo) camped f o r  a while  on t h e  n o r t h  s i d e  o f  Paguate  
and a few on the  v e s t e r n  edge of t h e  mesa, bu t  a f t e r  a l i t t l e  w h i l e  
t hey  d r i f t e d  on, The occas iona l  sherds of Navajo ware found i n  
t h e  d e b r i s  of  Laguna s i t e s  r ep re sen t s  t hese  t r a d e  and f r i e n d s h i p  

. >  . .. con tac t s .  (p, 33) 
:k Jc 9: 

-. 
The s i t e  a t  Big ~ e a d  Mesa ht* i s  i n  tovnship 14 N, Range 4W., 

30 mi l e s  sou theas t  of Z i a  Pueblo and siity mi les  nor the i l s t  o f  
Laguna. Kerr  gives i t  as  "the approximate southern  l i m i e  of t h e  
o l d  Dine (Navajo) country." * * * (p. 225) 

;k J: * 
Two a r e a s  of Nzvajo occupation before  t he  Bosque Redondo 

round-up, Chuskaiya and Tseka5ya, a r e - g i v e n  by Lagunes. The 
former, o f  course,  i s  the  Chuska Nountain a r e a  bu t  appears  t o  
i n c l u d e  a l s o ,  t h e  Chaca o r  Chacra Nesa, j u s t  t o  t h e  sou th  o T  
Chaco Canyon, and t h e  S i e t e  Lagunas o r  Seven Lakes District 
between Thoreau and t h e  Chaco. A t r e e  r i n g  d a t e  i n d i c a t e s  
occupat ion  of one forked s t i c k  (old s t y l e )  hogan on Chacra Mesa 
i n  t h e  1600's .  (p. 223) 

.A- * -2 
* 9: $t The Canada de 10s Alzrnos g ran t  a r ea  i s  where we have t h e  
most ev idence  of pre-1800 o c c n p t i o n  by Nsvajos al though only  a 
few hogan r i n g s  a r e  t o  be found, and i t  i s  from t h i s  a r e a  t h a r  
N m a j  os a r e  s a i d  t o  have moved down i n t o  the main Canoncito a r e a  
i n  t h e  l a t e  1800's snd e a r l y  1900's. (p. 231) 

.L * -A- 

Archaeology and t r a d i t i o n  clleck the  e a s t e r n  Navajo d i s t r i -  
bu t lon .  Both Zias and the  Lagunas p lace  t h e  e a s t e r n  Navajos 
f a r t h e r  n o r t h  than Canoncito i n  t h e  pre-Bosque Redondo per iod ,  
The C a n o ~ c i t o  Navajos tt!emselves have s a i d  ( t o  \h. NcClellan 
theLr  a g e n t )  t h e t  they formerly l i v e d  t o  t h e  n o r t h  and movqd 
f a r t h e r  southward i n  the more recent  period. 9: ;k * 

.I- -t. 

(P* 232) 
8 .  .. -Jv 
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t .  rilus w c  s e e  Flavajos \.;ho 1iav.e served t h e  U. S. l i m y  as 

"scouts  and  guides" bi.Lween 1662 and the  time of t h e i r  c e p t i -  
v i t y  (1864) being revarded wi th  Land i n  t he  Canoncito, con- 
s ide red  by the  Lagunas t o  be t h e i r s  bu t  c l a s s i f i e d  by t h e  
United s t a t e s  as  p u b l i c  domain. J; ;k * (p. 237) 

-7- .T- , .. z'c 

* * * I n  the Acoma-Laguna a rea  t h e r e  i s  no ques t ion  b u t  t h a t  
Navajos on occasion came t o  t r a d e  and a f r i e n d l y  group even 
msy have been permit ted t o  farm f o r  a season  e s p e c i a l l y  i f  
drought c h a ~ c e d  t o  have s t r u c k  i n  t he  home t e r r i t o r y  of  t h a t  
group. a -k 9: (p, 216)  

9: * z? 

;k * 9~ Everyone knew t h a t  when l i v i n g  on Laguna land t h e s e  Ha-vajos 
were t r e s p a s s e r s  bu t  because t h e  Lagunas were t r y i n g  t o - b e  k i n d  
t o  t h e  poverty s t r i c k e n  Kavaj os snd because t h e  Eavaj a s  worked 

f o r  Lagunas much of t h e  time, t h e s e  Pueblo people never  asked  
them t o  move. Nei ther  d i d  t h e  Acomas. The Navajo s e t t l e m e n t s  i n  
t h e s e  a r e a s  covered very  l i t t l e  space, res idence  was changed 
f r equen t ly ,  and t h e  f ew  Navajos and t h e s e  pueblos could  be s a i d  
t o  hzve l i v e d  i n  something of a symbiot ic  r e l a t i o n s h i p  t o  e a c h  
o t h e r ,  9: ?? k (F,, 239) 

9: zk * 
* 9: * k , e n  Sandoval 's  band, a f t e r  t h e i r  ..cooperation w i t h  w h i t e s  
and t h e  s l a v e  r a i d s  upon o t h e r  Navajo bands, came t o  be con- 
s i d e r e d  a proper prey f o r  o t h e r  more western Navajo (presumably 
those  of  the Chacra Mesa) t h e  United S t a t e s  Government gave 
them temporary re fuge  i n  Cebo l l e t a  t e r r i t o r y  a s  a p r o t e c t i v e  
measure (see Jenkins da t a ) .  They were on land n o t  cons ide red  
t o  be t h e i r  own, even a s  t he  Pueblo re fugees  were on l a n d  n o t  
t h e i r  own when they moved i n  w i t h  the  Navajos a t  t h e  t ime o f  
t h e  Pueblo r e v o l t .  ;? * 9: (p .  189) 
. . . .  . .. . 

* J; 9: 

J; * 9: Indeed, many of t h e i r  hogan s i t e s  a r e  e a s i l y  v i s i b l e  from 
t h e  Car,-on Seco road and s ideroads .  Some a r e  w i t h i n  a h a l f  b l o c k  
of Laguna herding camps. The answer t o  t he  mystery soon began 
t o  appear :  some Navajo f a m i l i e s  l i v e d  h e r e  and a t  Old San J o s e  
( t h e  n e x t  cailyon west) and o f f  b g u n a  lands while  working f o r  o r  
w a i t i n g  t o  work for P.comas, Lagunas, and Sparrish o r  Mexican 
f m i l i e s .  A t  San J o s e  and from the re  westward, a s c a t t e r i n g  o f  
Navajos took up  land o r  received gnvsrnnrnt  a l l o t n e n t s  o f  l a n d  
a f t e r  t h e  Eosqut Kedondo period. Although t h i s  lznd i s  w i t h i n  
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I-' 

t h e  Acoma claim,  i t  was o f f i c i z l l y  counted a s  pub l i c  l and  by 
the  United S t a t e s  Government and  a t  t h a t  time, and hence open 
t o  settl .ement.  ;'; ;? 9: (P. 197) 

,t -'. ,. 9c 

D i r e c t l y  cif ter  tile. l i b e r a t i o n  f r r j m  Hosque Kedondo some 
Nmajos camped near  the  Accwa a r e a  f o r  a  few months s o  t h a t  
they  might worlc f o r  the  Acomas i n  husking corn,  ga the r ing  t h e  
h a r v e s t ,  o r  br inging  i n  wood from a d i s t ance ,  s o  t h a t  t hey  
might g e t  enough food t o  enable them t o  move on f a r t h e r .  None 
remained pelmanently, but  some r e tu rned  t o  work f o r  t h e  Acoinas 
a g a i n  l a t e r  o r  t o  spend some weeks p ick ing  pinyons. Some asked 
permission f o r  pinyon-picking and some d i d  no t ,  bu t  t h e  Acorns 
never  drove them away. 9: * J: (p. 201) 

* Ji 5k 

;k * Jc The l i m i t s  of t r i b a l  lands were recognized by o t h e r  t r i b e s ,  
b u t  i n  time of need the  Pueblos c h a r a c t e r i s t i c a l l y  gave t h e  r i g h t  
of  temporary use  of farm lands t o  o u t s i d e r s  who cane and niade 
a p p l i c a t i o n .  Af t e r  t h e  period of s t r e s s  i n  t h e i r  own home a r e a  
has  passed, such v i s i t o r s  u s u a l l y  r e tu rned  t o  t h e i r  o r i g i n a l  
homes, b u t  some chose t o  become members of t h e  hos t  t r i b e ,  Th i s  
was pe rmi t t ed ,  though we may suppose t h a t  c e r t a i n  f o r m a l i t i e s  
of  l o y a l t y  and ~ a r t i c i p a t i o n  i n  group a c t i v i t i e s  were r equ i r ed ,  
a s  today. (p. 269) 

3. 
.$ 

Regarding t h e  s t i p u l a t e d  boundary l i n e  between Acoina and Laguna s h e  

s a i d :  

That  ( t h e  e a s t e r n  l i n e )  was n o t  drawn on t h e  d e c i s i o n  o f  t h e  
United S t a t e s ,  but  t h i s  was a  r e a l  occupancy l i n e  of  a n  e a r l i e r  
p e r i o d  a s  f a r  a s  I could make out  * *. 

* * Now I would no t  s ay  that: t h e s e  Indians  never wandered a c r o s s  
i n t o  t h e  o t h e r  f i e l d s  a l i t t l e .  By f i e l d s  I d o n ' t  mean c o r n  
f i e l d s ,  I mean j u s t  t e r r i t o r y ,  ~ . t r t  t h e  main occupancy d e f i n i t e l y  
seems ' t o  be d iv ided  up and down t h e  l i n e  which runs through t h e  
e a s t e r n  edge of Punyana de l a  Cruz and they  recognize Punyana de 
l a  Cruz a s  t h e i r  own d iv id ing  l i n e .  (Tr. 256-257) 

-9- -2 .L ,. n 

,\ "- .'. ,. A I t h i n k  Seama was about on t h e  d iv id ing  l i n e  between Acoma 
and Lsguna, and I would not  swear t o  which t r i b e  d e f i n i t e l y  oc- 
cup ied  t h a t  s i t e ,  but  Punyestye c e r t a i n l y  i s  over i n  t h e  Laguna 
t e r r i t o r y .  It seems t o  be one of t h e  two a t  l e a s t .  * * Jf (Tr. 284) 

S e v e r a l  e x h i b i t s  were prepared by D r .  E l l i s  t o  i n d i c a t e  v i s u a l l y  t h e  

d i f f e r e n t  a r e a s  o f  land use and the  types of use by the Lagunas. They 

s r e  Laguna E x h i b i t s  87, 88, and 89 and J o i n t  Acoma-Laguna Exh ib i t  528(a) .  
\. 
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Thc testimony of D r .  Plyra Cllen Jcnlcins, exper t  h i s t o r i a n  t e s t i f y i n g  

on behalf  of t h e  Lsgunri ~ u e b l o ,  rc:ia.tcd pr:irr;ari.ly t o  the h i s t o ~ y  o f  1,aguna 

land use and clailns t ~ n d e ~ :  Spc.,ni::ll, $li.xican and luwric-an sovereign'iy based 

on t h e  h i s t o r i c a l  d o c m r n t s .  Dl-, ~(-:nl i ins  ' testimony and w r i t t e n  r e p o r t s  

supported the gene ra l  t e r r i t o r i a l .  claims of the Lzgunas (Pe t .  Ex. 94-, p. 

530), (Tr. 4 0 2 ) .  She t e s t i f i e d  t h a t  no o t h e r  Indians occupied t h e  claimed 

a r e a  except  a  few Navajo who were the re  wi th  Laguna p e ~ m i s s i o n .  (Tr. 373, 

403) D r .  Jenkins  d id  i n d i c a t e ,  however, t h a t  during c e r t a i n  p e ~ i o d s  t h e  

Laguna were r e s t r i c t e d  i n  t h e i r  use of p a r t s  of the claimed a r e a  because 

of Navajo and Apache r a i d s  o r  the  f e a r  of them. (Tr,  376) D r .  Jenkins  

a l s o  t e s t i f i e d  t h a t  because of the i n a c t i o n  of t he  United S t a t e s  and i t s  .: 

i n c o n s i s t e n t  po l i cy  toward t h e  Lagunas, they l o s t  t h e  use of  much o f  t h e i r  

-2 l and  f o r  cons iderable  per iods of  time a s  a  r e s u l t  o f  non-Indian t r respass  

on t h e s e  lands .  Her w r i t t e n  r epo r t ,  "History of Laguna Pueblo Land Claims" 

(Pet.  Ex. 94),  t r a c e s  i n  cons iderable  d e t a i l  t h e  s t r u g g l e  o f  t h e  Lagunas 

i n  t r y i n g  t o  p r o t e c t  t h e i r  lands from encroachment. Concerning t h e  

American pe r iod  she s a i d :  

* 9: * I n  Indian  A f f a i r s ,  ~ywever ,  t he  United S t a t e s  w a s  much more 
concerned wi th  m i l i t a r y  campaigns aga ins t  t he  b e l l i g e r e n t  N a m j  os and 

: Apaches than  i n  p ro t ec t ing  the  r i g h t s  of t h e  peacefu l  pueblos ib i+ *. 
The f a i l u r e  of t he  United S t a t e s  from the  beginning of t h e  

occupat ion  t o  de f ine  the s t a t u s  of the  pueblos and t o  adopt  a  
c o n s i s t e n t  po l icy  of adrninls t rat ion l e d  t o  increased  t r e s p a s s  
upon Ind ian  lands and confusion and incons i s  tency 3% t h e  t r e a t -  
ment of  t h e  pueblos. +: ;\ ;': (Pe t .  Ex. 9 4 ,  pp. 9 2 ,  q3') \ 

A s  e a r l y  as  November 20, 184-9, Ind ian  Agent James S .  Calhoun i s  

r e p o r t e d  a s  wr i t i ng :  

VarLnus representations have been made t o  me by mleblo 
Ind ians  o f  Mexican and Spanlsh encroachm3nt.s upon t h e i r t l a n d s  
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* 7p There is no doubt t h a t  v i1 i ages  are  b u i l t  upon ground 
r i g h t f u l l y  belonging t o  the  Ind ian  Pueblos;-These grounds 
v e r e  s e i zed  h y  those  ~ h o  now occupy them, a t  a rnoinent v~hen 
resistance by the  legitirnatxe oi.*=t?rs vss imprac t icabl i :  2nd 
j u s t i c c  t o  t he  Indian i s  too o f t e n  withheid. (Pet. Ex. 94, 
P *  96) 

On August 31, 18.53, Superintendent  E.  A. Graves r e p o r t e d  t o  Governor 

Merivether:  

These Indians  however complain t h a t  Mexicans a r e  con- 
t i n u a l l y  making encroachments upon t h e i r  g r a n t s .  I would w i t h  
deference  sugges t  t h a t  some s t e p s  be taken a t  an  e a r l y  day, f o r  
t h e  purpose of  a s c e r t a i n i n g  and d e f i n i n g  t h e  a c t u a l  bounclarxles 
of t h e i r  g r a n t s  o r  pueblos i n  order  t h a t  punishmenc might be 
i n f l i c t e d  upon those  who t r e spas s  upon t h e i r  r i g h t s ;  and a l s o  
t o  d e f i n e  t h e  boundaries between d i f f e r e n t  pueblos o r  v i l l a g e s .  
(Def. Ex. 94, p,  101) 

D r .  J enk ins  a l s o  was the  co-author of a  s t u d y  e n t i c l e d  "Record of 

Navajo A c t i v i t i e s  Af fec t ing  t h e  Acoma-Laguna Area, 1746-1910." ( J t .  Acorna- 

Aguna  Ex. 530) One of t h e  b a s i c  conclusions of t h i s  s tudy  i s  t h a t  t h e  

few Navajo who lived w i t h i n  t h e  claimed area dur ing  t h e  e a r l y  American, 

pe r iod  were t h e r e  temporar i ly  o r  wi th  t h e  permission of  t h e  Lagunas o r  

United S t a t e s  a u t h o r i t i e s .  There is  a l s o  much d e t a i l  concerning Eavajos 

r a i d i n g  i n  t h e  c la imed a rea .  Some p e r t i n e n t  comments f r o m  t h i s  s tudy  a r e  

a s  fo l lows:  - ,  . , - 
Navajo presence  i n  t h e  Acama-Laguna r e g i o n  d a t e s  f r m  t h e  

middle of  t h e  18 th  century  when the  Navajos, f l e e i n g  from t h e  Utes,  
p e r m i t t e d  themselves t o  be s e t t l e d  a t  Encina l ,  under Fray  Juan  Sanz 
d e  Lezaun, and  a t  Cebolleta  under Fray Manuel Vermejo A * JC. 

Most o f  t h e  Navajo l e f t  t h e  missions and moved westward, but a 
few f a m i l i e s  remained tentporarily i n  t he  r e g i o n  and moved i n  and 
o u t  f o r  t h e  n e x t  125 years ,  r a i s i n g  crops a t  t imes i n  t h e  Cubero, 
C e b o l l e t a ,  Juan Tafoya and Canada de  pedro P a d i l l a  a r e a s ,  some- 
t imes on f r i e n d l y  tslms with the  Aconias and Lagunas, and o f t e n  
r a i d i n g  them, Larger, r o v i n ~  hands of Kavajos r e tu rned  period-  
i c a l l y  d u r i n g  the  same ~ e r i o d  t o  plague the  ~ u e b l o s .  (Pet .  Ex. 
530, PP* 1, 2 )  

\ 
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Througl!o:lc the  Spz.~F..:!-i p c r i c d  t o  1.821, how\.ilr, smcEl bands 
of Xavaio c~nrj.r-:ui .rl  t o  m:?vc i i ~  an!'l o u t  of t-11~: i_-t?g.ion, somct'imes 
c u l t i v a . t i n g  >;!:,z:i.l p!.c!ts 2.c t hc  C:.:bol.l.cta, Cuhcro ,  Pedro ,  Pad-illa 
C a n d a ,  on  ti:^ [::Lo puc:rcn and $1-1 1:hc Gin-{on of 311z.n Tnfoy-a on t h e  
Agua Salaiia, nc!l-tl~e:<st froLii C~holS.c-.t::, Tilerc: is: no hisVo~-icij ,I  
evidence tllat-. -.\:en small bc;.~lds ~ : t i l i z c i l  any a r e a  soutll  of t h e  
San J o s e  River. +i y': 2 ( p d t .  E2:, 5305 p. 35) 

-*. * ;': 

Reports o$ m i l i t a r y  and exploring expedi t ions  i n  Navajo 
count ry  betwecln 1846 and 1850 mention no pca.cefu1 o r  s e t t l e d  
Navajos i n  t h e  area from the  lbuerco River on t h e  c a s t  t o  beyond 
t h e  Ojo d e l  Gal lo on t h e  west,  and from t h e  no r th  of  Pionnt 
Tay lo r  t o  a  r eg ion  some t h i r t y  n i l e s  south  of t h e  pueblos of  
Acoma an3 k g u n a .  One 1-846 account  speaks of a  smal l  temporary 
s e t t l e m e n t  west of t h e  v i l l a g e  of Cubero which had a p p a r e n t l y  
been r e c e n t l y  abandoned by a  few Navajos. These r e p o r t s  do, 
however, f r equen t ly  mention xava j o  r a i d e r s  i n  t h e  above d e l i m i t e d  
reg ion .  (Pet .  Ex. 530, p ,  104) 

;'; :\ Jc 

9: ;k * However, n e i t h e r  t he  nap -prepared by Simpson (Lt. J, R. 
Simpson, wFth t roops  who s igned  a t r e a t y  w i t h  t h e  Navajo %n 
Canon d e  Chel ly on S e p t , ' 9 ,  1843) and Kern, nor  a s k e t c h  o f  t h e  ' 
coun t ry  prepared by Calhoun, October 15, 1349, show any Navajos 
e a s t  .of Mount Taylor  a r e a  o r  n e a r  t h e  Ojo d e l  Gal lo.  In f a c t ,  
Simpson recommended t h a t  a  m l l i t a r y  pos t  be e s t a b l i s h e d  a t  
G e b o l l e t i t a  j u s t  south  of Cebol le ta ,  t o  guard the  pueblos and 
s e t t l e r s  from Navajo war p a r t i e s  who swept down from t h e  - 

nor thwes t  * it 9:. 

While Simpson saw no evidence of Navajos on h i s  r e t u r n  from 
Canon d e  Chelly,  he saw ample evidence of Acoma and Laguna 
c u l t i v a t i o n  J( 9:-'*, (Pe t ,  Ex. 5,3d, p. 117) 

I n  t h e  l a t t e r  p a r t  of t h i s  s tudy  documents a r e  quoted t o  show t h a t  'Othe 

l a n d s  t h e  Navajos c l a i m e d - l a y  f a r  t o  t he  west and n o r t h  of  l ands  used  and 

c la imed by Acoma and Laguna." (Pet.  Ex. 530, p. 161) This  was i n  con- 

n e c t i o n  w i t h  a  d i scuss ion  of t he  Navajos wi th  the  United S t a t e s  o f f i c i a l s  

j u s t  p r i o r  t o  t h e i r  r e t u r n  t o  t h e i r  own country from Basque Redondo, 

Ba rbonc i to ,  t h e  Navajo spokesman, i s  quoted a s  saying t h a t  t h e r e  was o n l y  

one f a m i l y  c a l l e d  " the Sav ie t t a s "  who might no t  want t o  r e t u r n  t o  t h e i r  

own c o u n t r y  and t h a t  i f  they  "remaln w'ith the  Mexicafis I cannot  be h e l d  

r e s p o n s i b l e  f o r  t h e i r  conduc-t. "He thus i nd ica t ed ,  I '  s a i d  DL. J e n k i n s ,  
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t t t h a t  only one £ w i l y  was j.n\rolved i n  t he  Ccbolleta-Cubero-Laguna-ficoma 

area."  ( P c t .  E x .  530, p. 161) 

P i r .  Alfred E .  Di t te r ' i ,  Jr., an a.nthropol.ogist, and M r .  Uarde Alan 

Minge, a hds tor ian  and anthropol-og-ist, t e s t i f i e d  s s  expe r t  w i t n e s s e s  on 

behalf  of the Pueblo of Acoma. M r .  D i t t e r t ' s  testimony suppor ted  t h e  

Acoma claim a s  modified by the  d i v i s i o n  l i n e  upon which counse l  f o r  bo th  

the  Acona and Laguna agreed t o  s t i p u l a t e .  His testimony had l i t t l e  t o  

do wi th  the  Laguna claim one way o r  another .  M r .  D i t t e r t  d i d  n o t  submi t  

a w r i t t e n  repor t .  Mr. Minge's testimony, a s  might be expected,  a l s o  r e -  

l a t e s  almost e n t i r e l y  t o  t h e  Aco~na claim. &. Minge submi t ted  a w r i t t e n  

r e p o r t ,  "Hi s to r i ca l  T r e a t i s e  i n  Defense of  t h e  Pueblo of Acoma Land 

Claim" (Pet,  Ex. 104) and a j o i n t  r e p o r t  i n  cooperat ion w i t h  D r .  E y r a  

E l l en  Jenkins  e n t i t l e d ,  IIRecord of Navajo A c t i v i t i e s  A f f e c t i n g  t h e  Laguna- 

Acoma Clairn." (Pet .  EX. 530) This  l a t t e r  r e p o r t ,  a s  has a l r e a d y  been 

mentioned, concludes t h a t  t h e  Navajo'were not  occupying any o f  t h e  a r e a  

claLmed by the  Laguna Pueblo dur ing  t h e  e a r l y  American pe r iod  excepf f o r  

a few fami l i e s  who were ~ e r m i t t e d  i n  t h e  a r e a  by t h e  Lagunas o r  American 

a u t h o r i t i e s .  I n  t h i s  r e p o r t  M r .  Minge observes: 

* ft * As a r e s u l t  of r a i d s  and small-pox, t he  Lagunas and Acomas 
drew c l o s e r  t o  t h e i r  home pueblos. This w a s  a f a m i l i a r  p a t t e r n  
f o r  m a y  years .  A s  t he  Navajo menace lessened,  t h e  pueblos would 
r e t u r n  t o  t h e i r  former p l an t ing  and herding s i t e s ;  i n  t ime o f  
a t t a c k ,  t h e y  would withdraw f o r  pro tec t ion .  (Pet .  Ex. 530, p. 10)  

* 7v 9: 

9~ * * From 1800 t o  t he  i n c a r c e r a t i o n  of t h e  Navajo by t h e  Uni ted  
S t a t e s  government a t  the  Eosque Redondo r e s e r v a t i o n  i n  1863-64, 
r e l a t i o n s  between t h e  government of New Mexico and t h e  Mavajo 
t r i b e  were charac te r ized  by i n t e r m i t t e n t  Navajo r a i d s  on t h e  
Spanish se t t l emen t s  and I n d i a  pueblos, follo146d by p u n i t i v e  
exped i t i ons  and t r e z t i e s  of peace, Then, b r i e f  and uneasy 
per iods  of  comparative caLx would follow, and a few Navajos would 
a t tempt  t o  r e t u r n  t o  some of t h e i r  o ld  temporary s i t e s  i n  t h e  

y~ 



I b e l i e v e  that t h e r e  W C r e  Navajos v110 moved i n  and o u t  
of t h e  ar.cla. I cc;ltre<n]-.- > wss n o t  ;~ t , le  - -  2nd I looked very 
thoroughiy - -  I was n o t  ab l e  t o  pin dawn any one p o i n t  t h a t  
I f e l t  would ha.ire been occupied s t e a d i l y  by t h e  Navajos, 
used i n  any way over  any l eng th  of t ime, s a y  a yea r ,  du r ing  
t h e  period.  (Tr. 6993) 

D r .  Robert Rar~ds, an a r , t h r o p t ~ l o g i s t ,  t e s t i f i e d  a s  a n  e x p e r t  w i tnes s  

on behal f  of  t h e  defendant.  H e  a l s o  submit ted a w r i t t e n  r e p o r t  entitled 

f! Laguna Land U t i l i z a t i o c :  An EthnohFstorlcaL Report," ( D c f .  Ex. 90) 

AS i s  e v i d e n t  from t h e  t i t l e  of t h i s  r e p o r t  and h i s  tes t imony (Tr.  568- 

569) h i s  conclus ions  a r e  based on h i s t o r L c a l  documents and in fo rman t s f  

tes t imony r a t h e r  than  personal  a r chaeo log ica l  i n v e s t i g a t i o n  i n  t h e  claimed 

a rea .  D r .  Rands does no t  d i spu te  t h e  i d e a  t h a t  a t  some t ime du r ing  t h e  

American p e r i o d  t h e  Laguna may have been u s i n g  t h e  e n t i r e  c laimed a r e a .  

(Tr. 599) But he be l ieved  t h a t  t he  l a r g e s t  expansion of Laguna land 

u s e  w a s  some years  l a t e r  than  t h e  t ime when American s o v e r e i g n t y  fi-rst 

a t t a c h e d  t o  t h e  claimed a r e a  I n  1848. However, D r .  Rands' conc lus ions  

i n  t h i s  respect are q u a l i f i e d  somewhat by h i s  own s t a t emen t s ,  For  

, 
And r e f e r r i n g  t o  t h i s  sa.qie per iod Later  on in t h e  same s tudy ,  he remarked: 

example, i n  the i n t r o d u c t i o n  t o  his s tudy  he s a i d :  

* * 9: La te  America.n and Ethnologica l  pe r iod  (ca.  1870 ' s  - 
p r e s e n t )  i .e. ,  from roughly t h e  time of t h e  f i r s t  American 
surveys of the Laguna and Acoma g r e n t s  t o  t h e  p r e s e n t  t i n e .  
Inasmuch, however, es t he  ethnologLc2l d a t a  depend upon id- 

4 

f o ~ m a n t  ' s  n!c~y:orfcs, a d  s-lnc- these may ?.n snme cases  go - 
back t o  time-s we11 prior t~ 1.670 i t  is a p p z r m t  t h a t  no - L L L z -  - 
p r e c F s c  r i z t ~ : ~  c.3.1: b~ ; :~Y:~I I  f c r  t h e  h z g < - m i ~ r g  of r h i s  p e r i o d .  (Def, - . EX. 90,  pp,  1- 2 )  (E:i~p?:t.~Ls s ~ ~ ~ l i e i )  
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The t i m e  of t h i s  per iod  cannot be def ined  i n  years ,  

It i s  h i s  opinion,  though, t h a t  t he  f e a r  of Kavajo and Apache r a i d i n g  

r e s t r t c t e d  t h e  use  which the  Laguna made of the  claimed a rea ,  and t h a t  

a t  a  l a t e r  t ime, a f t e r  1868 when such r a i d i n g  ceased and t h e  Laguna f l o c k s  

became more numerous, t h e  Lagunas spread o u t  t o  use the  a r e a  Ghich they  

now claim. (Tr. 598, 606-607) D r .  Rands t e s t i f i e d  t h a t  t h e  l?zmjo were 

a t  l e a s t  on t h e  v e r y  borders of  t h e  claimed a r e a  over a  cons iderable  

per iod  of t i m e  and thus  a f f e c t e d  the  land  use  by t h e  Lagunas. (Tr .  586- 

587) Although t h e  Apache never l i v e d  i n  t h e  claimed a r e a  o r  took i t  away 

from t h e  Laguna "they prevented, and v e r y  e f f e c t i v e l y  prevented, fzhe 

u t i l i z a t i o n  of t h e  a r e a  out l ined."  (Tr. 598) I n  h i s  s tudy  he makes t h e  

fo l lowing  remarks : 

The Laguna a s c r i b e  t h e i r  f a i l u r e  t o  expand o u t  from Old 
Laguna u n t i l  t h e  e a r l y  p a r t  o f  t he  Ethnologica l  Period as b e i n g  
due t o  danger  from Navajo and Apache r a i d e r s .  Although Paguare 
was e v i d e n t l y  e s t ab l i shed  e a r l i e r  a s  a summer v i l l a g e ,  t h e  g r e a t  
p e r i o d  of  Laguna expansion seemingly da t e s  from approximately t h e  
1 8 7 0 T s ,  when t h e  major Laguna se t t l emen t s  known today were 
founded +C * *, (Def, Ex. 90, pp. 102-103) (Emphasis suppl ied)  

The fo l lowing  comments i n  h i s  s tudy have t h e  Lagunas ranging r a t h e r  wide ly  

i n  t h e i r  economic a c t i v i t i e s ,  

The Laguna gathered wild p l an t  foods on a  f a i r l y  ex tens ive  
s c a l e  e s p e c i a l l y  p r i o r  t o  t he  bu i ld ing  of the r a i l r o a d  i n  1880. 
Kuch of t h e  ga ther ing  w a s  done a t  nearby p laces ,  bu t  s p e c i a l  
t r i p s  were made t o  gafher  p in ion  nu t s  and juniper  b e r r i e s  sou th  
of  McCar tys - - .~~ i th in  tpe  present  Acoma Grant--and even t o  t h e  
Zuni Nounta ins .  AddLtlonal ga ther ing  was done on the  s l o p e s - o f  
Mount Tay lo r .  

The Laguna hunted mostly t o  the  southwest, ou t s ide  the  a r e a  
of t h e i r  c l a im .  The Mogollon Mountains and, t o  a l e s s e r  degree 
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Tllc L s g u n s  clai.!;i{:tl f o l e i r i .  :_-r:i zc:d ti-ic- i r  s l ~ c e p  as f ;:L- 2 s  

the  Rio  pui.;:cc, on 1:hc i : r rs t ,  tl::. \..'i:itt: S p r i n g s  (\.:e:~tr oi: 
Marqucz) 01-1 tlii: nor th ,  t 5c  I3;!tr:ilj' liesa (arid w e n  i n t o  t h c  
Zuni Plountalus) on t h e  west, arid t o  Cebolla  and Cerro del 
Oro on the south. L~~t lcpenclcnt l . ) .  o f  one another, two i n f o r -  
mants have cr,ivc..n a sir.::i:as pLctur i .  of t h e  sorit~hern e>:te~lt. o f  
sheep herding;  note  t h a t  Cebolle a n d  Ccrro d c l  Oro, etzch 
s p e c i f i e d  a s  t he  southern  bozndary f o r  t h e i r  g raz ing ,  l i e  a t  
very  c l o s e  t o  the  san2 degree of  l a t i t u d e ,  i n  a  s t r a i g h t  west-  
e a s t  l i n e ,  k t h i r d  F1:forniact: s t a t e s ,  however, t h a t  t h e  Laguna 
were graz ing  s t i l l  f s r t h e r  south,  a t  Red Lakc. (Map 14),  as - 
e a r i y  a s  t he  period ofApache  r s l d s .  - (Def. Ex, 90, pp. 103-104) 
(Emphasis s i ~ p p i i e d )  

With r e s p e c t  t o  o the r  I n d i a r ~ s  i n  the  claimed a r e a ,  D r .  Rands d i d  n o t  

b e l i e v e  t h e  Lagunas exc lus ive ly  used and occupied a l l  t h e  t e r r i t o r y  they  .: 

claim.  He t e s t i f i e d  t h a t  t h e r e  wzs a group of Navajos a t  C e b o l l e t a  

and Encina l  bu t  conceded tEa t  t h e r e  w e r e  never  l a r g e  numbers of  t h e n  a t  

any time. (Tr.  586-587) B i s  r e p o r t  i n d i c a t e s  t h a t  t h e  Navajos f i r s t  

came i n t o  t h e  Canoncito a r e a  a f t e r  t h e i r  r e t u r n  from F o r t  S u m e r  i n  1868, 

ag reeab le  t o  what the  Lagunas claim r a t h e r  than  a t  a n  e a r l i e r  t ime as 

claimed by t h e  Navajos. (Def. Ex. 90, p. 100) He t e s t i f i e d  t h a t  Acoma 

informants  t o l d  him t h a t  they grazed animals e a s t  of t h e  s t i p u l a t e d  

d i v i d i n g  l i n e  (Tr. 622)  and i n  h i s  r e p o r t  he sa id :  

The grzz ing  a r e z  claimed by t h e  Lagunas and Acornas o v e r l a p s  
widely.  Members of both p*xb lns  c l d m  the  Rio Puerco on t h e  
e a s t ,  wh i l e  the Narquez-\.$'rite Springs reg ion  t o  t h e  n o r t h  i s  
v i r t u a l l y  identical.; ' :  '::'.. ;? To s r ~ n a r i z e ,  on the  e a s t  and n o r t h  
t h e  a r e a  claimed a s  gr2,sing lands a r e  v i r t u a l l y  i d e n t i c e l  f o r  
t h e  Acorna and Iaguna, ha'; t h e  kconla claim t o  have grazed  f a r t h e r  
o r  more Fntecsively on the  northwest ,  west ,  and south  ik f: 7':. 

Whatever the t r u t h  of the  conf l i c t i n g  claims,  cons ide rab le  
agre.c:m.-nt e:.:i:; t s  htrtvr:tri t he  a..-C::i oiTer whlch t h e  Laguna p u r p o r t s  
t o  have grazed and the c:)l::I;i~~t'.d i ~ m i n g  and/or  graz ing  a r e a  
claimed hp the Acomas. (ki. EX. 93, pp. 106-107) \ 
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He t c s r i f i e d  t h a t  t h e r e  was a co -n t i l j - za t ion  of pinyon sources  by v a r i o u s  

Indians i n  t h e  a r e a  (Tr. 618) and on t h e  s u b j e c t  o f  s h r i n e s  he  observed:  

Seve re l  of t h e  szc red  p o i n t s  v i s i t e d  by the  Lagunas s e ~ ~ e d  
l ikewise  as  s h r i n e s  f o r  o t h e r  Ind ians .  The S z l t  Lake was a  
s ac red  p lace  of t h e  Acoaa, Zcni, Navaho and Hopi. It l i e s  ou t -  
s i d e  t h e  a r e a  claimed by the  Laguna but  o t h e r  s h r i n e s ,  l o c a t e d  
wi th in  the  Laguna c l a i n  were a l s o  used by non-Laguna peoples .  
Thus, t h e  Correo Snake p i t  was used by the Acoma a s  w e l l  a s  
t h e  Laguna; t h e  s h r i n e  on I4ount Taylor  was v i s i t e d  by Acoma, 
no r the rn  pueblos,  Zuni and Navaho. The number of s h r i n e s  used 
e x c l u s i v e l y  by t h e  Laguna i s  unlinown, but  they  cannot have been 
numerous. qc * * (Def. Ex. 90, pp, 104-105) 

P e t i t i o n e r  i n  Docket No. 229, t he  Navajo Tr ibe  of Ind ians ,  had a n  

expe r t  a r chaeo log i s t ,  M r .  David Brugge, t e s t i f y  concerning Navajo oc- 

cupat ion  of  t h e  claimed a r e a ,  Sa id  p e t i t i o n e r  a l s o  submit ted proposed 

f ind ings  o f  f a c t  i n  which i t  was concluded: 

A t  t h e  t ime of t h e  Aaerican o p u p s t i o n  of t h i s  t e r r i t o r y  
i n  1846 and a t  t h e  t ime of  t he  t r e a t y  of Guadalupe Hidalgo 
wi th  l lexico February 2, 1848 (9 S t a t .  922), t h e  Navajo T r i b e  
e x c l u s i v e l y  used and occupied a l l  of t h e  a r e a  of t h e  Laguna 
claim,  a s  i t  i s  purpor ted ly  shown on Acoma-Laguna J o i n t  E x h i b i t  
528-A, Leguna S i t e  Map, except ing  only a  smal le r  a r e a  bounded 
on t h e  n o r t h  by Old San Jose, Cubero, Encinal,  Cebo l l e t a ,  t h e  
Canada d e  Pedro P a d i l l a ,  on t h e  e a s t  by Mesa Gigante and Correo, 
on t h e  sou th  by t h e  upper l i m i t s  of t he  a r e a  dra ined  by t h e  
Arroyo Colorado, and on t h e  west  by t h e  lands of Acoma Pueblo. 
(pp. 51-52) 

A s  a v i s u a l  a i d  t o  t h e  Commission, a map labe led  "Appendix 'A"' was i n -  

c luded  w i t h  t h e s e  proposed f ind ings .  This  map de l inea t ed  t h e  excepted 
, 

a r e a  and l o c a t e d  a l a r g e  number of a l l e g e d  Eavajo s i t e s  a r o u n d - t h e  

per rmeter  of  t h i s  a r ea .  These s i t e s  were so  loca ted  based on t h e  e r i d e n c e  

recorded  i n  Navajo Exhib i t s  710, 520-1, 520-5, and 520-L. Th i s  excepted  

area i s  c o n s i d e r a b l y  s m a l l e r  than  t h a t  claimed by the  Lagunas, e s p e c i a l l y  

on t h e  n o r t h  &id e a s t .  During t h e  ~ e r i o d  between the  hea r ings  i n  t h e  

- n s t a n t  c a s e  and those  of Docket 229, Plr. Brugge v i s i t e d  a number of  t h e  
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s i t e s  l i s t e d  i n  Dl-, Eiiis' reports (Pc:t:, Ex. 92 ,  Joi.nt Ex. 527) .  His 

obscl-v:tt:ions a r t .  c.virteuccil j.n Eu'a.. 7 z j o  E X .  71.0 a l - ~ d  i.n h i s  testin;onv be fo re  

the Conmissinn. (Tr, ?4(<5, ?!> 8t i )  C;;>:lrr::cl for- the  Ezvajo 'Tribe,  i n  d i s -  

agree ing  with sonic of Dr. E l l i s '  conclusions,  s taLes t h a t  she  ".::J* d id  

no t  f o l l o v  s tandard  a rchaco log icz l  procedures i n  the  i d e n t i f i c a t i o n  of 

t h e  e t h n i c  a f f i n i t y  of t he  s i t e s  &ich  she recordcd $:*+' (Navajo B r i e f ,  

p. 115) During t h e  course  of  che hear icg  i n  Docket 229, wherein D r .  

E l l i s  appeared a s  an  expe r t  ~. ,Ftness f c r  t h e  United S t a t e s ,  she  conceded 

t h a t  t he  Navajo were us ing  the  northern t i p  of  t he  Canoncito a r e a  i n  

1848. (Tr. 9410-94.13) P,s t o  t h e  o the r  l oca t ions  i n  t h e  claiined a r e a ,  

D r .  E l l i s  b e l i e v e s  t h a t  they  were e i t h e r  no t  Navajo s i t e s  o r  t hey  were 

, - 
i Navajos who were t h e r e  temporar t ly9  by permission, o r  ones who a r r i v e d  

sometime a f t e r  American sovere ignty  a t t ached  t o  t h e  claimed a r e a .  D r .  

, E l l i s  s a i d  s h e  had considered a l l  t he  a rchaeologica l  m a t e r i a l  p u t  i n  

by t h e  Navajo Tr ibe ,  i . e . ,  Navajo Exhibi ts  520-A through 520-W, i n  

a r r i v i n g  a t  her conclus ions .  

The main i s s u e . i n v o l v e d  i n  t h i s  case  i s  t h e  de te rmina t ion  o f  t h e  

t e r r i t o r y  e x c l u s i v e l y  used and occupied by the  Pueblo of Laguna i n  1848 

when American sovere ignty  a t t ached  t o  t h e  claimed a r e a .  A s  i s  appa ren t  

from t h e  f i n d i n g s  of f a c t  h e r e i n  and th'is opinion thus  f a r ,  h i s t o r i c a l  

documents and  arch,~ieol.ogical and e thna log ica l  evidence have been p re sen ted  

t o  t h e  Commission i n  add<tj.on t o  t h e  o r a l  testimony of s e v e r a l  e x p e r t  

w i tnes ses ,  bea r ing  on t h i s  partLcuiar i s sne .  The expe r t s  have d i sag reed  

on t h e  s i g n i f i c a n c e  of much cf  this evidence. However, w e  recognize  t h a t  

where s e v e r a l  t r i b e s  of Indians arc IrLi.oived i n  one a r e a  i n  a  c a s e  such 
\ 
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a s  t h i s ,  i t  i s  very d i f f i c u l t  ever? f o r  e,:perts t o  u s e  t h e  t y p e  o f  e e d e n c e  

w e  have i n  these  CE?SCS 2nd corne tc, a complctc agrecment a s  t o  \..here p a r t i -  

crilzr Indians  wt.1-c a t  a  pa r t - i cu l a r  t i m e .  The evidence we have i s  n o t  t h e  

type t h a t  admits o f  r e a l  p r e c i s i o n  on t h e  ques t ions  of i d e n t i f i c a t i o n  and 

time. Po t t e ry  shcrds a r e  very u s e f u l  f o r  both d a t i n g  and identification 

purposes but  wi th  c e r t a i n  l i m i t e t i o n s .  Kr. Brugge t e s t i f i e d  t h a t  p o t t e r y  

could only  be used t o  d a t e  a  s i t e  w i th in  a f i f t y  year  span. (Tr,  9480- 

9481) And on t h e i r  use  f o r  i d e n t i f i c a t i o n ,  even when t h e  e x p e r t s  a g r e e  

t h a t  c e r t a i n  potsherds belong t o  a p a r t i c u l a r  Ind ian  t r i b e ,  many t imes  

t h e r e  i s  t he  ques t ion  of whether o r  no t  i t  n a t u r a l l y  belonged t o  t 5 e  

s i t e  o r  whether i t  was obtained from t h e  p a r t i c u l a r  t r i b e  by t r a d i n g ,  

And, of  course,  

as t o  whether a 

a s  t h e  evidence shows, t h e  expe r t s  can no t  always a g r e e  

p a r t i c u l a r  ~ o t s h e r d  belongs t o  t h e  Laguna, Acoma o r  

Navajo. (Tr. 9190) Tree r i n g  d a t i n g  o r  dendrochronology a l s o  has  if3 

l i m i t a t i o n s ,  a t  l e a s t  a s  f a r  a s  t h i s  ca se  is concerned. D r .  Ellis t e s t i -  

f i e d  t h a t  "dat ing t h e s e  Navajo hogans i s  t h e  worst  problem I have seen 

come up i n  d a t i n g  t h i s  southwestern archeology *** (by wors t  problem 

she  means) t h e  most d i f f i c u l t  t o  o b t a i n  any secu re  da t e s .  By d a t e s  I 

mean f a i r l y  good-sized periods,  no t  n e c e s s a r i l y  t h e  exac t   ear." (TIT. 

9317) She went on t o  s ay  t h a t  she  thought a  good d e a l  of t h e  ev idence ,  

presumably t h a t  p e r t a i n i n g  t o  dat ing,  was specu la t ive  under t he  c i r c ~ m -  

s t ances .  (Tr.  9318) 

I n  kcoma-Lagcna J o i n t  Exhibi t  527 DL-. E l l i s  has desc r ibed  a  l a rge  

number of  s i t e s  in the  Laguna claimed area which she has i d e n t i f i e d  a s  

' . e h g  Laguna s i t e s .  This i d e n t i f i c a t i o n  i s  based, f o r  t he  most p a r t ,  
\ 



on t h e  p o t t e r y  s h e r d s  founci t 1 : t . r ~ ~  altljou;;h the s i t e  complex a s  a  who1.c 

e x p e r t s .  The I$a\~ajo petit-.Loncr iri Ec7cl;ct No. 229 i s  c r i t i c a l  of t h e  way 

i n  which D r .  E].l is hes usel: these  potsherds t o  i d e n t i f y  t h e  above s i t e s  

a s  Laguna s i t e s ,  To a  c e r t a i n  e x t e n t  t h i s  c r i t i c i s m  i s  j u s t i f i e d .  I n  

c h a p t e r  111 of Acona-L,agunz J o i n t  Exh ib i t  527, D r .  E l l i s  r e p o r t e d  t h e  

po t she rds  found on each s i t e .  She l i s t e d  and i d e n t i f i e d  Laguna she rds  

a s  having  been found on t h e  l a r g e  ma jo r i t y  of t hese  s i t e s .  However, she  

a l s o  r epo r t ed  and l i s t e d  many o t h e r  sherds  a s  having been k u n d  a t  t h e s e  

s i t e s  b u t  d i d  no t  e x p l a i n  t h e  rnezning of  t h e i r  presence i n  t e r n s  o f  t h e  

i d e n t i f i c a t i o n  of t h e  s i t e  o r  t h e  t ime when i t  was occupied. Presumably 

s h e  f e l t  t h a t  t h e  sherds  o t h e r  t han  those  which she p o s i t i v e l y  i d e n t i -  

f i e d  a s  Laguna were e i t h e r  t r a d e  i tems  o r  t h e i r  presence w a s  o t h e r w i s e  

n o t  i n c o n s i s t e n t  wi th  h e r  conc1usions t h a t  t h e  s i t e s  had been occnpr'ed 

b y L a g u n a  Ind ians .  However, t h i s  was n o t  e x p l i c i t  and i t  would have been 

b e t t e r  i f  t h e  r e l a t i o n  of t h e s e  u n i d e n t i f i e d  sherds t o  h e r  conc lus ions  

had been expla ined .  On t h e  o t h e r  hand, p e t i t i o n e r  i n  Docket KO. 229 has  

n o t  shown t h a t  an  exp lzna t ion  of t h e s e  she rds  would i d e n t i f y  t h e  s i t e s  

as be ing  Navajo r a t h e r  than  Laguna. Nei ther  do the r e f e r e n c e s  i n  t h e  

Navzjo B r i e f  on t h i s  p o i n t  (pp. 110-116) prove t h a t  t h e  s i t e s  where in  

Navajo a s  w e l l  a s  Laguna sherds  appear  should be i d e n t i f i e d  as Navajo 

r a t h e r  t han  Laguma s i - t e s ,  

M r .  Bruggc, exper t  archaeo1.ogis t f o r  t he  Navajo, examined 

seven  of t h e  s i t e s  repor ted  hy D r .  E l l i s .  (Navajo Exh ib i t  710; Tr.  9465- 
\ 

9509) H e  a g r e e d  ~ i t r h  D r .  E l l i s  t h a t  t h r e e  of t he  seven were Laguna s i t e s .  
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Of t he  remaining f o u r ,  Nr. e r u z ~ , e  i d e n t i f i e d  two a s  Navajo, one a s  !Xc?vejo 

and Laguna, m d  the otlrcr a s  lkzvir:~ been occupied by a  11mber o f  d i f -  

f e r e n t  I n d i e n  t r i b e s  st d i u > -  I . ~ t ~ c l - , t  tlr;ies, Of t h e  t c ~ o  s i t e s  i den t i f - i ed  

2s Ravajo by M r .  Brugge, Dr. E l l i s  s a i d  one was Navajo 2nd Laguna. and 

the  o t h e r ,  a l though Wavajo, was a post-Fort  Sumner s i t e .  The F o r t  

Suzner per tod  was from 1864 t o  1868, s o  any d a t e  a f t e r  t h i s  perfod 

could r e p r e s e n t  a  Navajo i n t r u s i o n  i n t o  the  claimed a r e a  a f t e r  t h e  

1848 sove re ign ty  da t e .  Their  disagreement on the  d a t i n g  of t h i s  s i t e  

was based on a  d i f f e r e n c e  i n  i n t e r p r e t a t i o n  of t h e  s t r u c t u r e s  found on 

t h e  s i t e .  The one s i t e  i d e n t i f i e d  a s  Navajo and Laguna by Fir. Emgge 

was l a b e l e d  Laguna by D r .  E l l i s  and the  s i t e  descr ibed  a s  be ing  i n -  

hab i t ed  by s e v e r a l  t r i b e s  a t  d i f f e r e n t  times by M r .  Brugge was i d e n f i -  

. i i e d  a s  Laguna by D r .  E l l i s .  Here we a r e  dea l ing  wi th  t h e  type  o f  

evidence concerning which even the  exper t s  can Legi t imate ly  d i f f e r -  a s  

t o  i t s  s i g n i f i c a n c e  and meaning. There i s  no d i s p u t e  a s  t o  w h e t h e r . t h e  

p o t t e r y  w a s  found a t  a  p a r t i c u l a r  s i t e  o r  whether t he  desc r ibed  s€ ruc tu re s  

e x i s t .  The d i f f e r e n c e s  a r e  i n  r e l a t i o n  t o  what t hese  i tems  mean i n  terms 

of  i d e n t i Q l i n g  t h e  Indian  t r i b e  t h a t  used a  p a r t i c u l a r  s i t e  and f i e  pe r iod  

o f  t ime when i t  w a s  used by such t r i b e .  

Much of  t h e  evidence concerning the  claimed a r e a  presented  by t h e  

Navajo p e t i t i o n e r  i n  Navajo Exhib i t s  520-1 and 520-5 i s  i n  t h i s  same 

ca tegory .  We have made a  broad suinmary of t h i s  evidence i n  F inding  7 

h e r e i n .  As brought  ou t  i n  these summaries, many times when t h e  s i t e  i s  

i d e n t i f i e d  a s  Navajo the  da te  of heb i t a t i on  i s  uncer ta in ,  and when t h e  

' a t e  i s  c e r t a i n  t h e  i d e n t i t y  of t he  t r i b e  using the  s i t e  i s  not .  The 
\ 
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i d e n t i f i c a t i o n  :*nd da t ing  of  these s i t e s  were made for t h e  m o s t  p a r t ,  by 

interprrcCing tllc mi-.ani~lg of t hc  s  tl:uccural fcaturc->.-. of ::he s i t e ,  th r r t  i s ,  

by consi~del:i.n6 the: signif<cancc '  of such f e a t u r e s  as t:he s i z e  of tllc: 

hogan, t he  dFstar,ce of t he  ash dump from t h e  hogan, e x i s t e n c e  o r  non- 

e x i s t e n c e  o f  game c o r r a l s ,  t h e  type o f  hogan and o t h e r  f e a t u r e s  which 

may be cons idered  by the  exper t  t o  be t y p i c a l  of a  Navajo s i t e  a t  a 

p a r t i c u l a r  per iod o f  time. However, a s  we have s a i d  above, t h e  meaning 

of t h e s e  s t r u c t u r e s  a s  we l l  a s  the  time when they  were used i s  a s u b j e c t  

of d i s p u t e  even among the exper t s .  (Tr. 9565-9509) By t h e  v e r y  n a t u r e  

of t h i s  eviden.ce, the  da t ing  of a  p a r t i c u l a r  s i t e  i n  t h e  above e x h i b i t s  

cannot  be ve ry  prec ise .  Most of thein a r e  da ted  pre-For t  Sunner o r  pos t -  

. .- 
F o r t  Sumner, t h a t  i s ,  before  o r  a f t e r  t h e  1864 t o  1868 per iod .  A pre-  

F o r t  Sumner d a t e  does not  mean t h a t  t h e  Navajo were occupying a  p a r i i c u -  

l a r  s i t e  i n  1848 when sovere ignty  a t t ached  t o  t he  claimed a rea .  'This i s  

e s p e c i a l l y  t r u e  i n  view o f  the  f a c t  t h a t  t h e  Navajos were r a i d i n g  i n  t h e  

claimed area dur ing  t h i s  e a r l y  American pe r iod  and t h e  Pueblos were 

r e s t r i c t e d  somewhat i n  t h e i r  use of t h e  t e r r i t o r y  because o f  t h e s e  r a i d s .  

I n  f i n d i n g  t h a t  t h e  Pueblo of Laguna e x c l u s i v e l y  used and occupied  

t h e  a r e a  desc r ibed  i n  Finding 37 he re in ,  much of which i s  a l s o  c la imed 

by the Navajo p e t i t i o n e r  i n  Docket 229, we have recognized t h a t  the 

s i g n i f i c a n c e  of much of the  evidence i s  i n  d i s p u t e ,  However, i t  seems 

c l e a r  t o  u s  from the many d i f f e r e n t  k inds  of  evidence which has  been 

presented i n  t h i s  case t h a t  the  Lagxma Indians  were i n  t he  g e n e r a l  

l o c a t i o n  of  t h e  cJ.aimed a r e a  f o r  some time p r i o r  t o  t h e  a r r i v a l  of  t h e  

Navajo, t h a t  Laguna use o f  t h i s  area w a s  v idespread ,  and t h a t  t hey  d i d  
> 



no t  v o l u n t a r i l y  abandon lands which they had used from e a r l y  t imes,  b u t  

on t h e  con t r a ry ,   henev ever they were forced  t o  r e s t r i c t  t h e i r  land nsrrge 

because of  drought,  d i s e a s e ,  r a ids  by o t h e r  I n d i m  t r i b e s  o r  o t h e r  ou t -  

s i d e  fac. tors ,  tiley r e - a s se r t ed  c o n t r o l  of thgse  a reas  a s  soon as they  

could. 

Assuming t h a t  t h e  Navajo d i d  occupy some of  t h e  recovery a r e a  I n  

1848 o r  p r i o r  t h e r e t o ,  such use i s  no t  i n c o n s i s t e n t  w i th  t h e  exc lus ive  

use  and occupancy of such a r e a  by t h e  Pueblo of Laguna i f  t h e  Lagunas 

were t h e r e  f i r s t ,  d i d  no t  in tend  t o  g ive  i t  up, and t h e  Navajos a r e  con-  

s i d e r e d  a s  temporary i n h a b i t a n t s  o r  i n v i t e d  gues t s .  Ke have viewed the  

obvious Navajo occupancy i n  some of t h e  recovery a r e a  i n  t h a t  manner. 

C l z i m s  such a s  t h e s e  a r e  no t  easy  t o  determine wi th  exac tness  and 
.. 
we r ecogn ize  t h e  d i f f i c u l t i e s  involved as d id  t h e  Court o f  Claims y e a r s  

ago when i t  s a i d :  

*** The problem of e s t a b l i s h i n g  such exc lus ive  use and oc- 
cupancy t i t l e  by immemorial possess ion  a s  of  a d a t e  t o o  
remote t o  admit of  testimony of l i v i n g  wi tnesses ,  and where 
no deeds o r  p a t e n t s  e x i s t ,  i s  no t  a s imple one. A t  b e s t ,  
t h e  u l t i m a t e  f a c t  of b e n e f i c i a l  ownership by exc lus ive  pos'ses- 

: : . . : , -skand occupzncy can only be i n f e r r e d  and found from many- 
s e p a r a t e  even t s  and a v a r i e t y  of documentary m a t e r i a l  *+:*. 
(Snake o r  P a i u t e  Indians v. United S t a t e s ,  125 C. C l s .  241, 
254. ) 

However, we a l s o  f e e l  a s  the  Court of Claims reasoned i n  Upper Chehal i s  

T r i b e ,  e t  a l . ,  v. un i t ed  S ta t e s ,  140 C, C l s .  192, 195, t h a t  

J-.L-L --..Absolute accuracy o f  l o c a t i o n  and e x t e n t  of occupancy 
i s  no t  e s s e n t i a l ,  and the  record  i n  t h i s  ca se  i s  s u f f i c i e n t  
f o r  t h e  Commission t o  determine wi th  reasonable accuracy 
t h e  l o c a t i o n  and ex ten t  of t h e  a reas  a c t u a l l y  occupied by 
t h e  t r i b e s  involved herein. 

:ndoubtedly t h e r e  was some overlapping between the  Acomas and Lagunas 
' 

a s  to t h e i r  u s e  o f  c e r t a i n  a reas  e a s t  and west of t h e  s t i p u l a t e d  
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d iv id ing  l i n e .  However, we bcli.iive t h a t  sFncc they w r e  both i n  the 

area very  e a r l y  and had l i t i g a . t e d  t h i s  p o i n t  i n  1857 when i t  was corn- 

p e r a t i v e l p  easy t o  dc tc ,mj .ne  t:ilc: i ;:cts, the  usc? a r e a  of each pueblo i s  

f a i r l y  represented  a s  b e i n g  t o  the e a s t  and west of t h i s  d i v i d i n g  line, 

Any herd ing  o r  faraxing over t h i s  d iv id ing  l i n e  by e i t h e r  p a r t y  was con- 

s i d e r e d  permissive o r  temporary. a c t i o n  and d id  not  r e f l e c t  a f e e l i n g  o f ,  

c r  any a t tempt  a t  ownership. 

With t h i s  background i n  mind, we be l i eve  t h a t  t h e  t e r r i t o r y  v e  

have desc r ibed  i n  Finding 37 a s  having been exc lus ive ly  used and oc- 

cupied by t h e  Pueblo of Lsguna a s  of February 2, 1848, i s  r easonab ly  

a c c u r a t e  and r e f l e c t s  t h e  c o r r e c t  i n t e r p r e t a t i o n  o f  t h e  ev idence  i n  . 

t h i s  case .  

.. - 
I n  l i n e  wi th  t h e  previous dec is ions  of t h i s  Commission, w e  have 

concluded t h a t  a l l  v a l i d  Spanish and Hexican land g r a n t s  l o c a t e d  d € h i n  

t h e  boundaries  of t h e  t e r r i t o r y  exc lus ive ly  used and occupied by  t h e  

Pueblo of Laguna were p r i v a t e  property a t  the  time American s o v e r e i g n t y  

a t t a c h e d  t o  t h e  a r e a  i n  1848. Therefore,  t hese  g r a n t s  are n o t  com- 

pensable  under t h e  Indian  Claims C o d s s i o n  Act and must be exc luded  

from t h e  t e r r i t o r y  descr ibed  i n  Finding 37 he re in  t o  which t h e  p e t i t i o n e r  

h e l d  I n d i a n  t i t l e  i n  1848. It i s  c l e a r  t h a t  t he  p e t i t i o n e r  d i d  n o t  

v o l u n t a r i l y  abandon any of these  lands but  was e f f e c t i v e l y  dep r ived  of 

t h e  u s e  o f  t hen  because of the  inac t ion  of the United S t a t e s  whereby 

they  f a i l e d  t o  prevent encroachments on these  lends.  The United S t a t e s  

f a i l e d  t o  p r o t e c t  these  r i g h t s  of p e t i t i o n e r  even though r eques t ed  t o  

do s o  many times. , 
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P e t i t i o n e r  has claimed t h a t  t h e  Pueblo of Laguna was dunaged by the  

Loss of i r r i ga t i . on  waters  a s  a r e s u l t  of t he  enlargement by the defendant  

of  the dam a t  Bluewater on the  upper San Jose River i n  1923. Assuming 

t h a t  t he re  has been a l o s s  of i r r i g a t i o n  waters ,  i t  i s  n o t  c l e a r  whether 

t h i s  was because of t h e  enlargement of t h e  dam, t h e  same zinounr o f  water  

d iv ided  up between more people and thus  making i t  seem l i k e  l e s s ,  o r  

merely l e s s  water  f o r  o t h e r  reasons. A t  t h e  time of t h e  h e a r i n g  Com- 

miss ioner  O'Marr commented: 

I a m  only  speaking f o r  myself here ,  b u t  I q u e s t i o n  v e r y  
much whether you have shown any r educ t ion  i n  t h e  water  supp ly  
except  t h i s  man's unsupported s ta tements  and a guess o f  one- 
fou r th  of t h a t ,  That  i s  n o t  ve ry  r e l i a b l e  as f a r  a s  I a m  
concerned. (Tr . 533) 

jTe have, t h e r e f o r e ,  denied recovery on t h i s  p a r t  of t h e  c l a i m .  

Therefore,  based on t h e  f ind ings  o f  f a c t  and l e g a l  conc lus ions  here-  

t o f o r e  s e t  f o r t h  i n  t h i s  case,  as w e l l  as t h e  r eco rd  as a whole, we con- 

c lude  t h a t  as o f  February 2, 1848, t h e  Pueblo of Laguna h e l d  I n d i a n  E i r l e  

t o  t h e  lands desc r ibed  i n  Finding of  Fac t  No. 37 he re in ,  exc lud ing  those  

v a l i d  Spanish o r  Mexican l and  g r a n t s  o r  pa r t s .  t he reo f  l y i n g  w i t h i n  s a i d  

boundaries;  t h a t  s a i d  p e t i t i o n e r  d i d  n o t  v o l u n t a r i l y  abandon any  o f  t h e  

lands  s o  h e l d ;  t h a t  s a i d  p e t i t i o n e r  l o s t  t h e  use  of  s a i d  l ands  because 

o f  t h e  f a i l u r e  of defendant  t o  p r o t e c t  s a i d  p e t i t i o n e r ' s  r i g h t s  t h e r e i n  

and, t h e r e f o r e ,  t h a t  defendant  i s  l i a b l e  t o  s a i d  p e t i t i o n e r  f o r  che l o s s  

of s a i d  l ands ;  and t h a t  under c l a u s e  4 of s e c t i o n  2 of t h e  I n d i a n  Claims 

Commission Act s a i d  p e t i t i o n e r  i s  e n t i t l e d  t o  recover  from defendant  t;he 

f a i r  market v a l u e  of t h e s e  lands,  the  d a t e  o r  d a t e s  of t h e s e  l o s s e s  and 

t h e  va lue  t h e r e o f  t o  be determined a t  a f u t u r e  hea r ing  b e f o r e  t h i s  

C a d s s i o n .  An o r d e r  w i l l  be en tered  accordingly.  
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A s  this npLnLon, a n d  the findings of fact upon w h i c h  it is based,  

invol.ve the t h r c r  dnc:i:c~'is d i s c u s s e d ,  t h e y  a r c  app1 . i cab l e  t o  a l l  saFd 

dockets insofal- as t h e  respective ciaims of tile Pueblo d e  Aconta, peti- 

tioner in Docket  No. 266, and The Ravajo  T r i b e  of Indians, petiCioncr 

in Docket No. 229, overlap the area to vhich the Pueblo of Laguna, 

petitioner in Docke t  No. 227, held Indian title as determined by the 

Commission in Finding of Fact No. 37. 

We concur: 

Wm.. 14. Holt 
Associate Commissioner 

T. Harold Scott 
Associate Conmissioner 

Arthur V. Watkins 
Cnie f Cornis s ioner 




