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BEFORE THE I N D I A N  CLAIMS COMMISSION 

TfiE SAC W\rD FOX TRIBE OF OKLAHOHA ) 
ET AL.,  

v .  

THE UNITED STATES 

1 
) 

P e t i t i o n e r s ,  ) 
) 
1 Docket No. 220 
1 

OF AMERICA, 1 
1 

Defendant. ) 

Decided : 2 / l ~ f / b  7 

OPINION ACCOMPASYING ORDER AMENDING FIhQINGS 
OF FACT AND FOR EhTRY OF FINAL JUDGPENT 

On October 16,  1964, t h e  Court of Claims reversed  t h e  Commission 

i n  t h i s  ca se  wherein t h e  major i ty  of t h e  Commission had previous ly  

found and concluded t h a t  as of February 12, 1891, t h e  Sac and Fox 

s u r p l u s  lands  i n  Oklahoma were worth no more than  $1.75 per  a c r e .  I n  

s o  doing t h e  Court of C l a i m s  s t a t e d  t h e  fol lowing conclusion:  

I t  We t h e r e f o r e  conclude t h a t  t h e  Commission's u l t ima te  con- 
c l u s i o n  t h a t  t h e  f a i r  market va lue  of t h e  s u r p l u s  r e s e r v a t i o n  
l ands  w a s  no t  i n  excess  of $1.75 per  a c r e ,  i s  based upon 
f i n d i n g s  as t o  such va lue  which a r e  n o t  sus t a ined  by subs tan-  
t i a l  ev idence  i n  t he  record taken  a s  a whole. Without accept -  
i n g  o r  spec i fy ing  any s p e c i f i c  f i g u r e  as t o  t h e  f a i r  market 
v a l u e  of t h e  sub jec t  lands ,  i t  would appear from a l l  evidence 
of r e c o r d  t h a t  t he  e n t i r e  u n a l l o t t e d  t r a c t  was worth a t  l e a s t  
a n  average  of $3.00 per  a c r e  a t  t h e  t ime of t h e  r a t i f i c a t i o n  
of t h e  agreemect with t 5 e  Sac and Fox t r i b e s  i n  1891. We 
t h e r e f o r e  conclude t h a t  t h e  f a i r  market va lue  of t h e  u n a l l o t t e d  
ac reage  should be determined by t h e  Ind ian  Claims Commission 
a t  n o t  l e s s  than  $3.00 per a c r e ,  or '  higher." L/ 

Pursuant  t o  t h e  Court ' s  remand of t h i s  case  f o r  f u r t h e r  proceedings ,  

t h e  Commission has  reviewed t h e  e n t i r e  record  i n  order  t o  make what changes 

1/ S l i p  Opinion,  ne Sac and Fox Tr ibe  of Indians  of Oklahoma, e t  a1 . , V .  - 
Uni ted  S t a t e s ,  p. 11, Appeal No. 3-63, decided October 16, 1964. 
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a r e  necessary i n  our f ind ings  of f a c t  a s  would harmonize them w i t h  t h e  

views expressed by the  Court i n  i t s  op in ion .  According t o  t h e  Court  of 

Claims, t.he Com.ission e r r ed  i n  t m  major p a r t i c u l a r s ,  

1 I Ke conclude thst t he  Commission e r r e d  i n  d i s r e g a r d i n g  sub-  
s t a ~ t i a l  evidence of fered  by a p p e l l a n t s  a s  t o  p r i v a t e  contem- 
poraneocs and comparable s a l e s  of land w i t h i n  and a d j a c e n t  t o  
t he  sub jec t  t r a c t . "  

and, 

I I  We f u r t h e r  fLnd t h a t ,  p a r t i c u l a r l y  i n  absence of any 
, evidecce of arry s a l e s  of t h e  s u b j e c t  lands i n  1891, t h e  Com- 

mission e r r e d  i n  r e j e c t i n g  s u b s t a n t i a l  and uncon t r ave r t ed  
-ev idence  o f f e red  by appe l l an t s  a s  t o  t h e  r e l a t i v e l y  s m a l l  
va lue  of improvements on t h e  o the r  lands s o l d  a t  p r i v a t e  
s a l e  between 1890 and 1900." 21 

LC i s  our  considered judgment t h a t  t h e  d i s p a r i t y  between t h e  C o u r t ' s  

and t h e  Commission's 1891 eva lua t ion  of t h e  Sac and Fox s u r p l u s  l a k d s  

can  be a t t r i b u t e d  f o r  t h e  most p a r t  t o  our d i f f e r e n c e s  x i t h  r e s p e c t  t o  

incrementa l  va lue  of improvements t o  t h e  r a w  land.  While t h e  Commission 

f i x e d  no s p e c i f i c  va lue  t o  improvements, a s  d id  t h e  Court o f  C l a i m s ,  i t  

i s  obvious t h a t  t h e  Court gave only minimum v a l u e  t o  improvements, s t a t i n g  

q u i t e  po in t ed ly  t h a t  "although i t  i s  n o t  p o s s i b l e  t o  de te rmine  t h e i r  va lue ,  

3 / t h e r e  is  s u b s t a n t i a l  evidence t h a t  t h i s  va lue  was r e l a t i v e l y  s m a l l .  - 

The C o m i s s i c n  en tered  only two f i n d i n g s  of f a c t  on t h e  v a l u e  of  improve- 

m e n t s ,  and made no f ind ings  with r e s p e c t  t o  t h e  t e s t i m o ~ y  on  improve- 

mcts of p l a L n t i f f s f  wi tness ,  KcReynolds, dn ich  test imony t h e  Cour t  

cherac te rLzed  a s  "couipetent, re levz-nt ,  uncont rad ic ted , ' '  and which 

11 ~ r o v i d e s  an accura te  account of t h e  va lue  of t h e  improvem?nts." W e  s h a l l  

2 /  P. 8, sup ra .  - 
3 /  Idem. -- 
4/ Comnission's Findings of Fact  40, 4 1  
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the re fo re  e n t e r  an appropr i a t e  f i n d i n g  of f a c t  covering D r .  KcReynolds 

testimony on improvements. 

On t h e  ques t ion  of t h e  c o n s i d e r a t i o n  g iven  t o  t h e  ev idence  i n  t h e  

record of p r i v a t e  s a l e s ,  t h e  Commission en te red  four  f i n d i n g s  of f a c t  

which d e a l t  wi th  a l l  manner of p r i v a t e  s a l e s  t h a t  were p l aced  i n  ev idence  

by t h e  Sac and Fox p e t i t i o n e r s .  5' However, t h e  Court drew d i f f e r e n t  

conclusions from t h i s  evidence than  d i d  t h e  Commission. With a few needed 

d e l e t i o n s  t h e s e  p a r t i c u l a r  f i n d i n g s  dea l ing  wi th  t h e  p r i v a t e  s a l e s  w i l l  

suppar t  t h e  f a i r  market va lue  conclus ions  of t h e  Court.  

On t h e  ma t t e r  of du res s ,  t h e  Court d i f f e r e d  from t h e  Commission by 

s p e c i f i c a l l y  f l n d i n g  t h a t ,  

"** t h i s  sale was nego t i a t ed  by Government coerc ion  and 
conpuls ion  e x e r t e d  upon a p p e l l a n t s  t o  such a degree as t o  
c o n s t i t u t e  du res s  .I1 6/ 

The Commission en te red  only one f i n d i n g  of f a c t  on t h e  q u e s t i o n  

of du res s .  W e  h sve  now reva lued  t h e  s c b j e c t  t r a c t  a t  $3.00 per  a c r e ,  

and having do2e so ,  we f i n d  t h a t  t h e  cons ide ra t ion  of $1.23 pe r  a c r e  

f o r  s a i d  land  i s  unconscionable under our  Act. Thus t h e  Sac and Fox 

p e t i t i o n e r  is  e n t i t l e d  t o  a judgment a g a i n s t  t h e  defendant  f o r  t h e  

d i f f e r e n c e .  S i n c e  only one recovery can  be had i n  t h i s  case, any 

f u r t h e r  f i n d i n g  on t h e  ma t t e r  of du res s  would be supe r f lous .  W e  t h e r e -  

f o r e  see no need t o  make any such f i n d i n g  of f a c t  a t  t h i s  t i m e .  

On i t s  own motion t h e  Commission w i l l  e n t e r  an  o r d e r  t h a t  w i l l  add 

one f u r t h e r  f i n d i n g  of f a c t  cover ing  improvements, t h a t  w i l l  make neces sa ry  

51 Commission's Findings of Fac t  3 8 ,  39 ,  42,  43  - 
61 S l i p  o p i n i o n ,  The sac and Fox Tr ibe  of Indians  of Oklahoma, e t  a l . ,  v .  - 

United S t a t e s ,  p. 12, Appeal No. 3-63,  decided October 1 6 ,  1964. 



d e l e t i o n s  i n  o t h e r  f i n d i n g s  of f a c t ,  and tha t  w i l l  e n t e r  a new f i n d -  

ing of f a c t  f i x i n g  t h e  1891 f a i r  market va lue  of t h e  Sac and Fox 

of f a c t  i n d i c a t i s g  t h a t  t h e  d i s p a r i t y  between t h i s  $3.00 per  a c r e  evz lu-  

a t i o n  a d  t h e  S1.23 per  a c r e  paid by t h e  defendant ,  makes t h e  l a t t e r  an 

Z : ~ = O ~ S C ~ O Z Z ~ ~ ~  cons ide ra t  i on  under our A c t  acd a l s o  makes t h e  defendant  

LFz5le t o  t h e  p e t i t i o n e r  t r i b e  f o r  t h e  d t f f e r e n c e .  

S i c c e  ail Sac and Fox o f f s e t s  have been comproaised and s e t o f f  i n  

7 / 
Eocket h'o. 138 - there Ere apparent ly  no f x t k r  proceedings needed i n  

will t h e r e f o r e  be e n t e r e d  h e r e i n  i n  favor  of the Sac and l o x  p e t i t i o n e r s . :  

(SFqned) '&I. M. Z o l t  
Assoc ia te  C o m i s s i o n e r  

(Slgced) T. HsroLd S c o t t  
Assotie", Ccmniss imer  

C o m i s s i o n e r  W ~ t k f n s  
d.essent ing 

7 /  The 1 owa TrFbe  of t h e  Ioxa Reservat ion i n  K ~ . x e s  arid Rebraska, - - 
e t  a1 ., v .  U G e d  S t e t e s ,  15 I n d .  C I .  Corn .  4 2  
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Commissioner Vatkins d i s sen t ing :  

The Court of Clz i r r ,~  i n  i t s  opinion r e v e r s i n g  t h e  Commission s a i d :  

I t  ... Without a.ccepting o r  spec i fy i ag  any s p e c i f i c  f i g u r e  a s  
t o  t h e  f a i r  market va lue  of t he  s u b j e c t  l ands ,  i t  would appear  
from a l l  the  evidence of record t h a t  t h e  e n t i r e  u n a l l o t t e d  
t r a - c t  was worth a t  l e a s t  an average of $3.00 per  a c r e  a t  t h e  
t ime of t h e  r a t i f i c a t i o n  of t he  agreement wi th  t h e  Sac and Fox 
t r i b e s  i n  1891. We the re fo re  ccnclude t h a t  t he  f a i r  market 
va lue  of t h e  u n a l l o t t e d  acreage should be  determined by t h e  
Ind ian  Claims Commission a t  not  less than  $3.00 per  a c r e ,  o r  
h ighe r  ."* 

The l a s t  paragraph i n  t h e  opinion s t a t e s :  

"Accordingly, t h e  dec i s ion  of t h e  Ind ian  C l a i m s  Commission i s  
reversed  and t h e  case  i s  remanded f o r  f u r t h e r  proceedings."** 

But t h e  Court does not  spec i fy  j u s t  wkat t h e s e  proceedings must be .  I 
' .  

assume t h e  Court meant t h a t  t h e  Commission must a g a i n  review t h e  e n t i r e  : 

, record  which w i l l  inc lude  a l l  t h e  evidence i n  t h e  case ,  n o t  what i t  may 

j e  c i t e d  t o  be,  b u t  whzt it a c t u a l l y  i s ,  accord ing  t o  t h e  w r i t t e n  r e c -  

ord.  To t h i s  should be added t h e  precedents  governing such m a t t e r s  l a i d  

down by t h e  Commission and t h e  Court of Claims. 

It seems t o  m e  t h a t  t h e  Co-mmission h z s  no o t h e r  cou r se  under t h e  

r u l i n g  of t h e  Court and the  motion of t h e  p l a i n t i f f  t o  implement t h e  

Court of C l a i m s '  dec i s ion  t h a t  a h ighe r  market va lue  than  $3.00 p e r  a c r e  

be found on  t h e  s u b j e c t  tract.*** So, I s h a l l  review it .  

To b e g i n  w i t h  I must confess  t h a t  I am somewhat amazed by t h e  scope  

of t h e  a p p e l l z t e  review undertzken by t h e  Court i n  t h i s  p a r t i c u l a r  c a s e .  

* The Sac  and Fox Tr ibe  of Indians of  Oklahona v .  United S t a t e s ,  
340 F 2d, 368, 374. 

* Supra,  p. 376 

* Motion of Oklaoma Sac and Fox P e t i t i o n e r s  For Mod i f i ca t iop  
of C e r t a i n  Findings of Fac t ,  August 9 ,  1965. 
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On many occasions i n  t h e  p a s t ,  t h i s  Court has  expla ined  a t  g r e a t  l eng th  

t h e  e x p l i c i t  l i m i t a t i o n s  t h a t  govern i^is a p p e l l e t e  review under  Sec t ion  

20 of t h e  Indian C l a i m s  C o m i s s i o n  Act,:k I n  so doing t h e  Court  h a s  

emphasized t h a t  i t  i s  no t  t o  assume t h e  r o l e  of t h e  f i n d e r  of f a c t s  o r  

t h e  weigher of evidence.  hTitn.ess t h e  language of J u d g e  Davis speaking  

f o r  t he  Court i n  t h e  c a s e  of t h e  Sac and Fox Tr ibe  of I n d i a n s  of 01:Bahoma 

V. United S t a t e s ,  Docket 135-A,** i n  which he  s t a t e d :  

I 1  We have s e t  f  0rt.h t h e  opposing con ten t ions  and m a t e r i a l s  
no t  t o  m&e our own cho ice  b u t  t o  show t h a t  t h e  I n d i s n  C l a i m s  
Commission was f r e e  on t h e  whole r eco rd ,  t o  adopt i t s  f i n d i n g s  
r e j e c t i n g  t h e  a p p e l l a n t s D  c la ims  of f r aud ,  ch i cane ry ,  d u r e s s ,  
and d e a l i a g s  f a l l i n g  below t h e  s t anda rds  of f a i r n e s s  and hcnor .  
P i e  primary i s s u e s  a p p e l l a n t s  urge  upon us a r e  f a c t u a l ,  and w e  
need n o t  s p e l l  ou t  once a g a i n  t h a t  t h e  C o m i s s i o n c s  f i n d i n g s  
of f a c t  cannot be over r iddend i f  they  a r e  s u s t a i n e d  by subs tzn-  
t i a l  evidence i n  t h e  r eco rd  t aken  as a whole." 

I n  Ydsima Tr ibe  v. United States,*-'k decided a m o ~ t h  ear l ier ,  Judge 

Davis s t s t e d  f o r  t h e  Court :  

I I . . , Ve a r e  n o t  a t  l i b e r t y  t o  make our  own independent  a .ppraisa1 
of t h e  evidence ." 

S u t  even more e x p l i c i t l y ,  Judge Davis had t h i s  t o  s sy  i n  spezki-ng f o r  a 

unanimous c o u r t  i n  t h e  c a s e  of t h e  Sac ax! Fox Tr ibe  of I n d i a n s  of Okla- 

homa v. Uci ted  S t a t e s ,  Docket 83, (1963) :**- - 
I f  ... Althoagh b r i e f s  a r e  o f t e n  w r i t t e n  as i f  we could  weigh 
t h e  ev idecce  independent ly ,  we a r e  powerless t o  do so,"  

-fr 25 IJ'.S.C;&J- 70s 

* 159 C. C l s .  247, 253 

158 C. Cls. 672, 694 

** 161  C. Cls. 189, 207 
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However, in accepting the language in the present case, the Court has 

apparently chosen to ignore these principles of appellate review. Vhat 

else can be the conclusion when we find the Court expressing itself in 

the following manner throughout this entire case: 

11 ... Accordingly, we must dete~mine whether the Comission 
properly considered the best evidence otherwise available in 
determining fair market vaiue. ... Obviously, the Cominission 
gave little or no weight to the evidence offered by appe&lants 
as to this particular factor in the determination of value."* 

Here the Court is not inquiring into the question of substantial evidence. 

On the contrary, it is evaluating evidence in order to make a selection 

of what is the best evidence. This is not appellahe function. This is 

reserved for the trial court, the trier of facts. Again, the Court shows 

signs of usurping trial court'functions in making the follewing state- 

r ments: 

'We are disposed to give this appraisal much greater 
weight than the C o ~ s s i o n  did."*k 

And, 

It ... We do not attach the same emphasis or importance to the 
31 percent use of commutation privilege as was done by the 
Commission.f1** 

Clearly the Court is substituting its judgment for that of the Cormnission 

as to weight of the evidence and what is the best evidence. The culmi- 

nation of the Court's effort is its ultimate finding of fact on value, 

to wit: 

* 340 F 2d 368, 370 

5 supra p ,  371 

J,* supra p. 374 
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11 ... Wc t h e r e f o r e  conclude t h a t  t he  f a i r  market va lue  of t h e  
u n a l l n t t e d  acreage should be d e t e m i n e d  by t h e  Lndizn C l a i m s  
Conmission a t  no t  l e s s  than $ 3 . O C  per  a c r e  o r  higher.";': 

I n  t h i s  p a r t i c u l a r  case,  Docket No. 220,  t he  majori.ty of :he Coni- 

miss ion  f u i l y  considered a l l  the evidence,  both o r a l  and documentary, 

t h a t  had been rece ived  from both s i d e s .  There was more than  ample e u i -  

dence upon which the  Comaission decided t h e  i s s u e s  r a i s e d  i n  t h e  p l ead -  

.. :> 

i ngs .  The eva lua t ion  of t h i s  evidence, t h a t  i s ,  i t s  weight ,  m z t e r i a l -  

F ty ,  re levancy,  end i t s  probat ive  va lue  r e s t z d  w i t h  t h e  Cmmiss ion .  O f  

course ,  t h e  v a l i d i t y  of t h e  C o m i s s i o n ' s  f t nd ings  r e a l l y  depend on i t s  

a c u i t y  i n  recognizing j u s t  what c o n s t i t u t e s  s u b s t a n t i a l  evidence.  

Having eva lua ted  a l l  t he  a v e i l a 3 l e  evidence of  record ,  t h e  C o m i s -  : 

s i o n  drew up some 46 sepa ra t e  f i nd ings  of  f a c t ,  i nc lud ing  i t s  u l tFma te  

f i n d i n g  t h a t  a $1.75 per  a c r e  c o n s t i t u t e d  t h e  1891 f z i r  market  v a l u e  o f  

t h e  Sac and Fox surp lus  r e s e r v a t i o n  lands .  Approxlmstely 22 o f  t h e  

Commission's f ind ings  of f a c t  were e v i d e n t l a r y  f i n d i c g s  containing var- 

i o u s  e v a l u a t i o n  f a c t o r s  t h a t  were cons idered  by t h e  C o d s s i o n  i n  r each -  

Fng i t s  u l t h n a t e  f i nd ing  on the  a c t u a l  o v e r - a l l  1891 f a i r  market  v a l u e  

o f  t h e  Szc  and Fox surp lus  r e s e r v a t i o n  lands.  

Now I have read and r e read  t h i s  Cour t ' s  d e c i s i o n  and I canno t  recon-  

c i l e  the nuiierous mista.tements of ev idenc ia ry  f a c t  t h e r e i n  w i t h  t h e  con- 

c l u s i o n s  reached by t h e  Court i n  r e v e r s i n g  t h e  C o m i s s i o n ' s  d e n i a l  o f  

* i b i d  
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the  p e t i t i o n e r ' s  c laim.  Before going i n t o  d e t a i l ,  I wact t o  make i t  

abundantly c l e a r  t h a t  I choose t o  po in t  out  what I cons ide r  t h e  many 

f a c t u a l  e r r o r s  i n  t h e  Cour t ' s  op in ion ,  not  t o  assuage my pe r sona l  f e e l -  

ings because I happened t o  have authored the  Commission's i n i t i a l  d e c i -  

s i o n ,  b u t  hope fu l ly  t h a t  i t  might be accepted i n  t h e  l i g h t  of  cons t ruc -  

t i v e  c r i t i c i s m .  I am, of course  cognizant  of t he  f a c t  t h a t  t he  C o u r t ' s  

d e c i s i o n  w i l l  presumably s t a n d  r e g a r d l e s s  of my comments, I expec t  no 

mirac les .  Never t5e less ,  I an a l s o  p a i n f u l l y  aware t h a t  much confus ion  

has been wrought and f r u s t r s t i o n  expkrienced by a l l  p a r t i e s  concerned 

each time t h i s  Coxrt has  reversed  t h e  C o d s s i o n  when we have r u l e d  

a g a i n s t  t h e  Ind ians  on a n  unconsciocable c o n s i d e r z t i o n  c l z i m .  Because 

o f  t h e  n e a r  p e r f e c t  r eco rd  of t h i s  C o d s s i o n  i n  being r e v e r s e d  each  

2 t ime i c  has  dared  t o  r u l e  a g a i n s t  t h e  Indians ,  I am s u r e  t h e  C o d s s i o n  

i s  n o t  l ook ing  forward t o  any f u r t h e r  success  a long  t h i s  l i n e .  

I n  t h e  m a t t e r  now be fo re  us,  t h i s  Court i n i t i a l l y  took  i s s u e  w i t h  

t h e  Cormnission because of i t s  f a i l u r e  t o  g ive  much weight t o  whzt i t  

s t a t e d  were t h e  contemporaneous and comparable p r i v a t e  s a l e s  o r  a p p r a i s a l s  

of lands  i n  t h e  surrounding area .  "Contemporaneous" as c i t e d  by t h e  

Court a t  t h i s  p o h t  i n  i t s  opin ion  meant 1891, t h e  d a t e  o f  t h e  e v a l u a t i o n  

f o r  t h e  Sac  and  ?ox T r a c t ,  As f u l l y  s t a t e d ,  by t h e  Court:  

I '  . . . Althougk f a i r  market va lue  f0ur.d i n  one c a s e  o r  i n  one 
a r e a  cannot  s o l z l y  c o n t r o l  t h e  d e t e r d n a t i o n  of f a i r  market 
v a l u e  i n  zno t5e r  a r e a  o r  another  case  as a precedent ,  t h e  
absence  h e r e  of any evidence of any p r i v a t e  s a l e s  market f o r  
t h e  Sac  and  Fox lands i n  Oklahoma a t  t h e  time of t h e  c e s s i o n  
i n  1891, compels a c a r e f u l  exantna t ion  of c t h e r  contempora- 
neous and comparable p r i v a t e  s a l e s  o r  a p p r a i s a l s  of lands  i n  
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the  surroundir-g z r e a ,  as one of t he  f a c t o r s  ccns ide red  by t h e  
C~mmLsslcn. OSviously, tl!e Commission gave l i t t l e  o r  no 
weight t o  t h e  evidence of fered  by appellants ss t o  t h i s  pa r -  
t i c u l a r  f a c t o r  Ln t h e  d e t c r m i ~ ~ a t i o n  O F  va lue  ."* 

a r e a  c i t e d  by t h e  Court a r e  as  fol lows:  

I I The evidence of p r i v z t e  s a l e s  of comparable,  cxdeveloped,  
lands i n  a nezrby a r e &  ( C a n a 2 i a  Cca>ty> as sumnarized by t h e  
Commission, shoved t h a t  p r i c e s  i n  recorded p r i v a t e  t r a n s a c t i o n s  
i n ' t h a t  a r e 2  ranged from hjout  an aT7erage of $$.I9 pe r  a c r e  i n  
1890 t o  $8.74 per  a c r e  i n  1892."i\+c 

Unless  exarriCned q-.- L t e  c e r e f d l y ,  the  a5cve s ta tement  i s  ve ry  incomplete  

and t h a s  mis lesd ing .  mat t h e  Court f z l l e d  t o  i m l n d e  i n  i t s  s t s t emen t  

i s  t h a t  nearby Cznadian County is  80 mi les  axay from t h e  Ssc  and Fcx 

l a n d s ;  t h a t  t h e  recorded p r i v a t e  s a l e s  i n  1890 amounted t o  j u s t  8  s a l e s  

I 
I t o t a l i x g  1 , 2 6 3  a c r e s ;  t h c t  i n  1891 t t e r e  were 17 sales t o t s l i n g  2,754.13 
\ 

a c r e s  averaging  $5.14 per  a c r e ;  znd, i n  1892 t h e r e  w e r e  14  s a l e s ,  averaging  

$8.74 pz r  a c r e ,  and t o t a l i n g  2,218.18 ac re s .  The e x t e n t  and q u a l i t y  of 

any improvements w a s  unknown. Cenadic2n.Coarty is  l o c a t e d  i n  t h e  "Cn- 

a s s igned  Land.sl', zn a r e a  t h a t  had Seen c,pered f o r  homestead e n t r y  i n  

1889. I n  t h e  "Tfnassigned Lands" were t h e  t o m s  of Oklahoma City, popu- 

l a t i o n  8,000 s-dd Guthr le ,  pogx~la t ion  5,000. These were t h e  on ly  popula- 

t i o x  c e l t e r s  of conseqnezce i n  the e n t i r e  Oklahoma t e r r i t o r y  as of 1891. 

Cornpazed t o  :he Sac azd I'GX Lzcdr, 80 mi l e s  t o  t h e  e ~ s t  the "urzdeveloped 

e v e n t ,  L t  seeined only reasonable  t o  the  ComLssion t o  vFew a s  " i n c ~ . ; r . s e q u e n t i g l ~ ~  

* 340 Fed 2d 368, 370 
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t h e  weight t o  be given t o  some 39 s e l e c t e d  s a l e s  of smal l  t r a c t s  i n  

Canadian County covering a  t h r e e  y e a r  per iod  and t o t a l i n g  some 6,230.31 

a c r e s ,  i n  at tempting t o  eva lua t e  a s  a whole a 391,188.5 z c r e  t r a c t  of 

raw land some 80 mi l e s  away7k p a r t i c u l a r l y  when t h e r e  was a  g r e a t  d e a l  

of o the r  a v a i l a b l e  evidence i n  t he  record .  

Moving on f u r t h e r ,  t h e  Court c i t e d  t h e  fo l lowing  a s  a d d i t i o n a l  

1 I contemporaneous" evidence of va lue  t o  which t h e  Commission "gzve l i t t l e  

o r  no weight." 

11 I n  p r i v a t e  t r a n s a c t i o n s  between 1890 and 1891, i nvo lv -  
i ~ g  t r a c t s  of improved land,  40 a c r e s  o r  more, t o t a l l i n g  
108,576.40 a c r e s  of lands a l l o t t e d  t o  i n d i v i d u a l  Ind ians  and 
s i t u a t e d  w i t h i n  t h e  s u b j e c t  land a r e a  i n  t h e  Lincoln and 
Payne Counties ,  t h e  average s a l e s  p r i c e  pe r  a c r e  w a s  $7.85" 
(Emphasis suppl ied .  )** 
Of course ,  t h e  land s a l e s  a l l uded  t o  above were no t  t h e  "lartds 

a l l o t t e d  t o  i n d i v i d u a l  Indians ,"  b u t  were t h e  u n a l l o t t e d  s u r p l u s  l ands  

on t h e  s u b j e c t  t r a c t  t h a t  were oppened up f o r  s e t t l emen t .  However, t h e  

most-fhg:aot  misstatement  of f a c t  i n  t h e  above is  t h a t  a l l  t h e s e  t r a n s -  

a c t i o n s  occurred  between 1890 and 1891, t ime elemect  i w o l v e d  f o r  

t h e s e  p r i v a t e  sales i s  t h e  per iod  1892 through t h e  yee r  1900. It i s  

most d i f f i c u l t  t o  excuse t h e  a b w e  miss tatement  z s  a s imple  t y p o g r a p h i c a l  

errcr when t h e  Court i s  obviously at t h i s  j unc tu re  i n  i t s  op in ion  muster -  

i ng  a l l  p o s s i b l e  evidence of p r i c e  t h a t  i t  can  f i n d  a s  of 1891, o r  p r i o r  

t h e r e t o .  The Cocr t  i s  c o r r e c t ,  however, i n  c i t i n g  t h e s e  p a r t i c u l a r  

s a l e s  as invo lv ing  improved land i n  Lincoln and Payne Count ies ,  and t h a t  

* AS t h i s  Court s a i d  i n  Miami Tr ibe  of Oklahoma, e t  a 1  v.  United S t a t e s ,  150 
C. C I S .  .725,734, " a t  t he  time wi th  which we were d e a l i n g  h e r e ,  such - 
d i f f e r e n c e s  i n  l oca t ion ,  even i f  they do not seem very  g r e a t  by our  c u r -  I-? 

r e n t  s t a n d a r d s  of d i s t ance ,  could have s i g n i f i c a n t  e f f e c t  upon l and  va lue . "  
* & ? -  

** 340 Fed 2d 368, 370 
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t h e  average s a l e s  p r i c e  per  a c r e  w a s  indeed $7.85.  What t h e  Court  fa . i l ed  

t o  comment on, and what t h e  Commission s p e c i f i c a l l y  found, i s  t h a t ,  ( I )  

t h e r e  were no s a l e s  i n  1891, ( 2 )  over  70% of =he s a l e s  occurred  du r ing  

t h e  four  year per iod  1597-1900 which i s  sir: t o  n ine  y e z r s  a f t e r  t h e  d a t e  

of eva lua t ion  i n  t h i s  c a s e ,  and dur ing  a  per iod when t h e r e  hed obvious ly  

occurred  a ma.rked development, populat ion-wise,  p o l i t i c a l l y ,  and f i n a n -  

c i a l l y ,  and, (3) t h e  l i s t  of s a l e s  i s  composed of numercus r e s a l e s ,  w i t h  

over  one- th i rd  of t h e  l i s t  of s a l e s  i n  Payne County be ing  i n  f a c t  r e s a l e s .  

examinat ion of t h e s e  r e s a l e s  shows some of t h e  p r o p e r t i e s  c h a n g i ~ g  

hands fou r ,  f i v e ,  and s i x  t imes be fo re  1900. The i n c l u s i o n  of t h e s e  

r e s a l e s  obviously i n f l a t e s  t h e  t o t a l  acreage  of Land s o l d .  Without s ~ c h :  

e x p l a n a t i o n  i t  i s  v e r y  mis leading  t o  t h e  reader  by supply ing  a  d i s t o r t e d  

I 

p i c t u r e  of t h e  a c t u a l  o v e r - a l l  acreage  involved.  

Thus, t h e r e  i s  a  marked c o n t r a s t  between what t h e  Court h a s  con- 

c luded  from t h e s e  s a l e s  and what t h e  Commission has  found t o  b e  t h e  un- 

d i s p u t e d  f a c t s  from a l l  t h e  ev idence ,  Although t h e s e  p r i v a t e  s a l e s  of 

s m a l l  improved t r a c t s  w i t h i n  t h e  s u b j e c t  area. a f t e r  1891 were n o t  t h e  

only  ev idence  of v a l u e  i n  t h i s  ca se ,  they  c e r t s i n l y  were n o t  i gnored  by 

t h i s  Commission i n  a r r i v i n g  a.t t h e  1891 f a i r  market v a l u e  of t h e  s u b j e c t  

t r a c t .  

The n e x t  p i ece  of " ~ o i l t e n ; ~ o r a ~ e o i l s "  e v i d e ~ l c e  c i t e d  by t h e  Court  i s  

c e r t a i n  i n fo rmr t ion  der ived  from t h e  1890 United S t a t e s  Census Repor t ,  

t o  w i t :  
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'\The va lue  of a l l  ' lands i n  t h e  Oklahoma T e r r i t o r y  a s  
es t imated  i n  the  United S t a t e s  Census r e p o r t  f o r  t he  yea r  
1890, exc lus ive  of bu i ld ings ,  was $5.34 per  ac re . "  (Emphasis 
suppl ied .  );k 

Again the  Ccurt has mis ta ted  a  f a c t .  The evidence wi th  r e s p e c t  t o  

t h i s  1890 United S t a t e s  Census r e p o r t  was submit ted by t h e  p e t i t i o n e r  i n  

i t s  e x h i b i t  "189". On page 6 of t h i s  e x h i b i t  i t  shows t h a t  f o r  t h e  y e a r  

1890 i n  t h e  "Oklahoma Terr i tory"  t h e r e  was "1,606,423" a c r e s  of land i n  

farms having an est imated eva lua t ion  ofW$8,581,170". By s imple d i v i -  

s i o n  t h e  per  ac re  eva lua t ioa  comes ouc t o  $5.34. However, t h e  e x h i b i t  

c l e a r l y  shows on i t s  f ace  t h a t  t h e  o v e r a l l  e v a l u a t i o n  of "$8,581,170" 

inc ludes  "(Land, fences ,  bldgs.)".  Thus, c o n t r a r y  t o  t h e  Cour t ' s  

s ta tement  t h e  $5.34 per ac re  e v a l u a t i o n  inc luded  i n  a d d i t i o n  t o  o t h e r  

improvements t o  and on t h e  Land t h e  u n s t a t e d  v a l u e  of farm b u i l d i n g s .  

-*at1 s more, a s  pointed out by t 5 e  Commission, t h e  1890 Census Report  

i n  i t s  e v a l u a t i o n  of farm property inc luded  \o the r  improvements t o  l and  

b e s i d e s  j u s t  fences  and bui ld ings .  AccordTrrgiy, "improved" land  i n c l u d e d  

" t i l l e d "  12nd inc luding  "fallow g r a s s  o n - r o t a t i o n  (whether p a s t u r e  o r  

meadow)" and land :hat contained "permanent meadows, permanent p a s t u r e s ,  

o rcha rds  and v ineyards .  " * ~ ' k h i s  being t h e  s i t u a t i o n  wi th  r e s p e c t  t o  t h e  

1890 census  information,  t h a t  p z r t  of t h e  $5.34 per  a c r e  e v a l u a t i o n  f i g u r e  

a t t r i b u t e d  t o  farm land improvements i s  indeterminable under t h e  d a t a  t h a t  

i s  a v a i l a b l e .  What's more, t he  C o u r t ' s  s t a t emen t ,  r a t h e r  miss ta tement ,  

w i t h  r e s p e c t  t o  I890 census information,  would leave  t h e  r eade r  w i t h  t h e  

* 340 Fed 2d 368, 370, 371 

See Finding 40 - 11 Ind. C 1 .  Comrn. 578, 602 
\ 
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i n s t a n t  impression t h a t  t h e  $5.34 f i g u r e  d e a l s  s t r i c t l y  w i t h  unimproved 

fann land.* 

Las t ly ,  tile Court placed a  grreac d e r l  of emphesis upon c e r t a i n  

a p p r e i s a l s  of a  number of Indian  a l lo tmen t  s a l e s  mzde by a  s p e c i a l  I n d i a n  

Agent of t h e  Pottawatomi and Absentee Shawnee t r i b e s .  I n  s t a t i n g  t h a t  

i n  1891 t h e  Indian  a l l o t t e e s  on t h e  Po:tawatornie and Absentee Shawnee 

lands  ad jo in ing  t h e  s u b j e c t  lands were permi t ted  t o  s e l l  p o r t i o n s  of 

t h e i r  a l l o tmen t s  t o  t he  wh i t e  s e t t l e r s ,  t h i s  w a s  i n  e r r o r .  It w e s  under 

t h e  p rov i s ion  of t h e  1894 Indian  LippropriaZion Act (28 S t a t .  295) t h 2 t  

t h e  Ind ian  z l l o t t e e s  were permi t ted  t o  s e l l  t h e i r  Lands, which W ~ S ,  o f  

course ,  enac ted  t h r e e  y e a r s  a f t e r  t h e  Sac and Fox e v a l u a t i o n  d a t e .  The . 

s a l e  of t h e s e  lands  involved p r imar i ly  s m e l l  improved t r a c t s  s i t u a t e d  

a long  r i v e r  bottoms and i n  t he  immediate v i c i ~ i t y  of two e s t 2 b l i s h e d  

t o ~ m s  and r a i l r o a d .  The Secre ta ry  of :he I n t e r i o r  w i thhe ld  h i s  app rova l  

of 121  s a l e s  t o t a l i n g  16,411 a c r e s ,  a t  2n average  p r i c e  of  $3.55 pe r  

a c r e .  He  ordered an a p p r a i s a l  made of the  t r r c t s .  T;~is was done by 

t h e  s p e c i a l  agent ,  Marcus Shelby, whose o v e r a l l  eva'uation was $8.97 p e r  

a c r e .  The Court concluded, "We a r e  d isposed  t o  g i v e  t h e  a p p r a i s a l  m x h  

g r e a t e r  weight  t han  t h e  Commission did."* 

'" P e t i t i o n e r s '  e x h i b i t  189 a s  submit ted t o  t h e  C o m i s s i o n  r e a d s  
i n  p a r t  a s  fo l lows:  

No. of 
Farms 

Acres i n  Pa ins  
T o t a l  Im?roved Unimproved 

V a l u a t i o n  
(Land, f e n c e s ,  bid-2. ) 

T e r r i t o r y  8,826 1,606,423 563,728 1,042,695 $8,581,170 

* 340 F 2d 368, 371 As Agent Shelby noted i n  h i s  r e p o r t  of J anua ry  14 ,  1895, 
11 ks a r u l e  t h e  Indians have s e l e c t e d  t h e  besk l a n d s ,  l y i n g  upon t h e  s t r eams  
w i t h  more or  l e s s  creek bottom, smooth r o l l i n g  p r a i r i e s  a?d r i v e r  l a n d s ,  end 
t h e  r e s i d e n t  c i t i z e n s  a s  a  r u l e  a r e  buying t h e  above c l a s s  of lands ."  (Sac 
and Fox, Ex. LOO) 
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Apart f r m  t h e  reasons of why t h i s  Commission d id  not  g i v e  s i m i l a r  weight 

t o  t h e s e  a p p r a i s a l s ,  i t  i s  i n t e r e s t i n g  t o  no te  t h a t  i n  t h e  y e a r s  fo l low-  

ing  these  1894 ~ p p r a i s a l s ,  the average p r i c e  pa id  on t o t a l  s a l e s  of t h e  

Pottawztomie Absentee S h a ~ ~ e e  a l l o t ~ e d  lands never approached Agent 

Shelby 's  $8.97 per a c r e  a p p r a i s a l  f i g u r e .  Beginning i n  1895, which i s  

f i v e  y e a s  a f t e r  t h e  d a t e  of t he  eva lua t ion  of t h e  Sac and Fox l ands ,  

and f o r  succeeding y e a r s  up t o  1905, some 14 y e a r s  a f t e r  t h e  d a t e  of 

s a i d  eva lua t , ion ,  t5.e a2nual r e p o r t s  of t h e  Commissioner of Ind ian  A f f a i r s  

show Che fo l lowing:  As of Ju ly  5,  1896, t o t a l  s a l e s  of Pottawatomie- 

Absentee Shawnee l ands  averaged out a t  $6.07 per  a c r e ;  as of August 2 ,  

1897, $5.94 per  a c r e ;  as of August 5 ,  1898, $5.72 per  a c r e ;  a s  of August 

31, 1899, $5.57 pe r  a c r e ;  i n  1900, $5.50 per  a c r e ;  i n  1901, $4.42 per  

:. 'acre; i n  1902, $5.77 per  ac re ;  i n  1903, $5.72 pe r  a c r e ,  i n  1904, $6.21 

per  e c r e  and i n  1905, $6.52 per  acre.* Furthermore, t h e  average p r i c e  

pa id  f o r  t h e s e  improved t r a c t s  s i t u a t e d  on t h e  b e s t  l ands  a s  s e l e c t e d  

by t h e  I n d i e n  a l l o t t e e s ,  d id  n o t  approach a t  azly t ime t h e  $7.85 per  a c r e  

p r i c e  p a i d  f o r  t h s  Sac and Fox u n a l l o t t e d  l ands  as shown i n  t h e  recorded  

s a l e s  of p r i v a k e  t r a n s a c t i o n s  taken  of f  t h e  deed r eco rds  i n  Lincoln  and 

Payne Comit ies  between 1892 ard 1901. 

Thus, t h e  s u n  t o t a l  of a l l  t h e  l 'contempora~eous" evidence c i t e d  by 

t h e  Court and al- legedly ignored by t h e  Commission c o n s i s t s  s o l e l y  of t h e  

h a n d f u l l  of sales of small  improved t r a c t s  l oca t ed  i n  Canadian County, 

* E x t r a c t s  f r o m  t h e  Annual Report of t h e  Commissioner of Ind ian  A f f a i r s  
f o r  t h e  y e a r s  1896-1905; p e t i t i o n e r s '  e x h i b i t s  157, 158, 159, 160, 161, 
162, 163, 164,  165 .  



17 Ind. C l .  Comn. 544 559 

some 80 mi les  west of t h e  Subject  t r a c t ,  which s a l e s  t h i s  Comnission 

admit tedly viewed a s  " inc-oqsequential" i n  s o  f a r  a s  t h e i r  p r o b a t i v e  

va lue  was conrernr:d. Lllet I t&.e s t r o n g  i s s u e  wFCh, i s  t h e  C o u r t ' s  

erroneous r e c i t a t i o n  of t h e  f a c t s  regard ing  the  o the r  s o - c a l l e d  "con- 

temporaneous evidence", which i f  such s ta tements  of f a c t  were t r u e ,  

would throw se r ious  doubt upon t h e  competence of t h i s  Commission a s  t h e  

f a c t  f i nd ing  body i n  dec id ing  the  i s s u e s  i n  t h i s  case .  

I n  t h e  ssme ve in ,  I th ink  t h e  Court was a  b i t  u n f a i r  when i t  con- 

cluded t h a t ,  

"The Commission cha rac t e r i zed  a l l  of t h i s  ev idence  a s  t o  
comparable contemporaneous s a l e s  w i t h i n  and nearby t h e  Sac and 
Fox t e r r i t o r y  a s  being e i t h e r  ' i n t e r e s t i n g  but  of l i t t l e  proba-  
t i v e  va lue , '  ' j u d i c i a l l y  unacceptable ' ,  ' d i f f i c u l t  t o  g i v e  much 
weight t o '  or  ' i nconsequen t i a l '  i n  p roba t ive  value.":k 

Apart from t h e  express ion  " inconsequent ial"  t h e  o t h e r  c i t e d  c h a r a c t e r i z a -  

t i o n s  indulged i n  by t h e  Court,  were not  d i r e c t e d  at t h e  weight  of t h e  

evidence of  "comparable contemporaneous s a l e s  wi"ihin and nearby t h e  Sac 

and Fox t e r r i t o r y . "  

What t h e  Commission concluded as being " i n t e r e s t i n g  b t ~ t  of l i t t l e  

p roba t ive  value" was p e t i t i o n e r ' s  use of mathematical c o m p t a t i o n s  and 

c a l c u l a t i o n s  from d a t a  taken from t h e  @:olesale P r i c e  Index c o v e r i n g  t h e  

twenty y e a r  period 1890 through 1910, t h e  Twelfth United S t a t e s  Census 

of 1900, and the recorded p r i v a t e  s a l e s  d a t a  of t h e  same y e a r ,  i n  o r d e r  

t o  a r r i v e  a t  a  s epa ra t e  va lue  f o r  improvements and a n  e s t i m a t e  of  t h e  1891 



1 7  Ind. C 1 .  Comm. 544 

f a i r  market va lue  o f . t h e  s c b j e c t  lands .  Concerning the  u s e  of such 

mathematical formula f o r  t h e  purpose in tended  t h i s  Commission s imply 

s t a t e d :  

I t  The p e t i t i o a e r ' s  c a l c u l a t i o n s  and computations i n  t h i s  
regard  a re  i n t e r e s t i n g  but  of l i t t l e  p roba t ive  va lue  i n  con- 
v inc ing  t h i s  Commission t h a t  s u b j e c t  lands  were worth t h a t  
much t o  a p rospec t ive  1891 ~ u r c h a s e r . "  (Emphasis s u p p l i e d . )  

The Commission cha rac t e r i zed  a s  " j u d i c i a l l y  unacceptableH t h e s e  same 

mathematical computations based on census d a t a ,  and t h i s  was done i n  t h e  

Commission's Finding 41, which i n  p a r t  r e a d s  zs fo l lows:  

I 1  ... The Coanission f i n d s ,  however, a s  i t  has  i n  t h e  p a s t ,  
t h a t  mathemetical computations such a s  t h e s e ,  and o t h e r  t y p e s  
of formulae involv ing  t h e  use  of census f i g u r e s  and s a l e s  
d a t a  a r e  h i g h l y  s p e c u l a t i v e  and j u d i c i a l l y  ur1acceptabl.e i n  
e v a l u a t i n g  s e p a r a t e l y  land improvements ."*(Emphasis s u p p l i e d .  ) 

%In t h e  Commission's op in ion  at page 621, we r epea t ed  t h e  ph rase  " j u d i c i a l l y  

- -unacceptable1 '  wi th  r e f e r e n c e  t o  t h e  u s e  of t h e s e  same mathemat ica l  formulae 

and census d a t a  t o  eva lua t e  s e p a r a t e l y  l and  improvements. I n  a d d i t i o n ,  

we c i t e d  t h r e e  c a s e s  i n  ~ ~ h i c h  t h i s  Commission h a s  followed t h e  same rule.*** 

me phrase  " d i f f i c u l t  t o  g i v e  much weight to" had r e f e r e n c e  t o  Agent 

Shelby ' s  1894 o v e r a l l  $8-97 per  a c r e  a p p r a i s a l  - ha rd ly  "comparable con- 

temporaneous sales" - of t h e  Pottawatornie-AbseD_tee Shamee  a l l o t t e d  

-k 11 Ind.  C1. Comm. 608, 619 

.*-L -- 1.1 Ind.  Ci. Comm. 578, 603 

J-J-L 
enn 0sa.w Nat ion  of Indians  v .  &Feed S t a t e s ,  3 Ind. C 1 .  Corn. 217, 338; 
Kiowa, Comanche and Apache Tr ibes  of Ind ians  v. United S t a t e s ,  4 Ind.  
C l .  Corn. 95,  a f f i rmed 143 C. C l s .  535; -ee Indian  T r i b e  of Oklzhoma 
V. United S t a t e s ,  7 Ind. CL. Comm. 721, a f f i rmed 301 F. 2d 667. 
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land s a l e s ,  and was l i f t e d  from t h e  fo l lowing  sentence  appezring a t  

page 621 of t h e  Commission's op in ion:  

1 1 . . . 'l"ne Conmission f i n d s  i t  d i f f i c u l t  t o  g ive  much weight t o  
Agent Shelby ' s  a p p r a i s a l s  i n  t h e  absence of o t h e r  evidence of 
va lue  wi th  r e spec t  t o  t h e  same lands."  

I have a l r eady  d iscussed  Agent She lby ' s  o v e r a l l  a p p r a i s a l  of Po t t a -  

watomie Absentee Shawnee a l l o t t e d  lands  a t  some l e n g t h .  I w i l l  say t h a t  

upon f u r t h e r  r e f l e c t k n  the  Commission's f i nd ing  i n  t h i s  r ega rd  i s  some- 

what incomplete .  The Commission should have found t h a t  Agent Shelby ' s 

o v e r a l l  a p p r a i s a l  of $8.97 was cons iderably  h i g h e r ,  some two t o  t h r e e  d o l l a r s  

p e r  a c r e  h ighe r  t han  t h e  average per  a c r e  p r i c e  r e a l i z e d  on t h e  t o t a l  s a l e s  

of t h e  Pottawatomie-Absentee Shawnee lands  dur ing  t h e  y e a r s  t h a t  fol lowed.  

Such a f a c t  goes t o  s t r eng then  t h e  Commission's view of t h e  p r o b a t i v e  
I 

I - 

v a l u e  of  Agent Shelby ' s  a p p r a i s a l  i n  t h i s  p a r t i c u l a r  case .  

Q u i t e . p o s s i b l y  t h e  most v i t a l  f a c t o r  t o  be considered i n  a r r i v i n g  a t  

t h e  1891 f a i r  market va lue  of t h e  Sac and Fox l ands ,  i s  t h e  e s t ima ted  

worth of t h o s e  improvements t h a t  provide  t h e  genuine increment v a l u e  t o  

raw l and  t h a t  i s  r e f l e c t e d  i n  t h e  s a l e s  p r i c e .  The Court h a s  agreed  w i t h  

t h e  p e t i t i o n e r s  t h a t  t h e  va lue  of a l l  improvements t o  t h e  Sac and Fox 

s u r p l u s  l a n d s  dur ing  t h e  per iod  1892 through 1900 was  m i c i m a l ,  be ing ,  as 

t h e  p e t i t i o n e r s  have c o n t e d e d ,  i n  t h e  neighborhood of 75 c e n t s  t o  85 c e n t s  

p e r  a c r e ,  o r  approximately 44 percent  of t h e  a c t u a l  va lue  of t h e  s m a l l  

improved t r a c t s  t h a t  were so ld  dur ing  t h a t  8 year  per iod.  Assuming t h a t  

t h i s  i s  t h e  sum t o t a l  of t h e  increment v a l u e  t h a t  could have been added 

t o  t h e  r a w ,  v i r g i n ,  S a c  and Fox land ,  once i t  had been opened t o  s e t t l e m e n t ,  

t h e  Court  concluded t h a t  t h e  wide d i s p a r i t y  between t h e  average s a l e s  p r i c e  

?. 
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of $7.85 per  ac re  f o r  u n a l l o t t e d  lands i n  t h e  Sac and Fox t r a c t  and t h e  

$1.23 per  a c r e  paid by t h e  government f o r  s a i d  lands could not  be a t t r i -  

buted t o  t h e  buildi-ng of log cabins and s p l i t  r a i l  f ences .  C e r t a i n l y  t h e  

Commission did not a t t r i b u t e  t h i s  wide d i s p a r i t y ,  a s  a l l e g e d  by t h e  Cour t ,  

j u s t  t o  t h e  bui ld ing  of log cabins and s p l i t  r a i l  f ences .  

The  omm mission found i t  we l l  nigh impossible  t o  f i x  any s e p a r a t e  v a l u e  

f o r  a l l  t h e  t a n g i b l e  and in t ang ib l e  improvements t h a t  a t t a c h e d  t o  t h e  Sac 

and FOX t r a c t  over a 9 ye2r per iod once t h e  a r e a  w a s  opened f o r  s e t t l e m e n t .  

But t o  say t h a t  t h e  increment va lue  of a l l  improvements t o  t h e  raw s u r p i u s  

land dur ing  t h e  above period added only 4% percent  a d d i t i o n a l  v a l u e  t o  

land i s  t o t a l l y  unreasonable.  I f  such were t h e  case ,  h a r d l y  a f i e l d  would 

have been plowed, a  w e l l  dug, an orchard p l an ted ,  a p a s t u r e  fenced ,  a baFn 

: r a i s e d ,  a house cons t ruc ted ,  a town spawned, o r  a  road  o r  b r idge  b u i l t .  

The C o u r t ' s  most r ecen t  dec i s ion  cover ing  t h e  e v a l u z t i o n  of I n d i a n  

lands  is  t h e  c a s e  of Nez Perce Tr ibe  of Ind ians  v .  United S t a t e s ,  Docket 

175-B, Appeal No. 5-64 (decided July 15, 1966). I n  t h e  Nez Perce c a s e  t h e  

Court d i d  n o t  h e s i t a t e  t o  apply a  20 t o  25 percent  d i scoun t  t o  cover  t h e  

va lue  of improvenents t h a t  had been added t o  r a w  l a d .  While such p e r c e n t a g e  

f i g u r e s  are somewhat a r b i t r a r y ,  i t  does h i g h l i g h t  t h e  f a c t  t h a t  t h e  Cour t  

acknowledged t h e  ex i s t ence  of a  genera l  and s u b s t a n t i a l  c o s t  f a c t o r  (beyond 

j u s t  b u i l d i n g s )  t h a t  must be considered i n  e v a l u a t i n g  a raw t r a c t  o f  farm 

land t h a t  i s  undergoing ove ra l l  development and improvement. What i s  most 

unusual  about  t h e  Nez Perce dec is ion  is  t h e  Cour t ' s  w i l l i n g n e s s  t o  s p e l l  

out  f o r  t h e  f i r s t  time the  ac tua l  discount  percentages  t o  be app l i ed  t o  

t h e  s m a l l  improved t r a c t s  t h a t  a r e  used as comparable s a l e s  i n  e v a l u a t i n g  I--% , c 

: .  - 
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a  l a r g e  unimproved a rea .  R e  C o m i s s i o n  has  never thought  i t  v i s e  t o  

spec i fy  t h e  a c t u a l  percentage i t  has  app l i ed  i n  d i scoun t ing  t h e  average  

s a l e s  p r i c e  of small i ~ p r o v e d  t r a c t s  i n  o rde r  t o  reech comparab i l i t y  wi th  

the  s u b j e c t  t r a c t .  Ce r t a in ly  t h i s  i s  c o n s i s t e n t  w i t h  the approkch t h e  

Commission has  always followed i n  t h e s e  cases  and which approach was 

approved i n  t h e  Yakima case :  namely, t h a t  t h e  problem i n  t h e r e  c a s e s  i s  

one of e v a l u a t i n g  t h e  s u b j e c t  t r a c t  as a  whole.* 

Besides t h e  "improvement discozn+," t h e  Court i n  t h e  Nez Perce  c a s e  

cons idered  two o t h e r  d i scount  f a c t o r s  t h a t  appear t o  some degree  i n  every  

Ind ian  land  v a l u a t i o n  case .  Remoteness of a n  a r e a ,  t h a t  i s ,  i t s  a c c e s s i -  

b i l i t y  f o r  people t o  and from markets  f o r  needed s u p p l i e s ,  equipment,  and 

s t o c k  i s  a f a c t o r  t o  be cons idered .  Perhaps this a c c e s s i b i l i t y  f a c t o r  

is  n o t  o f  major consequence i n  t h e  i n s t a n t  c a s e  when compared t o  t h e  

s i t u a t i o n  p r e v a i l i n g  i n  t h e  Nez Perce c a s e .  Neve r the l e s s ,  i n  1891 t h e  

Sac and Fox t r a c t  had very  p r i m i t i v e  roads ,  and i t  w a s  s t i l l  30 m i l e s  

removed from t h e  n e a r e s t  popula t ion  c e n t e r  and r a i l r o a d .  P r o s p e c t i v e  

settlers were faced wi th  t h e  immediate problem of b r i n g i n g  food ,  s u p p l i e s ,  

s t o c k  and o t h e r  farm equipment a  cons ide rab le  d i s t a ~ c e  f o r  t h e  f i r s t  y e a r  

o r  s o  i n  o r d e r  t o  surv ive .  

The o t h e r  d i scount  f a c t o r  emphasized by t h e  Court i n  t h e  Nez Perce  

c a s e ,  was t h e  very s i z e  of t h e  t r a c t .  This  f a c t o r  h a s  always been con- 

s i d e r e d  by t h e  Commission i n  t h e  p a s t  i n  e v a l u a t i c g  a s a b j e c t  t r a c t .  

* The Yakima Tr ibe  v. United S t a t e s ,  158 C. C l s .  672, 696 
"It is  p l a i n  t h a t  t h e  C o m i s s i o n  c o r r e c t l y  viewed t h e  problem 

as t h e  va . lua t ion  of t he  proper ty  as a whole, no t  a s  one of separa . te ly  
a p p r a i s i n g  and cunu1a.t ing  v a r i o u s  i n d i v i d u a l  e lements  such as t h e  
d i f f e r e n t  k inds  of t imber ,  t h e  v a l u e  of t h e  b a r e  l and ,  t h e  improvements 
( i f  any)." 
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i,' 

As t he  Coui-t s a i d  i n  t h e  Mez Perce case  with respec t '  t o  t h e  s i z e  of t h e  

Nez Perce t r a c t ,  some 500,000 ac re s :  

" F i n s l l y ,  we note regard ing  k o w n ' s  method, t h a t  he  made 
no d iscount  f o r  s ize. .  We t h i c k  t h i s  i s  an extremely impor- 
t a n t  f e e t u r e  e n t e r i n g  i n t o  market va lue .  A purchaser  of 
over o n e - h d f  milLion a c r e s  simply would not  pay what 1 ,000  
purchasers  of 500 a c r e s  each would be w i l l i n g  t o  pay . ' I *  

The Sac and Fox t r a c t  h e r e i n  i s  a l s o  s i z e a b l e ,  con ta in ing  approxi-  

mately 400,000 ac re s .  I n  t h e  Nez Perce case  t h e  Court recommended a -- 
20-25 percent  d i scount  f o r  s i z e .  

I ag ree  wi th  t h e  Court i n  t he  Nez Perce case  t h a t  t h e  d i scoun t  

percentages  s t a t e d  t h e r e i n  a r e  " i n  no sense absolute" ,  b u t  are only 

guides  t h a t  a r e  t o  be followed wi th  due ca re  i n  any g iven  s i t u a t i o n .  

I n  l i g h t  of t h e s e  d iscount  f a c t o r s  i n  t h e  Nez Perce c a s e ,  I a g a i n  . 

:! f i n d  it d i f f i c u l t  t o  b e l i e v e  t h a t  t h e  Court could reasonably  assess a 

mere 4% pe rcen t  as t h e  d iscount  fa.ctor f o r  improvements i n  t h e  i n s t a n t  

ca se .  Furthermore, i n  concluding t h a t  t h e  1891 Sac and Fox s u r p l u s  

u n a l l o t t e d  l ands  had a t  l e a s t  a $3.00 per a c r e  f a i r  market v a l u e  i f  n o t  

h i g h e r ,  I s e r i o u s l y  ques t ion  whether t h e  Court gave any c o n s i d e r a t i o n  t o  

t h e  d i scoun t  f a c t o r s  of remoteness and s i z e .  

Before l e a v i n g  t h e  eva lua t ion  ques t ion  i n  t h i s  ca se ,  I b e l i e v e  one 

f i n a l  comment i s  i n  o rde r  concerning t h e  Cour t ' s  r a t h e r  o v e r - s i m p l i f i e d  

and o f f - the -cu f f  comparison of t h i s  Commission's p r i o r  $3.75 pe r  a c r e  

1893 e v a l u a t i o n  of t h e  Cherokee Out le t  lands,  wi th  t h i s    om mission's 

\ 
de te rmina t ion  of 1891 market va lue  of t h e  Sac and Fox t r a c t .  None of 

t h e  s u b s t a n t i a l  evidence considered by t h i s  Coinmission i n  f i x i n g  t h e  

Cherokee e v a l u a t i o n  was spread on t h e  record i n  t h e  Sac 2nd POX case .  But ! 

\ - i * fCez Perce  Ind ians  v .  United S t a t e s ,  S l i p  Opinion, Appea.1 NO. 5-64, p .  7 .  
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on t h e  s i n g l e  s ta tement  of t he  Jerome Comnirsion t h a t  t h e  Sac 27d FOX 

r e s e n a t i o n  "%+ i s  s a i d  t o  be b e t t e r  land on t h e  x h c l e  t han  t h e  C5erokee 

Out?e t , "  the  Court  apparent ly  h2s concllided that  the re  i s  su f5Ec ien t  

comparabi l i ty  between the  tire cases  t o  x7arra=t s e r i o u s  c o n s i d e r a t i o n  of 

t h e  Cherokee eva lua t ion  a s  a  s u b s t a n t i a l  f a c t o r  i n  f i x i n g  t h e  1891 f a i r  

market va lue  of t h e  Sac and Fox t r a c t .  

I f  t h e  Court had only pursued i t s  inqu i ry  beyond t 5 e  mere a b b r e v i a t e d  

s t a t emen t  from t h e  Jerome Comiss lon  i ~ c o  :he r e a l  s u b s t a n t i a l  f s c t o r s  t h a t  

were cozs idered  by the  Commission i n  a r r i v i n g  at t h e  Cherokee e v a l u 2 t i o n ,  

it might  have exe rc i sed  more cau t ion  i n  assumiag that t h e  s i t u a t i o n s  p r e s e n t  

i n  t h e  Cnerokee and Sac and Fox cases  were indeed comparable,* I f  t h e  

I * There i s  a marked c o n t r a s t  between t h e  e v a l u a t i o a  f a c e c r s  t h a t  c o n t r o l l e d  

t h e  Commission's dec i s ion  i n  the  Cherokee case ,  and those  w e  p r e s e n t  i n  t h i s  
Sac and Fox docket .  As  s e t  f o r t h  i n  our f i n d i n g s  of f a c t  and o p l ~ l o n  i i s  t h e  
Cherokee case ,  we found many favorable  f a c t o r s  s u r r o x i d i n g  t h e  Ckerokee l a n d s  

thar; demanded a much h ighe r  1893 e v a l u a t i o l  f i g u r e  t h a n  t h a t  a s c r i b e d  t o  t h e  
Sac and Fox t r a c t  i n  1891. To name a  few, w e  s p e e i f i c ~ l l y  found t h a t  t h e  

most impor tan t  c a t t l e  t r a i l s  from Te3.2~ t o  Ihxas  had r b n  th roug5  t 5 e  Cherokee 

l ands  and p r i o r  t o  t h e i r  c e s s i o n ' t o  t h e  k i t e d  S:a::cs, t h e t  s a i d  l a n d s  a s  e a r l y  
as 1883 w e r e  i n t e r s e c t e d  i n  a l l  d i r e c t i o n s  wi th  numrrons treils acd wagon 
roads  (Fdg. 33) .  =is was occasioned by t h e  f a c t  t5a: p r e c t i c a i l y  a l l  o f  t h e  
unoccupied a r e a  of t h e  Cherokee o u t l e t  hed been l e a s e d  by t h e  C ' ce rok~e  Na t ion  
t o  l a r g e  c a t t l e  i n t e r e s t s  (Fdg. 33).  A s  of 1893 a t  lease t h r e e  major  ra i l -  
r o a d s  were i n  ope ra t ion  throughoat t h e  Ckerokee l ands  (Bdg. 3 4 ) -  The n o r t h e r n  
boundary of t h e  Cherokee lands adjoined t i e  ~ c u t h e r n  t i e r  of  c o u n t i e s  i n  
Kanszs, and t h e s e  p a r t i c u l a r  count ies  had been s e t t l e d  between f o u r  t o  twenty 
y e a r s  p r i o r  t o  t h e  1893 Cherokee evaluatLon d e t e  (72g. 37a j .  S a l e s  d a t a  used 
f o r  e v a l u a t i o n  purposes i n  t h e  Cherokee c3sc i n c l d e d  a  compi l z t ion  of s a l e s  of 
sma l l  imprcved t r z c t s  of land taken o f f  t h e  deed r eco rds  cf t k e s e  ne ighbor ing  
Kznsas c o c n t i e s  covering t h e  nine year  per iod  p r i o r  t o  t 3 e  1893 Cherokee 
e v a i u a t i o n  d a t e  and these  s a l e s  averaged out  a t  $12.09 per  a c r e  (Pdg, 4 0 ) ,  
Tn i s  i s  cons ide rab ly  h igher  than any conparzble  s a l e s  d a t a  used i n   he Sac 
and Fox e v a l u a t i o n .  The records  of p r i v 2 t e  s a l e s  of sma l l  improved t r z c t s  
w i t h i n  t h e  Cherokee lands f o r  a  t e n  year  per iod  a f t e r  t h e  1893 Cherokee e v a l u -  
a t i o n  d a t e  averaged out a t  a  higher  p r i c e  per  pcre  t5an  t h e  s i m i l a r  s a l e s  
d a t a  cons ide red  by the  Commission i n  t h e  Szc and Fox case  (Fdg . 41) .  LTie 
f i n d i n g s  of f a c t  nun~bered i n  parenthesis a r e  from DockeL No. 173, The 
Cherokee Nation v .  United S t a t e s ,  9  Ind. CL. Corn. 162,/ 
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j; 

Cornmission were t o  indulge  i n  equa l ly  f a c i l e  comparisons between Ind ian  

t r a c t s  i n  Oklahona, i t  could have c i t e d  i t s  e v s l u a t i o n  d e c i s i o n  i n  t h e  

Kiowa cese .  9: 

I n  t h e  Kioxa case  a d d i t i o n a l  coapensa t ion  was sought f o r  t he  1900 

ces s ion  t o  t h e  United S t a t e s  of t h e  2 m i l l i o n  p lus  a c r e s  of s u r p l u s  land 

on the  Kiowa Coma.r,che r e s e r v a t i o n  i n  southwestern Oklahoma. The Kiowa 

Comanche s u r p l u s  lands along wi th  t h e  Wichi ta  s u r p l u s  lands  comprised t h e  

l a s t  a r e a  t h a t  would be opened up f o r  wh i t e  s e t t l e m e n t  i n  Oklahoma. So 

g r e a t  was t h e  dewmd for '  t he se  lands  t h a t  i t  was thought w i se r  t o  d i s p o s e  

of t h e  a v a i l a b l e  homesteads by a  l o t t e r y  i n s t e a d  of pursu ing  t h e  u s u a l  

l l r u n l l ~  *2 h e r  164,000 persons r e g i s t e r e d  f o r  t h i s  l o t t e r y  t h a t  would 

d i spose  of t h e  13,000 a v a i l a b l e  homesteads i n  t h e  Kiowa Comanche r e s e r -  

.= v a t i o n  and t h e  ad jo in ing  smal le r  Wichi ta  r e s e r v a t i o n .  The Commission, 

i n  de te rminicg  t h e  v a l u e  of t h e  Kiowa lands  a s  of June 6,  1900, took 

s t o c k  of a l l  t h e  c s u z l  newspaper and Chamber of Commerce d e s c r i p t i o n s  

* Tne United S t a t e s  v. The Kiowa, Comanche, and Apache T r i b e s  
of I n d i a n s ,  4 Ind. C1. Comm. 95, 143 C .  C l s .  535 

* Even p e z i t i o n e r s l  expert w i t n e s s ,  D r .  McReyoolds, f e l t  t h a t  t h e  
p u b l i c  demand f o r  su rp lus  Indian  r e s e r v a t i o n  lands  was a t  i t s  g r e a t e s t  
a t  t h e  t i m e  of the opening of t h e  Kiowa-Comanche lands i n  1901. 

T r . ,  p ,  79: Rearing of A p r i l  29, 1958: 
"Q. Did t h e  demand f o r  land du r ing  t h e s e  subsequent openings 

c o n t i ~ u e  a s  s t r o n g  ~s %t had bee3 dur ing  t h e  e a r l y  18901s?  
A. I r e a l l y  t h l ~ i  i t  was g r e a t e s t  i n  1901 when t h e  g r e a t  

opening of  t h e  Caddo, VichFta, Kiowa, Comanche, Apache land was made. 
There you had a l o t t e r y  in s t ead  of a  run ,  and perhaps t h e r e  were 
people  who h e s i t a t e d  t o  run who d i d n ' t  h e s i t a t e  t o  draw l o t s ;  t h a t  i s ,  
l a d i e s ,  women who couldn ' t  pos s ib ly  make a  run  on horseback could  
draw l o t s .  

Q. HOW many people ~ a r t i c i p a t e d  i n  t h a t  a l lo tment?  
A. One hundred seventy thousamd f o r  13,000 c la ims ,  many of 

them w e l l  wes t  i n  t h e  a r i d  o r  semiar id  region." ? 
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and accounts of t he  ceded area,+;  t h e  vigorous demand, t he  s o - c a l l e d  

comparable s a l e s  of ad jo in ing  a r e a s ,  t he  s o i l ,  weather ,  popu la t ion  

* Witness the  r a t I l e r  e f f u s i v e  s tatement  i n  1900 of t h e  Governor of 
Oklahoma T e r r i t o r y  desc r ib ing  the  e t t r i b u t e s  of t he  S i m a ,  Coxanche, and 
Apache reaervaz ion  lands :  ( C o m i s s i o n ' s  Finding 17, Docket No. 3 2  a t  
4 Ind. C 1 .  Ccmm. 104) 

For yea r s  t h e  whi te  people of t h e  Southwest have looked 
upon t h i s  b e a u t i f u l  and p i c tu re sque  r e s e r v a t i o n  w i t 5  longing  
eyes ,  and t h e  zea lous  m2.nner i n  which i t  has been guarded by 
t h e  Ind ian  agents  and t h e  Ind i sns  hzs  but served t o  i n c r e a s e  
t h e  d e s i r e  t o  possess  what appeared t o  many t o  be  a  v e r i t a b l e  
land  of milk and honey. 

The r i c h  bottom lands  of t h e  Washita Val ley,  producing 
magni f icent  crops of wheat and corn ,  t h e  f e r t i l e  lands border -  
i n g  many o the r  s t reams,  t h e  b e a u t i f u l  undulat ing p l a i n s  
s t r e t c h i n g  away t o  t h e  Red River  on t h e  south and wes t ,  2nd 
t h e  magnif icent  mountain parks indeed o f f e r  an  i n v i t i n g  f i e l d  
f o r  t h e  a g r i c u l t u r i s t ;  b u t  a  thoroogh iZspec t ioa  of t h e  e n t i r e  
r e s e r v a t i o n  shows much land  t h a t  is a ioxe  s u i t a b l e  f o r  g r a z i n g ,  
and much more t h a t  i s  abso lu t e ly  wast,e,while maRy thousznd of 
a c r e s  on t h e  monntains w i l l  be abso lu t e ly  v a i c e l e a s  excep t  f o r  
such mine ra l s  a s  may be found t h e r e .  A c a r e f d  examica t ion  of  
t h e  land  over a  l a r g e  p o r t i o n  of t h e  r e s e r v a t i o a  cocvinces  me 
t h e t  about one-half of t h e  land  vfiich vill be l e f t  f o r  s e t t l e r s  
w i l l  be  d e s i r a b l e  farming land ,  t h e  r e s t  being s c i t e d  f o r  
p e s t u r e  and s tock  f e e d ,  wi th  a c o x i d e r a b l e  a r e a  of wholly 
wss t e  lznd.  The land t h a t  i s  s u i t e d  f o r  fannicg ,  however, is  
of t h e  very  b e s t ,  and w i t h i n  a  few y e a s  t h i s  r e s e r v a t i o n  w i l l  
be  a s  t h i c k l y  populated and as prosperous as aRy o t h e r  p o r t i c n  
of t h e  T e r r i t o r y ,  producing crops of t h e  maay prcduczs s o  
s u c c e s s f u l l y  grown throughout a l l  Oklahoma. 

mile t h e r e  a r e  r i c h  v a l l e y s  and b e a u t i f u l  parks s c a t t e r e d  
a l l  ove r  t he  r e s e r v e t i o n  t h e  l a r g e s t  bot.ies of nniform agrL- 
c u l t u r e 1  land l i e  e a s t  of a  l i n e  passing nor;> and sou th  2t  

t h e  wes tern  l i m i t  c f  t h e  F o r t  S i l l  MiLLtary ReszrvatFon. Tne 
n o r t h e ~ s t e r n  qua r t e r  of t h e  r e s e r v a t i c z  con ta ins  much good 
l and ,  bu t  i s  somewhat broken by a cha in  of h i l l s .  5 - e  sou th -  
e a s t e r n  qua r t e r  i s  most ly undula t ing  p r a i r i e ,  f e r t i l e  and un- 
broken. The southwest q u a r t e r  of t h e  r e s e r v z t i o n  i s  most ly 
h igh  and r o l l i n g  except i n  v a l l e y s  of the  Red River .  Any of 
t h e  uplands w i l l  produce good crops cf wheat, bu t  much of t h i s  
p a r t  i s  bes t  adapted t o  pas tu re .  I n  the  northwest q u a r t e r  i s  
some of tke  very f i n e s t  land i n  t h e  v a l l e y s  of t b e  s t r e w s  and 
i n  t h e  parks of t he  Wichita Flountaios, w5ich occupy mdctt of t h i s  

p o r t  i o n .  

(Footnote c o n ' t  on fo l lowing  page) 
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f i g u r e s ,  e t c . ,  and e l l  t h e  usua l  v a l u a t i o n  f a c t o r s  t h a t  appear  i n  t h e s e  

cases .  We concluded t h a t  t he  Kiowa lands had a  1300 f a i r  market v a l u e  

of $2.00 per ac re .  On appea l ,  t h i s  Court c f f i rmed the  Conmission 's  

f ind ings  of f a c t  and i t s  u l t ima te  f i nd ing  and conclus ion  on v a l u e  a s  

being f u l l y  supported by s u b s t a n t i a l  evidence on t h e  r e c o r d  a s  a  whole.  

k%i le  r e f e rences  t o  the  Kiowa case  appreared i n  t h e  r eco rd  of t h e  

i n s t a n t  ca se ,  no evidence was introduced by e i t h e r  p a r t y  f o r  t h e  purpose 

of drawing va lue  conparisons between t h e  Kiowa and t h e  Szc and Fox a r e a s .  

The same i s  s u b s t a n t i a l l y  t r u e  wi th  r e s p e c t  t o  any r e f e r e n c e  made t o  t h e  

Cherokee lands .  

* (continued from preceding page) 

f - 7  i n e  r e s e r v t i ~ n  i s  t h e  b e s t  watered i n  t h e  T e r r i t o r y .  
Large r i v e r s  bound i t  on t h r e e  s i d e s  and hundreds of s t reams 
c r o s s  it i n  every d i r e c t i o n .  **k There a r e  hundred of f i n e  
s p r i n g s ,  s e v e r e l  being among t h e  l a r g e s t  i n  t h e  West, 2nd 
good water  can be found anywhere a t  a  depth  of from 20 t o  
40 f e e t .  

The r a l n f a l l  i s  abundant i n  a l l  p a r t s  of t h e  r e s e r v a t i o n ,  
t h e  o f f i c i a l  r eco rd  at F o r t  S i l l  showing an  average  f a l l  of 
30 inches  f o r  t h e  p a s t  n i n e  yea r s .  The c l i m a t e  i s  d e l i g h t f u l  

and i n v i g o r a t i n g .  

The g r e a t e r  p o r t i o n  of t h e  Indians  upon t h i s  r e s e r v a t i o n  
hzve b u i l t  houses ,  made some few improvements, and, as they  
w i l l  i n  t h e  ma jo r i t y  of ca ses  s e l e c t  t h e i r  a l l o t m e n t s  where 

they  have b u i l t ,  they w i l l  t ake  up a l l  of t h e  Washita Val ley  
aad many of t h e  o the r  cho ices t  po r t ions  of t h e  r e s e r v a t i o n  
w i t h  t h e  b e s t  water  and t imber .  

While thousands of people a r e  looking toward t h i s  r e s e r -  
v a t i o n  and a ~ x i o u s l y  awai t ing  i t s  opening, and I myself am 
most d e s i r o u s  of seeing i t s  e a r l y  t ransformat ion  from a g r e a t  
c a t t l e  p a s t u r e  i n t o  busy, progress ive  communities c o n s t i t u t i n g  
s e v e r a l  c o u n t i e s  of t h e  T e r r i t o r y ,  k*:~.  A s p r i n g  opening 
e f t e r  A p r i l  1 w i l l  leave t h e  people t o  g e t  through a  y e a n a n d  
a h a l f  b e f o r e  they can have a crop t o  use o r  market ,  and i n  a  
new and u n t r i e d  country t h i s  means much ha rdsh ip  and s u f f e r i n g  
t o  t h e  s e t t l e r s .  
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wel l  aware t h a t  even tua l ly  t h e i r  t r i b e s  must s e l l  t h e i r  s u r p l u s  r e s e r -  

v a t i o n  land.* That t h e  ma jo r i t y  of the  Sac and Fox Indians  were w i l l i n g  

t o  s e l l  t h e i r  lands i s  i n d i s p u t a b l e ;  only t h e  ques t ion  of the s i z e  of  

t he  i n d i v i d u a l  a l lo tments  and p r i c e  t o  be paid f o r  the  s u r p l u s  l and  

remained f o r  nego t i a t i on .  

The Court then  c i t e s  t he  f a c t  t h a t  the Indians  "were admonished t h a t  

they could s e l l  only t o  t he  United S t a t e s  and only  when t h e  United S t a t e s  

was r23dy t o  buff'** B U ~  aga in ,  t h i s  is  simple r e c i t a t i o n  of  b a s i c  and 

c o n t r o l l i n g  Indian  law t h a t  has been defined,  r e i t e r a t e d ,  and fo l lowed 

by t h i s  Court and t h e  Supreme Court i n  innumerable cases .  (See M i s s o u r i ,  

Kansas, and Texas Railway Co. v, Roberts, 152 U.S. 114, 117 (1894)).  Then 

wi th  s p e c i a l  emphasis t h i s  Court c i t e s  as a f a c t  t h a t  "They were even ad-  

d s e d  by one of t h e  Commissioners t h a t  'we have o f f e r e d  you more l a n d s  and  

made a b e t t e r  o f f e r  than the  law provides f o r ,  '";:** l i f t i n g  t h i s  q u o t e  

from t h e  r eco rd  of t h e  proceedings of the  Jerome C m i s s i o n  cove r ing  t h e  

n e g o t i a t i o n s  f o r  t h e  Sac and Fox land. I can only a s s m e  t h a t  t he  Cour t  

l a i d  s p e c i a l  enphas i s  on t h i s  p a r t i c u l a r  quo ta t ion  because i t  found i t  t o  be  

a d e l i b e r a t e ,  u n t r u e  s tatement ,  ca l cu la t ed  t o  mislead o r  t a k e  u n f a i r  ad- 

vantage  of t h e  Indizns .  My exzmination of t h e  proceedings of the Jerome 

C o m i s s i o n  shows tha t  t h i s  s ta tement  is b a s i c a l l y  a c o r r e c t  one, and  n o t  

i n t ended  t o  decerve  or mislead when read i n  i t s  f u l l  con tex t .  L e t ' s  examine 

i n  t o t o  whst Comnissioner Wilson s a i d ,  and what he had r e f e r e n c e  t o :  -- 

* Pet .  Ex.  38 - Proceedings of the  Jerome Conmission, May-31, 1890 

', * Supra,  p. 375 



(Wilson) M r ,  Chairman and gentlemen of t he  Counci l .  I d o n ' t  
d e s i r e  t o  t a l k  t o  you but  I want t o  add a fe~:l words. YCIU 
have beeil t o l d  by one of  my b ro the r  C o m l s s i o n e r s  t h s t  t h e r e  
i s  a  law by whi-h  t h e  Go:rern-ent c1eirr.s t o  kaiw a  r i g h t  t o  a l l o t  
l a d s  tc. the LnciS.ar.s, t h c r e  is szch a  1 3 ~ 7 .  We hs1:c- cffereci you 
mcre l a . rds  zind mcde y2u  a bettc:  ~ f f e r  th:;.:: t're l a w  p rcv ides  
f o r .  Thcre i s  one o the r -  t h ing  t1la.t I want yr~u t o  unders tand ,  we 
d o n ' t  cone h e r s  t o  take  any advantage o f  you, we cons h e r e  t o  
g ive  you a l l  t he  government w F l l  a l low us t o  g ive  you, what e v e r  
bargain we make w i t h  you if Ice r,ake one a t  sll t h e  Goverxnent must 
Epprove of i t  and we have o f f e r e d  you 211 t h a t  w e  t h i n k  t h e  
Gouernqent would approve o f .  The G~vernment  f e e l s  k i n d l y  t o  

J; 
you and t h i s  Comm5ssion i s  k i n d l y  d ispcsed  tco .  

E s r l i e r ,  one of t h e  C o m i s s i o n e r s ,  i n  e t t e z p t i n g  t o  acswer a  q u e s t i o n  

posed by Chief Reokuck, made t h e  f c l l o x i n g  s ta tement :  

(Jerome) N r .  P re s iden t  t h e  Law of Cczgress now au tho rhzes  u s  
t o  s ay  t o  h i s  people t h a t  we w i l l  hold the  t i t l e  s o  t h a t  i t  
cannot be g o t t e n  away from t h e  i n d i m s  f o r  100 a c r e s  f o r  
every head of a  family,  80 a c r e s  f o r  every  person ove r  i 8  f o r  . 
twenty fLve yea r s :  F f  d i f f e r e n t   mounts were s e l e c t e d  f o r  t h e s e  
homes, t h a t  would depend; i f  they  reqcLre d l f f e r e n t  a.meunts 
from what t h e  l a w  provides  f o r  t h e i r  hrmes then  w e  w i l l  n e g o t i a t e  

-1-J- 

wi th  them about t h a t  h e r e a f t e r . " "  

The General AIIo tmer~t  Act of 1887, 24 S t a t .  388, governed t h e  d i s p o s i t i o n  

by z l lo tmen t  of s u r p l u s  Ind ian  r e s e r - ~ a t i o z  I s n i s .  S p z c i f i c a l l y  exc luded  

under  Sec t ion  8 of s z i d  Act were t h e  Sac zrid Fox r e s e r e t i o n  l a n d s  a s  

w e l l  as the  r e s e r v s t t o n  k n d s  of t he  f i v e  c i v i l i z e d  t r i b e s  and s e v e r a l  
*.>* 

o t h e r s  i n  t he  Oklakana. T e r r i t o r y .  The 1887 Act provided  mexLmum g r a n t s  

t o  I n d i a n  a l l o t t e e s  i n  t h e  amount of  160 a c r e s  t o  esch hezd o f  a fami ly ,  

80 Zcres  t o  each sLngle person  over e igh teen  y e 2 . r ~  of ege ,  and 40 a c r e s  

t o  ezch  single person under ecghtzeri yEars of age,  T5e Sac a.od Fox 

Proceedings of t h e  Jeroae  Comissioc, Nztion2.l Archives ,  Record 
Group 27 l e t t e r s  rece ived  4738/1894, Encl. 2 

-!-J-J-tt Sec. 8. T h a t  t he  p rov i s ions  of t h i s  ac t  s k a l l  n o t  ex tend  t o  t h e  
t e r r i t o r y  occupied by the  Cherokees, Creeks, Choctews, Chickasaws, 
Seminoles,  and Osage, MLamies and Peor ia  and Sac and Foxes, i n  t h i s  
I n d i a n  T e r r i t o r y ,  .., ' I  
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Ind ians  were p re s s ing  f o r  200 ac re :  a l l o tmen t s  f o r  each man, woman, and 

c h i l d .  The Comlission had o f f e r e d  160 a c r e s  f o r  each man, woman and 

c h i l d ,  and t h i s  f i g u r e  was f i n a l l y  accepted by t h e  Ind ians ,  I n  absence 

t o  any ev idence  t o  t h e  con t r a ry ,  Commissioner Wilson 's  appa ren t  r e f e r e n c e  

t o  t he  General  a l l o tmen t  Act was f o r  comparison purppses only ,  i n d i c a t i v e  

of t h e  f a c t  t h a t  t he  160 a c r e  a l l o tmen t  o f f e r  f o r  each man, woman, and 

c h i l d  was i n  f a c t  g r e a t e r  than t h e  p re sen t  a l l o tmen t  law allowed. There 

i s  no th ing  t o  show t h a t  t h e  Sac and Fox Indians  were t o l d  t h a t  they  could  

n o t  r e c e i v e  a l l o t m e n t s  of g r e a t e r  s i z e  t han  what was provided  f o r  i n  t h e  

General  Allotment  Act. Thus I f i n d  no r e a l  j u s t i f i c a t i o n  f o r  t h e  Court 

l a y i n g  s p e c i a l  emphasis upon the  incomplete quote  of  C o d s s i o n e r  Wilson 

i n  t h e  manner i n  which i t  d id .  

F i n a l l y ,  t h i s  Court caps i t s  r e c i t a l  on t h e  ques t ion  of  du res s  by 

s t a t i n g  t h a t ,  

1 $ J-.La- 
-#,- t h e  I n d i a n  Claims Conrmission found du res s  under  a lmost  

i d e n t i c a l  c i rcumstances i n  the  n e g o t i a t i o n s  f o r  t h e  Govern- 
men t ' s  purchase  from the  Cherokee Nation o f  cornparable lands  
o n l y  f i f t e e n  m i l e s  away, and only  ei-ghteen months a f t e r  the  
Sac and  Fox n e g o t i a t i o n s  of lands."- 

I cznnot  a g r e e  t h a t  t h e  nego t i a t i ons  surrounding t h e  Cherokee and Sac and 

Fox pu rchases  were i d e n t i c a l ,  o r  t h a t  t h e  Commission eve r  found t h a t  t hey  

were i d e n t i c a l .  A check of t h e  record  i n  both c a s e s  shows t h a t  i t  took  

from J u l y  of  1889 u n t i l  December of 1891, a lmost  23 yea r s  t o  n e g o t i a t e  f o r  

t h e  Cherokee l a n d s ,  whi le  i t  took only  1 2  d q s  t o  conclude n e g o t i a t i o n s  

f o r  t h e  Sac and  Fox lands.  Perhaps t h e  most obvious d i f f e r e n c e  between 

t h e  Cherokee and  t h e  Sac and Fox t r ansac t ions  was t h e  s imple  f a c t  t h a t  

:he Cherokees d i d  n o t  want t o  s e l l  t h e i r  lands and made no bones about  i t ,  , r -. 

* 340 Fed 2d 368, 375 
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wh i l e  t h e  Sac 2nd Fox Ind i ans ,  on t h 2  o t h e r  hand, were v i l l i n g  t o  s e l l  
2- 

t h e i r  lands before t he  Jerm.ge ComnissFoil eve r  opeced t h e  proceedings .  

r e s e ~ ~ a t i o x  lands t o  t h e  United S t a t e s  inQst be excused on t h e  groilnds t h a t  

t h e y  wer? "12l i te- ;e tev arid "unsop5Fs t i c a t e d ,  " and t h e r e  f o r e  m e r e  pawns i n  

t h e  hands of the  shrewd governmen= o f f i c i a l s .  The Court makes t h e  

fo l lowing  c a t e g o r i c a l  s ts tement  on t h i s  w r y  po in t :  

"As pointed ou: ir, the  a b l e  d isser t t  by Coxmissioner S c o t t  
f r o 3  t h e  Zec is icn  of the  C ~ d s s i o n  her2iri ,  the  Cherokee I n d i a n  
r e ? r e s e a t e t i v a s  ge re  a b l e ,  z s t u t e  zr'd l i t e r a t e  men, wherees 
t h e  Sac end Pox fndian representatives were i l l i t e r ~ t e  I n d i z n s  

-,--L 

who requ i r ed  F l t e r p r e t e r s .  ^ "  

The Court  ' s f a r - r e e c h h g  conclcs ion  was drawn e x c l u s i v e l y  from a s i c g l e  

( iL 
J:. s t a t e m e n t  zade  by & w i s s i o n n r  S c o t t  i n  t k e  next t o  1 2 s t  pzrzgra?h o f  

h i s  d i s s e n t ,  t o  wit: "Cfiief Keokck and t h e  Sac 2nd Fox were i l l i t e r a t e  

I n d i a n s  who requirsr l  i n t e r p r e t e r s  while  Chief Hayes, E. C. Boudinot and 

Now dLd t h e  Court i n  so rea.dily adopt ing  w t t 5 o 1 ~ t  q c e s t i o n  t h e  d i s s e n t i n g  

view i n  t h i s  case, o v ? r l ~ o k  some of t h e  f a c t s ?  I n  this i a s t a n c e  I t h i n e  

i t  d i d ,  

I l l i t e r a c y ,  of corzse,  i s  synonorn~us with ignorance. It canno t  be 

equated  with t h e  facz  t!~at a n  i r ~ d i - ~ 4 d u a l  i s  conv2rsant only i n  h i s  n a t i v e  

tongue.  Eence, t h e  f a c t  that Ln?.erpreters were used a t  p r x e e d i n g s ,  

-9. P e t ,  Ex.  40, p, 2,  l e t t e r  of june 1 2 ,  1890, Comiss ione r s  Dzvid II. 
J e r o ~ e ,  A. M. Wilson, Warren G.  Sayre t o  t h e  Pres ident .  "The Sacs  and 
Foxes were prep;r-d f o r  our coming. They had been i n  legislative s e s s i o n  
f o r  some t ime o.nd k.-d gei ieral ly  detemLi22d t3 t 3 . k ~  a l la t rnents  o f  l a n d  and 
t o  s e l l  t o  t h e  United S ta t e s  the  r e s idue  of t h e i r  r e sema t io ' n . "  

** 340 F 21,  368,  375  
.--- 
A A *  11 Ind.  C1. Corn. 608, 640 
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be fo re  t h e  Jerome Conmission i s  no s i g n  t h a t  t h e s e  Sac and Fox I n d i a n  t, 

r e p r e s e n t a t i v e s  were ignoran t ,  b u t  simply t h a t  they were n o t  conve r san t  

i n  Engl i sh .  I f  t h i s  were no t  s o ,  then  i t  would fol low t h a t  t h e  Government 

o f f i c i a l s  were equa;ly i l l i t e r a t e  s i n c e  they were nonconversant i n  t h e  

tongue of t he  Sac and Fox t r i b e .  

I n  any even t ,  the  minutes of t h e  Jerome CommFssion show t h a t  t h e  

l ead ing  Sac and Fox spokesman was Chief Moses Keokuk, t he  worthy son of t he  

o r i g i n a l  Keokuk, the  fzmous Sac C h i e f t a i n  who d i ed  i n  1848. How i s  Noses 

Keokuk r a t e d  i n . h i s t o r i c a 1  accounts  a s  a  man and l eade r?  I n  ~ o d g e s '  

c e l e b r a t e d  Eandbook of Ainerican Lndlans t h e r e  i s  found t h e  fo l lowing  account  

of  Moses Reokuk: 

"On h i s  dea th  i n  1848, i n  Kansas,  w i t h e r  he had moved t h r e e  . 
y e a r s  b e f o r e ,  t he  c h i e f t a i n s h i p ,  w i t h  i t s  unsavory a s s o c i a t i o n s ,  
went t o  h i s  son, Moses Keokuk (Wucgisa, ?he  leaps  up qu ick ly  
from h i s  l a i r ' ) ,  who d i sp l ayed  many of t h e  mental c h a r a c t e r i s t i c s  
o f  t h e  f a t h e r .  Those who knew bo th  main ta in  t h a t  t h e  son was 
even s u p e r i o r  i n t e l l e c t u a l l y ,  and of h ighe r  e t h i c s .  He was fond 
of d e b a t e ,  be ing  always coo l ,  d e l i b e r a t e ,  and c l e a r  headed. I n  
a rgunent  he was more than a match f o r  any Government o f f i c e r  w i t h  
whom he eve r  came i n  c o n t a c t  a t  t h e  agency. . . Moses Keokuk was 
acknowledged the  pu res t  speaker  of  t h e  Sauk d i a l e c t .  The Sauk 
were never  t i r e d  of h i s  e loquence;  i t  was always s imple ,  c l e a r ,  
and p l t a s i n g .  La te  i n  l i f e  he enbraced C h r i s t i z n i t y  and was 
b a p t i z e d  a  B a p t i s t ;  bu t  he never  ceased  t o  c h e r i s h  a  s i n c e r e  
r e g a r d  f o r  t h e  o l d  t i n e  l i f e  and i t s  fond a s s o c i a t i o n s .  H e  
succeeded i n  tu rn lng  a s i d e  much of  t h e  odium t h a t  had e a r l i e r  
surrounded h i s  o f f i c e ,  and though he met w i t h  more p o l i t i c a l  
o p p o s i t i o a  d t x i o g  h i s  wkole l i f e ,  y e t  when he d i ed ,  a t  Sauk and 
Fox a g e x y ,  Oklahome, i n  August 1903, h i s  dea th  was regarded  by t h e  
Sauk a s  a  t r i b a l  celamity."  (p.  674) 

The members of  the  Jerome Cornmissios eva luz t ed  Keokuk a t t r i b u t e s  i n  

t h e  fo l lowing  wzy: 

* I  . . . Upon our a r r i v a l  a t  t h e  agency, WE. v e r e  rcet by I n d i a n  Agent 
P a t r i c k  who e x t e r t a i n e d  us  a t  d inne r  and l a t e r  in t roduced  u s  t o  
Ch ie f  Keokuk . 

I1 H e  i s  ncx pres ident  of t h e  Na t iona l  Counci l ,  and altQough 
u n a b l e  t o  speak the English language, i s  a  man cf t he  t a s t e s  
and h a b i t s  o f  the white man, has  good bus i ces s  q u a l i t i e s ,  keeps 
a  h o t e l ,  s t o r e ,  and has a  c a t t l e  ranch.  
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t~ HC i s  i n  f a c t  a p rogress ive  Ind ian ,  He agreed t o  assemble 
.L 

t h e  Nation Council  on Saturday af te rnoon,  May 21, and d id  s o  . . . I 1 -  
Near the  end of h i s  l i f e  Keokuk was s t i l l  a  man of s t a t u r e  i n  t h e  

Indian  c~ni rnur~i t ies .  In 1902 t h e  I n d i a l  agent a t  t h e  Sac and Fox Agency 

rendered t h e  fo l lowing  account of Chief Keokuk a f t e r  dea l ing  wi th  t h e  o ld  

Ind ian  r e l a t i v e  t o  t h e  d i s p o s a l  of Sac and Fox Ind ian  a l lo tmen t s :  

Ant ic ip2tory  of the  approval of t hese  deeds and the  d i s -  
t r i b u t i o n  of t h e  money among the  Indians ,  and wi th  a view of 
having t h e  b e s t  poss ib l e  use made of t he  proceeds a r i s i n g  from 
t h e  s a l e  of t h e s e  l ands ,  I had confer red  wi th  Chief Keokuk, 
a  very  remarkable Indian ,  84 years  o ld ,  i n t e l l i g e n t ,  pro- 
g r e s s i v e ,  and of t h e  very  h ighes t  c h a r a c t e r .  H e  and h i s  father, ,  
t h e  e l d e r  Keokuk, who gave nzme t o  t he  c i t y  of Reckuk, Iowa, 
have been t h e  c h i e f  counse l lo r s  of t h e  Sauk and Fox (of t h e  
M i s s i s s i p p i )  t r i b e  of Indians  f o r  t h e  p a s t  s even ty - f ive  y e a r s .  
Keokuk h a s ,  2s he  deserves ,  t h e  unl imited confidence of h i s  
people,  and has  g r e a t  i n f luence  wi th  them. He i s  a  f l u e n t  
t a l k e r ;  indeed,  a  n a t u r a l  o r a t o r  i n  h i s  own language; he does. . 
n o t  speak ours .  He  en t e red  h e z r t i l y  i n t o  t h e  e f f o r t  t o  induce  
h i s  people t o  use  t h e  monEy a r i s i n g  from t5e s a t e  of t h e i r  

l ands  t o  a  good purpose, and not  t o  squander and waste i t ,  a s  
SO many I n d i a r ~ s  have done il t h e  p a s t .  To t h i s  end, commenc- 
i n g  soon a f t e r  t h e  promulgation of ameded r u l e s ,  he  h a s  spoken 
t o  h i s  people a t e v e r y  counc i l  meeting, once every  two weeks, 
and urged them t o  inves t  t h e i r  money, t hus  a b o ~ t  t o  be r e c e i v e d ,  
f o r  t h e i r  own be t te rment - - to  improve the2r  farms and houses,  t o  
p rov ide  themselves wi th  s tock ,  t o  snpply th svse lves  wi th  farm 
implements and machinery, and :o make t h e i r  homes comfortable  
and a t t a c t i v e .  Thus every counci l  meeting was mads, a s  i t  
were, a school  of i n s t r u c t i o n .  I th ink  t h e s e  t a l k s ,  o r  l e c t u r e s ,  
of Keokuk have had and w i l l  have wide and b e n e f i c i a l  i n f l u e n c e .  
Of cou r se ,  the.re a r e  some members of t h e  t r i b e  who w i l l  pay l i t t l e  
heed t o  ~2hlzt Keokxk o r  anyone e l s e  may*py. They a r e  simply vaga- 
bonds and w l l l  LFve and d i e  vagabozds. 

n i u s  we f i n d  that Moses Keokuk wzs f a r  from t h e  i g c o r a n t ,  b l anke t  

I n d i a n  t h i s  Court h2s been l e d  t o  be l i eve .  Apart froin t h e  e x p l o l t s  of 

t h i s  p a r t i c u l a r  Sac c h i e f t a i n ,  t h e  Sac and Fox t r i b e s  f o r  many y e a r s  had 

an organized  governing body known a s  t he  National  Counci l ,  and t h i s  t r i b e  

* Reports  of t he  Department of t he  I n t e r i o r  (1903) I n d i a n  A f f a i r s ,  
P a r t  I, p. 278. 
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was no noxcice t o  t he  e n t r e a t i e s  of t h e  United S t a t e s  government o f f i c i a l s  

f o r  the  purchase of t h e i r  l ands .  The Oklahoma c e s s i o n  was =he l a s t  of 

many land cess ions  made by t he  Sac and Fox Ind ians .  Daring t h e  p rev ious  

one hundred yenrs  t h i s  t r i b e ,  and i t s  c o n s t i t u ~ n t  mr-mbership had e n t e r e d  

i n t o  some 18 t r e a t i e s  w i t h  t h e  United S t a t e s  government, most of which 
-I. 

involved a  ce s s ion  of t h e i r  t r i b a l .  interests t o  t h e  United S t a t e s e n  

'IJhile I d isagree  wi th  t h e  C o u r t ' s  conclus ion  t h a t  t h e  f a c t s  i n  t h i s  

case warrant  a  findFng of du res s ,  coerc ion ,  and u n f a i r  d e a l i n g s  on t h e  

p a r t  of t h e  government o f f i c i a l s  i n  n e g o t i a t i n g  f o r  t h e  purchase of t h e  

Sac and Fox r e s e r v a t i o n  lands ,  I hzve s e r i o u s  dou3ts  whether  any cour se  

of a c t i o n  f o r  duress  lies i n  t h i s  ca se  under t h e  Ind ian  Clalms Cominission 

Act. My doubts  a r e  occasioned by t h i s  Cour t ' s  unanimous d e c i s i o n  i n  t h e .  

3 case  of t h e  Sioux Tr ibe  of IndLzns, e t  el., v. The United S t a t e s  (1956),  

f -- _._- - 146 Fed. Supp. 229, wherein t h e  Court a l though f i n d i n g  d u r e s s  on t h e  p a r t  

of t h e  government o f f i c i a l s  i n  a t tempt ing  t o  n e g o t i a t e  f o r  t h e  purchzse  of 

t h e  Sioux r e s e r v a t i o n  lands ,  neve r the l e s s  dznied reccvery  t o  t h e  Sioux 

Tr ibe  on t h e  grounds t h a t  such duress  was n o t  a c t i o n a b l e .  

I n  my judgment t h e  hold ing  i n  t h e  Sioux c e s e  i s  incompat ib le  w i t h  

f i nd ings  and conclus ions  of t h l s  Court i n  t h e  inscanc  c a s e  cn t h e  q u e s t i o n  

of duress .  I f  t h e  Court has  over ru led  t h e  Sioux c a s e  i t  h a s  k e p t  it a s e c r e t .  

I n  t h e  Sioux case ,  as Fn t h e  i n s t a n t  ce se ,  a suLt was brought  by t h e  

Sioux I n d i a n s  ask ing  f o r  a d d i t i o n a l  compensztion f o r  r e s e r v a t i o n  l a n d s  

ceded t o  t h e  United S t a t e s  by t h e  Act of February 23, 1877.  T'e Sioux 

* See Kappler - Laws and T r e a t i e s  - Vol. 2 ,  Index,  pp. 1091-1092. 
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Trea ty  of A p r i l  29, 1868, 15 S t a t .  635, which had e s t a b l i s h e d  t h e  

r e s e r v a t i o n  Lands subsequent ly taken ~ . n d e r  t h e  a f o r e s a i d  Act of Congress,  

contelned E p r o v i s i o n  wherein the  Urtlied S t a l e s  solemnly agreed  t h a t  no 

t r e a t y  of c e s s i o n  f o r  any part of t he  Sioux r e s e r v a t i o n  h e l d  by Lhe Sioux 

t r i b e  s h a l l  be of any v a l i d i t y  o r  fo rce  a g a i n s t  t h e s e  Ind ians  "un le s s  

executed and s igned  by a t  l e a s t  t h r e e - f o u r t h s  of a l l  the a d u l t  male I n d i a n s ,  

J- 

occupied o r  i n t e r e s t e d  i n  t h e  same."" Under t h e  Appropr ia t ion  Act of 

March 3 ,  1871, 16 S t e t .  544, 566, Congress determined t h a t ,  from h e n c e f o r t h ,  

f u r t h e r  d e a l i n g s  wi th  t h e  Indian  t r i b e s  by t r e a t y  would be d i s c o n t i n u e d  i n  

f avo r  of d i r e c t  l e g i s l a t i v e  a c t i o n .  Although Congress would c o n t i n u e  t o  

o b t a i n  agreements wi th  Indian  t r i b e s  r e l a t i v e  t o  t h e  d i s p o s i t i o n  of t h e i r .  

t r i b a l  i n t e r e s t s ,  such agreements t o  be binding would have t o  be  r a t i f i e d  

by bo th  houses of Congress. As  a  r e s u l t ,  Congress %?as now f r e e  t o  l e g i s -  

l a t e  w i t h  r e s p e c t  t o  Ind ien  t r i b a l  m a t t e r s  without  any such p r i o r  agreement 

o r  w i thou t  any binding e f f o r t  t o  o b t a i n  one. I n  t h e  Sioux c a s e  t h e  Sioux 

t r i b e  a l l e g e d  axtong o t h e r  t h ings  t h a t  t h e  United S t a t e s  w a s  g u i l t y  of du res s  

i n  u l t i m a t e l y  ob te in ing  t h e  r equ i r ed  Ind ian  s i g n a t u r e s  t o  t h e  agreement t h a t  

was r a t i f i e d  by t h e  Act of 1877 ceding t h e s e  r e s e r v a t i o n  l a n d s .  As s t a t e d  

by t h e  Court  i n  t h e  Sioux case :  

"As  examples of t h e  a l l eged  du res s ,  appe l l an t  p o i n t s  
(1) t o  t h e  Approprizt ion Act of August 15, 1876, s u m a ,  
c u t t i n g  of f  a l l  f u t u r e  subs i s t ence  payments u n t i l  t h e  terms 
of t h a t  Act were met,  and (2)  t o  o the r  evidence i n  t h e  r e c o r d  
t e n d i n g  t o  show rep rehens ib l e  methods csed by t h e  t r e a t y  Com- 
m i s s i o n e r s  t o  g e t  t h e  Indians  t o  s i g n ,  such a s ,  g e t t i n g  them 
drunk and then  p re sen t ing  t h e  documents t o  them f o r  s i g n a t u r e .  
It a rgues  a l s o  t h a t  such a c t i o n s  on t h e  p a r t  of t h e  Ug2,ted 
S t a t e s  c o n s t i t u t e s  u n f a i r  and dishonorable  dealings.""-' 

J; T r e a t y  of Apr i l  29, 1868, 15 S t a t .  635 
2-3; 

146 Fed. Supp. 229, 233 
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Should not the Sioux p e t i t i o n e r s  have recovered under t h e  I n d i a n  

Claims Commission Act on the  grounds of du res s ,  coerc ion  and u n f a i r  

dea l ings  if they have proved t h e  above a l l e g a ~ i o n s ?  I&, says  t h e  

Court and f o r  the  fol lowing reasons :  

I t  The a p p e l l a n t ' s  a l l e g a t i o n  of duress  i s  of no a v a i l  
under the circumst2nces of t h i s  case  because r e g a r d l e s s  of t h e  
reprehens ib le  methods t h a t  may have been used by t h e  Com- 
missioner  i n  g e t t i n g  s i g n a t u r e s  on the  1877 agreement,  i t  was 
not  t h e  agreement t h a t  caused t h e  cess ion  of land ,  b u t  t h e  
subsequent a c t  of Congress.9: The agreement a s  submit ted by t h e  
Treaty Commissioners was i n e f f e c t u a l  s i n c e  it d id  n o t  meet t h e  
requirements of t h e  1868 t r e a t y  f o r  t he  ce s s ion  of l a n d .  The 
f a c t  t h a t  reprehens ib le  methods were used t o  g e t  s i g n a t u r e s  
on a document t h a t  was binding on no one does not c o n s t i t u t e  
duress .  The Treaty Commissioners' mission was a  complete  
f a i l u r e .  Since t h e i r  a c t i o n s  d id  not r e s u l t  i n  t h e  c e s s i o n  
of t h e  land,  they cannot be t h e  b a s i s  f o r  an al legat i~n."; ' :~:  

And commenting even f u r t h e r  on t h i s  po in t  t h e  Court went on t o  say :  

"The s t a t e  of t h e  law being thus ,  t h e  f a c t  t h a t  t h e  
defendant  d id  no t  secure  t h e  r equ i r ed  75 percent  of t h e  male 
a d u l t  s igna tu re s  on t h e  1876 agreement wi th  t h e  I n d i a n s  i s  
immaterial .  The Government was f r e e  t o  l e g i s l a t e  i n  s p i t e  of 
t h i s  a i d ,  i n  f a c t ,  could have l e g i s l a t e d  without  even a t t e m p t i n g  
t o  n e g o t i a t e  an agreement. The only s tandard  t h e  Government had 
t o  observe was t h a t  i t  be i n  t h e  bes t  i n t e r e s t s  of t h e  count ry  

t o  e n a c t  such cont ra ry  l e g i s l a t i o n ,  end t h a t  the  Ind ians  be 

t r e a t e d  f a i r l y  by i t  i n  view of t he  f a c t  t h a t  they had  been made . . 
c e r t a i n  guarantees  by t h e  t r e a t y  t h a t  was about t o  b e  abrogated .  
F a i r  t rea tment  would inc lude  payment by t h e  United S t a t e s  of 
j u s t  compensation f o r  the  lznds taken. This ,  of cou r se ,  would 
be  necessary  whether t h e  s u i t  involved Indians  o r  o t h e r  c i t i z e n s  . "** 

.L a "3 P r i o r  t o  1871, t he  United S t a t e s  d e a l t  with t h e  I n d i a n  t r i b e s  

by t r e a t y .  The Pres ident  had t h e  au tho r i ty  t o  n e g o t i a t e  w i t h  them and 
make agreements which, i f  r a t i f i e d  by t h e  Senate ,  were b ind ing .  After 
t h a t  d a t e ,  pursuant  t o  t he  Appropriat ion Act of Ylrch 3 ,  1871, 16  S t a t .  
544, 566, 25 U.S.C. 71, f u r t h e r  dea l ings  with them by t r e a t y  were fo rb idden .  
k r e e m e n t s  continued t o  be made but  they had t o  be r a t i f i e d  by bo th  houses 
of Congress and a re ,  t he re fo re ,  a c t s  of Congress. Congress,  n e v e r t h e l e s s ,  
could  l e g i s l a t e  without a  previous agreement o r  without  even a t t e m p t i n g  
t o  s e c u r e  one." 

Supra, p. 235 >, 
* Supra,  p. 236 
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Of worthwhile note  i n  t h e  C o u r t ' s  op in ion  i n  t h e  Sioux c a s e  i s  t h e  

c l e a r  d e c l a r a t i o n  of t h e  starLdard th2.t t h e  United S t a t e s  must fo l low i n  

c a r r y i n g  cu t  the r e g u l ~ t o r y  pc l i cy  r e l ~ z i v c  t o  tIhe ced icg  of Ind ian  

t r i b a l  l ands  : 

1 I ... Tie  primary c o n s i d e r a t i o n  m u s t  be t h e  good of t h e  count ry  
2nd t h e  duty che Government oxes t o  a l l  i t s  c i t i z e n s ,  nor only 
t h e  o b l i g a t i o n s  t h a t  a rose  as t he  r e s u l t  of a prev ious  t r e a t y  
wi th  t h e  Ind ians  o r  t h e  duty t h a t  was c r e a t e d  i n  t h e  Uni.ted 
S t a t e s  by v i r t u e  of i t s  s u p e r i o r  barga incng p o s i t i o n  i n  r e l a -  
t i o n  t o  a  weak and d e f e n s e l e s s  people."* 

C e r t a i n l y  i f  we compzre t h e  Sio7v.x c a s e  a sd  t h e  Sac and Fox c a s e ,  we 

ought t o  f i n d  s i m i l a r i t i e s  i n  t h e  negotLat ions  f ~ r  ?he r e specp ive  c e s s i o n s  

t h a t  would warran t  a  s i n g l e  r u l e  of law cover ing  q u e s t i o n s  of d u r e s s .  As i n  

t h e  S i o m  c a s e ,  n e g o t i a t i o n s  f o r  t h e  Sac and Fox l ands  were c a r r i e d . i n  t h e  

p o s t  t r e a t y  e r a ,  and Commissioners were s e n t  among t h e  Ind ians  t o  seek an 

amiable  agreemert ,  even tkough such f o r m e l i t i e s  were i m a t e r i a l  i n  c a r r y i n g  

o u t  t h e  p o l i c y  of t h e  Government of opening up s u r p l u s  t r i b a l  l ands  f o r  

w h i t e  s e t t l e r s .  Since t h e  Court has found i n  the i n s t a n t  c a s e  rh r t  t h e  

Sac snd  Fox agreed t o  s e l l  t h e i r  lands t o  t k e  United S t a t e s  under con- 

d i t i o n s  amouzcing t o  duress  and c o e r c i o ~ ,  t hen  such agreement t o  s e l l  was 

a n u l l i t y  and b indlng  on n e i t h e r  parEy. Ccnsequent ly,  i t  was t h e  u n i l a t e r a l  

a c t i o n  of  Congress i n  e n x t i n g  t h e  l e g i s l z t i o n  of Februsry 13,  1891 (26 S t a t .  

749) r a t L f y i n g  t h e  1890 agreement, zrLd n o t  the  agreement i t s e l f ,  t h a t  

caused t h e  Ssc s cd  Fox s a ? r l c s  reserve tLon L a d s  t o  be ceded t o  t h e  

Uni ted  S t a t e s ,  

* Supra ,  p .  235 
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E a r l i e r  i n  i t s  op in ion  the  Court remarked t h a t  t h i s  Commission 

1 I s t a t e d  no formula r a t i o n a l e  or  e v i d e n t i a r y  bas i s "  i n  f i x i n g  t h e  f a i r  

market va lue  of the Sac and Fox t r a c t  a t  $1.75 per  a c r e ,  ". . . o the r  

than  the  gene ra l  s ta tement  of f a c t o r s  i t  considered and hereinabove 

q ~ o t e d . " ; ~  Now I might a sk ,  j u s t  what "formula r a t i o n a l e  o r  e v i d e n t i a r y  

bas is"  d i d  t h e  Court u t i l i z e  i n  a r r i v i n g  a t  i t s  conclusion t h a t ,  as of 

1891, t h e  Sac and Fox s u r p l u s  lands a s  a  whole were worth a t  l e a s t  $3.00 

Per a c r e  o r  even more? Apart from s u b s t i t u t i n g  i t s  judgment wi th  r e s p e c t  

t o  t h e  weight t o  be g iven  the  evidence s u s t a i n i n g  c e r t a i n  of t h e  eva lua-  

t i o n  f a c t o r s ,  which f a c t o r s  t h e  Commission a l s o  considered,  t h e  Court 

never sugges ted  t h a t  t h e r e  were any o t h e r  e v a l u a t i o n  f a c t o r s  t h a t  might 

have e x e r c i s e d  a s t rong  in f luence  on t h e  1891 f a i r  market va lue .  

-. 
Because t h e r e  had been no mention of them i n  i t s  opinion t h e  

Court appa ren t ly  ignored c e r t a i n  o the r  : f a c t o r s  t h a t  t h i s  Commission 

cons idered  a s  having  played an important  r o l e  d.etermining of t h e  

1891 f a i r  market  va lue  of t h e  Sac and Fox lands.  Two t h a t  come imme- 

d i a t e l y  t o  mind a r e :  (1)  t he  a b i l i t y  of t he  prospec t ive  purchaser  

t o  buy t h e  l a n d s ,  and, (2)  t h e  over-abundance of a v a i l a b l e  cheap 

p u b l i c - l a n d  n e a r  t o  o r  ad jo in ing  the a r e a  t o  be valued.  I n  t h e  p a s t  

t h e  Court  h a s  cons idered  both of t h e s e  i tems as proper  elements t o  

be cons ide red  i n  f a i r  market va lue  de termina t ions .  The evidence of 

-k I n  i t s  op in ion  t h e  Court bore down on only two p r i n c i p a l  e v a l u a t i o n  
f a c t o r s  (1)  t h e  cons ide ra t ion  of comparable p r i v a t e  land s a l e s  i n  and 
near  t h e  s u b j e c t  t r a c t  both contemporaneous wi th  and subsequent t o  t h e  
1891 e v a l u a t i o n  d a t e ,  and ( 2 )  the proper d iscount  t o  be given f o r  " i m -  
provements .'I 
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r eco rd  i n  the i n s t a n t  docket dea l ing  wi th  t h e s e  p a r t i c u l a r  i t ems  was 

more than  abundant t o  support  t h e  Commission's p a r t i c u l a r  f i n d i n g s  of 

f a c t  covering both of them. 

With r e spec t  t o  the f i n a n c i a l  ~ h i l i t y  of a  prospec t i \ l c  purcheser  

t o  acqu i r e  h i s  lands a t  a  compet i t ive  p r i c e  i n  a  p r i v a t e  s a l e ,  t h e  Corn- 

mission found t h a t  the  major i ty  of s e t t l e r s  i n  Oklahoma z c t u a l l y  could  

not  meet t h e  p r e v a i l i n g  government purchase p r i c e  of $1.25 pe r  a c r e  under 

t h e  most l i b e r a l  f inanc ing  arrangements imaginable.  SO l i b e r a l  i n  f a c t  

was t h e  government finamcing wi th  r e s p e c t  t o  t hese  p a r t i c u l a r  l a n d s ,  

t h a t  a prospec t ive  purchaser ,  a f t e r  paying t h e  nominal f i l i n g  f e e s  and 

a f t e r  t ak ing  a c t u a l  possess ion  of h i s  l and ,  now h e l d  t h e  szme under  what .. 

amounted t o  a  f i v e  year  op t ion  t o  pay f o r  them. Yet w i t h i n  a few y e a r s  

a f t e r  t h e s e  f i r s t  s e t t l e r s  took posses s ion  of t h e i r  s e l e c t i o n s ,  Congress 

began enac t ing  a  s e r i e s  of r e l i e f  a c t s  t h z t  had f o r  t h e i r  s o l e  purpose 

t h e  postponement of t h e  f i n a l  days of payment on t h e s e  government land 

purchases .  The only genuine reasTn f o r  e n a c t i n g  such l e g i s l a t i o n  was t h e  

f i n a n c i a l  i n a b i l i t y  of t he  Oklahoma homesteaders t o  meet t h e i r  o b l i g a t i o n s .  

The cu lmina t ion  of a l l  t h e s e  r e l i e f  a c t s  was t h e  passage of the 1900 F ree  

Homestead Act '(31 Stat. 1 7 9 ) .  This  p a r t i c u l a r  l e g i s l a t i o n  f o r g w e  a l l  

e x i s t i n g  indebtedness  due t h e  government on these  purchases ,  and p e r m i t t e d  

t h e  i s suances  of pa t en t s  t o  t hose  homesteaders who had completed t h e i r  

r e s idency  requirements.  The Commission, of course ,  covered t h i s  e n t i r e  

m a t t e r  i n  great d e t a i l  but  t h e  Court gave i t  no mention i n  i t s  opinion.* 

Commission's Finding of Fac t  37 - 11 Ind.  C 1 .  Comm. 578, 600 
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I n  t h e  case  of M i z m i  T r ibe  of Oklahoma v .  United S t a t e s ,  (1959) t h i s  

Court,  i n  d i scuss ing  t h e  s e v e r a l  ele.ments t o  be cons idered  i n  a n  e v a l u a t i o n  

case ,  inc luded  t h e  fo l lo t r ing  : 

11 . . . c o n s i d e r a t i o n  should be g iven  t o  . . . t h e  t ) ~ p e  of 
s e t t l e r s  who purchased t h e  land and t h e  a b i l i t y  t o  pay 
f o r  i t ;  ... 11 ~c 

I n  a d d i t i o n  t o  t h e  above, t h e  Commission found t h a t ,  beginning a s  

of t h e  1891 e v a l u a t i o n  d a t e ,  and cont inuing  f o r  a t  l e a s t  t e n  y e a r s  

t h e r e z f t e r  , t h e r e  was a v a i l a b l e  on t h e  pub l i c  land  market  a superabundance 

of land a t  a ve ry  cheap p r i c e .  This  s u r f e i t  of p u b l i c  l and  e i t h e r  ad- 

jo ined  o r  was i n  c l o s e  proximity t o  t he  Sac and Fox t r a c t .  Such a 

superabundance of a v a i l a b l e  cheap pub l i c  land would have no o t h e r  e f f e c t  

- t han  t o  dep res s  t h e  market f o r  t h e  p r i v a t e  sale of nearby  undeveloped 

: l and  of s i m i l a r  comparabi l i ty .  As t h i s  Court s a i d  i n  p a r t  i n  t h e  c a s e  of 

t h e  M i a m i  T r i b e  of Oklahoma, e t  a l ,  , v. United S t a t e s  (1960), where a  

somewhat s i m i l a r  s i t u a t i o n  p reva i l ed :  

I I ... It is t r u e  t h a t  t h e  amount of land a v a i l a b l e  throughout  
t h e  United S t a t e s  i s  i r r e l e v a n t ,  but  i n  t h i s  ca se  we a r e  con- 
cerned  w i t h  evidence of t h e  a v a i l a b i l i t y  of l a r g e  q u a n t i t i e s  

of v e r y  s i m i l a r  l and  immediately ad jo in ing  t h e  t r a c t '  i n  
q u e s t  ion."** 

Having s a i d  more than  I ever  intended i n  making my p o i n t ,  I s h a l l  

c l o s e  by s t a t i n g  t h a t  I a m  somewhat i n  sympathy wi th  t h e  a c t i o n  t aken  by 

t h e  Court i n  r e v e r s i n g  t h e  Commission i n  t h i s  ca se .  I have found no 

p a r t i c u l a r  j u s t i c e  t o  t h e  Indians  i n  denying a t r i b a l  c l a im  under t h e  

l a w  of " u n c o n s c i o n ~ b l e  cons ide ra t ion , "  f o r  I have o f t e n  asked myself 

why should  n o t  t r i b a l  c la imants  recover  t he  d i f f e r e n c e ,  i f  any, between 

~r 146 C. C l s .  421, 451 
* 150 C.  C l s .  730, 733 
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t h e  cons ide ra t ion  paid by the  Unized S t a t e s  f c r  t h e i r  lands and t h e  

then  f a i r  market v a l u e ,  r ega rd l e s s  of whether such d i f f e r e n c e  shocks 

a n y o x ' s  ccncc i en re ,  C r r t ~ j n 1 ~  t he  or,%..er of cczdemned proper ty  o ~ j g h t  

t o  r e a l i z e  the f a i r  m z r l c c t  va lue  of hi? land r e g z r d l e s s  of t h e  con- 

s i d e r a t i o n  t h e  condemner wishes t o  pay. Tne Ind ian  Claims C o m i s s i o n  

Act,  however, maJ;es t5e  d i f f e r ence  be tween t11e cons ide ra t  i on  pa id  and 

t h e  t h e n  a c t a a l  va lue  of t r i b a l  lznds a ma t t e r  of conscience,  and no t  a 

s imp le  e x e r c i s e  i n  ma them~t i ce .  In I.fg?-t of t h i s ,  coupled wi th  t h e  f a c t  

t h a t  t h e  sum t c t a l  of GW exper ie r~ce  t o  d & t e  ic decyicg u n c o ~ ~ c i o c a b l e  

c lz ims  has r e s u l t e d  i n  nothing more then  ax e x e r c i s e  i n  f u t i l i t y ,  t h e  

Commission f e e l s  t h a t  perhaps a change i.2 t h e  p re sen t  l a w  i s  d e s i r e b l e .  . 

There fo re ,  i f  reques ted  by Congress, t h i s  Commission, i n  i ts  ugique 

p o s i t i o n  a s  an arm of t h e  Congress, w i l l  suggest  t o  t h a t  body t h a t  

s e r i o u s  c o n s i d e r a t i o n  be given t o  making s ~ c h  a change. 

With t h a t  1 r e s p e c t f u l l y  d i s s e n t  from t h e  Commission's o r d e r  this 

day e n t e r e d  amexding the  f ind ings  of f s c t  and f o r  e n t r y  of f i n a l  judgment, 

(Signed) Arttz:zr V. Wstkins 
Ar thm V .  Warkins 
Chief Commissioner 




