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BEFORE THE INDIAN CLAIMS COMMISSION

THE SAC AND FOX TRIBE OF OKLAHOMA )
ET AL., )
)
Petitioners, )
)
V. ) Docket No. 220
)
THE UNITED STATES OF AMERICA, )
)
Defendant. ) .y
Decided: 9//7/4’7

OPINION ACCOMPANYING ORDER AMENDING FINDINGS
OF FACT AND FOR ENTRY OF FINAL JUDGMENT

PER CURIAM:

On October 16, 1964, the Court of Claims reversed the Commission
in this case wherein the majority of the Commission had previously
found and concluded that as of February 12, 1891, the Sac and Fox
surplus lands in Oklahoma were worth no more than $1.75 per acre. 1In
so doing the Court of Clzims stated the following conclusion:

"We therefore conclude that the Commission's ultimate con-
clusion that the fair market value of the surplus reservation
lands was not in excess of $1.75 per acre, is based upon
findings as to such value which are not sustained by substan-
tial evidence in the record taken as a whole. Without accept-
ing or specifying any specific figure as to the fair market
value of the subject lands, it would appear from all evidence
of record that the entire unallotted tract was worth at least
an average of $3.00 per acre at the time of the ratification
of the agreement with the Sac znd Fox tribes in 1891, We
therefore conclude that the fair market value of the unallotted
acreage should be determined by the Indisn Claims Commission
at not less than $3.00 per acre, or higher." 1/

Pursuant to the Court's remand of this case for further proceedings,

the Commission has reviewed the entire record in order to make what changes

1/ Slip Opinion, The Sac and Fox Tribe of Indians of Oklshoma, et al., v.
United States, p. 11, Appeal No. 3-63, decided October 16, 1964.
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are necesgary in our findings of fact as would harmonize them with the
views expressed by the Court in its opinion. According to the Court of
Ciaims, the Commission erred in two major particulers,
"We conclude that the Commission erred in disregarding sub-
stantial evidence offered by appellants as to private contem-
poraneous and comparable sales of land within and adjacent to
the subject tract."
and,
"We further find that, particularly in absence of any
evidence of any sales of the subject lands in 1891, the Com-
-mission erred in rejecting substantial and uncontraverted
“evidence offered by appellants as to the relatively small
value of improvements on the other lands sold at private
sale between 1890 and 1900." £
It is our considered judgment that the disparity between the Court's
and the Cowmmission's 1891 evaluation of the Sac and Fox surplus lands
can be attributed for the most part to our differences with respect to
incremental value of improvements to the raw land. While the Commission
fixed no specific value to improvements, as did the Court of Claims, it
is obvious that the Court gave only minimum value to improvements, stating
quite pointedly that "although it is not pessible to determine their value,
there is substantial evidence that this value was relatively small. 3/
The Commission entered only two findings of fact on the value of improve~
ments, 4/ 2ad wade no findings with respect to the testimony on improve-
merts of plaintiffs’ witness, McReynolds, which testimony the Court

cheracterized as "competent, relevant, uncontradicted,” and which

“provides an accurate account of the value of the improvements." We shall

2/ P. 8, supra.
3/ Idem.
4/ Commission's Findings of Fact 40, 41
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therefore enter an appropriate finding of fact covering Dr. McReynolds
testimony on improvements,

On the question of the consideration given to the evidence in the
record of private sales, the Commission entered four findings of fact
which dealt with all manner of private sales that were placed in evidence
by the Sac and Fox petitiomers. 2/ However, the Court drew different
conclusions from this evideﬁce than did the Commission. With a few needed
deletions these particular findings dealing with the private sales will
support the fair wmarket value conclusions of the Court.

On the matter of duress, the Court differed from the Cowmission by
specifically finding that, .

Mk

* this sale was negotiated by Govermment coercion and
compulsion exerted upon appellants to such a degree as to
constitute duress."

The Commission entered only one finding of fact on the questiom

of duress. We have now revalued the subject tract at $3.00 per acre,

'
/

and having done so, we find that the consideration of $1.23 per acre
for said land is unconscionable under our Act. Thus the Sac and Fox
petitioner is entitled to a judgment against the defendant fbr the
difference. Since only one recovery can be had in this case, any
further finding on the matter of duress would be superflous. We there-
fére see no need to mzke any such finding of fact at this time.

On its own motion the Commission will enter an order that will add

one further finding of fact covering improvements, that will make necessary

5/ Commission's Findings of Fact 38, 39, 42, 43 | jﬁ
6/ Slip Opinion, The Sac and Fox Tribe of Indians of Oklahoma, et al., v. -
United States, p- 12, Appeal No. 3-63, decided October 16, 1964. e
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deletioms in other findings of fact, and that will enter a new find-

ing of fact fixing the 1891 fair market value of the Sac and Fox

172]

urplus lend

nn

W

et $

el

.C0 per acre, We shall then enter an ultimate finding

Fh

of fact indicating that the disparity between this $3.00 per acre evalu-
ation end the $1.23 per acre paid by the defendant, magkes the latter an
unconscionzble consideration under our Act arcd also mzkes the defendant
Liable to the petitionmer tribe for the difference.

Since all Sac and Fox offsets have been compromised and setoff in
Docket No. 138 i/ there zsre apparently no further proceedings needed in
this docket to bring the matter to final judgment., A final judgment
will therefore be entered herein in favor of the Sac and Fox petitiomers.:

2

{Signed) Wm. M. Holt
Asscciate Commissioner

(Signed) T. Harold Scott
Associzte Commissioner

Commissioner Watkins
dessenting

(Signed) Arthur V. Waikins

7/ The Iowa Tribe of the Iowa Reservation in Xzasas and Nebraska,
et 2l., v. United States, 15 Ind. Cl. Comm. 42
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Commissioner Watkins dissenting:
The Court of Claims in its opinion reversing the Commission said:

"... Without accepting or specifying any specific figure as

to the fair market value of the subject lands, it would appear
from all the evidence of record that the entire unallotted
tract was worth at least an average of $3.00 per acre at the
time of the ratification of the agreement with the Sac and Fox
tribes in 1891. We therefore conclude that the fair market
value of the unallotted acreage should be determined by the

Indian Claims Commission at not less than $3.00 per acre, or
higher . "%

The last paragraph in the opinion states:

"Accordingly, the decision of the Indian Claims Commission is
reversed and the case is remanded for further proceedings.'*¥

But the Court does not specify just what these proceedings must be. I
assume the Court meant that the Commission must again review the entire
-E record which will include all the evidence in the case, not what it may
be cited to be, but what it actually is, according to the wriﬁten rec-
ord. To this should be added the precedeﬁts governing such matters laid
down by the Commission and the Court of Claims.

t seems to me that the Commission has no other course under the
ruling of the Court and the motion of the plaintiff to implement the
Court of Claims' decision that a higher market value than $3.00 per acre
be found on the subject tract.®%% So, I shall review it.

To begin with I must confess that I am somewhat amazed by the scope

of the appellate review undertzken by the Court in this particular case.

* The Sac and Fox Tribe of Indians of Oklahoma v. United States,
340 F 24, 368, 374.

**  Supra, p. 376

k%

Motion of Oklahoma Sac and Fox Petitioners For Modlflcatlop
of Certain Findings of Fact, August 9, 1965.
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On many occasions in the past, this Court has explained at great length
the explicit limitations that govern its appellate review under Section
20 of the Indian Claims Commission Act.® 1In so doing the Court has
emphasized that it is not to assume the role of the finder of facts or
the weigher of evidence. Witness the language of Judge Davis speaking

for the Court in the case of the Sac and Fox Tribe of Indians of Okiahoma

v. United States, Docket 135-A,%% in which he stated:

"We have set forth the opposing contentions and materials
not to mgke our own choice but to show that the Indian Claiwms
Commission was free on the whole record, to adopt its findings
rejecting the appellants’ claims of fraud, chicanery, duress,
and dealings falling below the standards of fairmess and honor.
The primary issues appellants urge upon us are factual, and we
need not spell out once again that the Commission’s findings

of fact cannot be overriddend if they are sustained by substan-
tial evidence in the record taken as a whole."”

In Yskima Tribe v. United States,®*% decided a month earlier, Judge

Davis stated for the Court:

... We are not at liberty to make our own independent appraisal

of the evidence."

But even more explicitly, Judge Davis had this to say in spezking for a

unanimous court in the case of the Sac and Fox Tribe of Indians of Okla-

homa v. Urited States, Docket 83, (1963):%¥¥*

... Although briefs are often written as if we could weigh

the evidence independently, we are powerless to do so."

* 25 U.S.CA, 70s
** 159 C. Cls. 247, 253
**% 158 C. Cls. 672, 694

*&%% 161 C. Cls. 189, 207
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However, in accepting the language in fhe present case, the Court has
apparently chosen to ignore these principles of appellate review. VWhat
else can be the conclusion when we find the Court expressing itself in
the following manner throughout this entire case:

"... Accordingly, we must determine whether the Commission

properly considered the best evidence otherwise available in

determining fair market value. ... Obviously, the Commission

gave little or no weight to the evidence offered by appeilants

as to this particular factor in the determination of walue,"%¥
Here the Court is not inquiring into the question of substantial evidence,
On the contrary, it is evaluating evidence in order to make a selection
of what is the best evidence., This is not appellafie function. This is
reserved for the trial court, the trier of facts. Again, the Court shows
signs of usurping trial deurtifunétionsﬂinhmaking'the'fellewing state-

ments:

""We are disposed to give this appraisal much greater
weight than the Commission did,™¥%*

And,

"... We do not attach the same emphasis or importance to the

31 percent use of commutation privilege as was done by the
Commission,V&*%*
Clearly the Court is substituting its judgment for that of the Commission
as to weight of the evidence and what is the best evidence, The culmi-

nation of the Court's effort is its ultimate finding of fact on value,

to wit:

* 340 F 2d 368, 370
** supra p. 371

*** supra p. 374 N

L

g A
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... We therefore conclude that the fair market value of the

unallotted acreage should be determined by the Indian Claims

Commission at not less than $3.00 per acre or higher.'s

In this particular case, Docket No. 220, the majority of the Com-
mission fully considered all the evidence, both oral and documentary,
that had been received from both sides. There was more than ample evi-
dence upon which the Commission decided the issues raised in the plead-
ings. The evaluation of this e&idence, that is, its weight, material-
- ity, relevancy, and its probative value rested with the Commission. Of
course, the validity of the Commission's findings really depend on its
acuity in recognizing just what constitutes substantial evidence.

Having evaluated all the available evidence of record, the Commis-
sion drew up some 46 separate findings of fact, including its ulti@ate
finding that a $1.75 per acre constituted the 1891 fair market value of
the Sac and Fox surplus reservation lands. Approximately 22 of the
Commission's findings of fact were evidentiary findirgs containing var-
ious evzluation factors that were considered by the Commission in reach-
ing its ultimate finding on the actual over-all 1891 fair market value

of the Sac and Fox surplus reservation lands.

w
(L

Now I have read and reread this Court's decision and I cannot recon-

cile the numerous mistatements of evidentiary fact therein with the con-

clusions reached by the Court in reversing the Commission's denial of

* ibid

bt
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the petitioner's claim., Before going into detail, I want to make it
abundantly clear that I choose to point out what I consider the many
factual errors in the Court's opinion, not to assuvage my personal feel-
ings because I happened to have authored the Commission's initial deci-
sion, but hopefully that it might be accepted in the light of comstruc-
tive criticism., I am, of course cognizant of the fact that the Court's
decision will presumably stand regardless of my comments., I expect no
miracles. Nevertheless, I am also painfully aware that much confusion
has been wrought and frustration expérienced by all parties concerned
each time this Court has reversed the Commission when we have ruled
against the Indians on an unconsciornable consideration claim. Because
of the near perfect record of this Commission in being reversed each
time it has dared to rule against the Indians, I am sure the Commission
is not looking forward to any further success along this line.

In the matter now before us, this Court initially took issue with
the Commission because of its failure to give much weight to what it
stated were the contemporaneous and comparable private sales or appraisals
of lands in the surrounding area. "Contemporaneéﬁs" as cited by the
Court at this point in its oﬁinion meant 1891, the date of the evaluation
for the Sac and Fox Tract. As fully stated, by the Court:

... Although fair market value found in one case or in one

area cannot solely control the determination of fair market

value in another area or another case as a precedent, the

absence here of any evidence of any private sales market for

the Sac and Fox lands in Oklahoma at the time of the cession

in 1891, compels a careful exemination of cther contempora-
neous and comparable private sales or appraisals of lands in

T

W
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the surroundirng area, as one of the factors comsidered by the
Commigsion. Obviously, the Commission gave little or no

weight to the evidence offered by appellants s

Tt

ticular factor in the determiuation of value.

mm

area cited by the Court are as follows:

s to this par-

These '"'contemporaneous and comparzble private seles' in the surrounding

“"The evidence of privsate szles of comparable, undeveloped,
lands in a neerby area {Canadien County) as summarized by the
Commission, showed that prices in recorded private transactions
in that aresz ranged from zbout an average of $4.19 per acre in

1890 to $£8.74 per acre in 1892."#%

Unless examined quite carefully, the abcve statement is very incomplete

and thus misleading. What the Court fziled to include in its statement

is that nearby Canadian County is 80 miles away from the Sac and Fox

lands; that the recorded private sales in 1890 amounted to just 8 sSales

totaling 1,263 acres; that in 1891 there were 17 sgles totaling 2,754.13

acres averaging $5.14 per acre; and, in 1892 there

were 14 sales, averaging

$8.74 per acre, and totaling 2,218.18 acres. The extent and quality of

any improvements was unkrown. Cznadian . County is located in the "Un-

assigned Landg', zn area that had been cperad for homestead entry in

1889. 1In the "Unassigned Lands" were the towns of
lation 8,000 and Guthrie, population 5,000. These
tion centers of comsequence in the entire Oklahoma
Compared to the Szc znd Fox lande, 80 miles to the

"

lands" in Canzdien County must hsve looked like an

event, it seemed only ressonable to the Commission

* 340 Fed 24 368, 370

** Supra

Oklahoma City, popu-
were the only popula-
territcry as of 1891.
ezst the "undeveloped
urbzn area. In any

to view as "inconsequentisl"
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the weight to be given to some 39 selected sales of small tracts in
Canadian County covering a three year period and totaling some 6,230.31
acres, in attempting to evaluate as a whole a 391,188.5 acre tract of
raw land some 80 miles away* particularly when there was a great deal
of other available evidence in the record.

Moving on further, the Court cited the following as additional
"contemporaneous" evidence of value to which the Commission '"gave little
or no weight."

"In private transactions between 1890 and 1891, involv-

ing tracts of inmproved land, 40 acres. or more, totalling

108,576.40 acres of lands allotted to individual Indians and

situated within the subject land area in the Lincoln and

Payne Counties, the average sales price per acre was $7.85" :
(Emphasis supplied.)*#*

Of course, the land sales alluded to above were not the 'lands
évallotted to individual Indians," but were the unallotted surplus lands

on the subject tract that were oppened up for settlement. However, the
most flagrant misstatement of fact in the above is that all these trans-
actions occurred between 1890 and 1891. The time element involved for
these private sales is the period 1892 through the year 1900. It is

most difficult to excuse the abovemisstatement as a simple typographical
errcr when the Court is obviously at this juncture in its opinion muster-
ing all possible evidence of price that it can find as of 1891, or prior
thereto, The Court is correct, however, in citing these particular

sales as involving improved land in Lincoln and Payne Counties, and that

g
«

As this Court said in Miami Tribe of Oklashoma, et al v. United States, 150
C. Cls., 725,734, "at the time with which we were dealing here, such

differences in location, even if they do not seem very great by our cur- P
rent standards of distance, could have significant effect upon land value." i

*% 340 Fed 2d 368, 370
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the average sales price per acre was indeed $7.85. What the Court failed
to comment on, and what the Commission specifically found, is thet, (1)
there were no sales in 1891, (2) over 70% of the sales occurred during
the four year period 1897-1900 which is six to nine years after the date
of evaluation in this case, and during a period when there had obviously
occurred a marked development, population-@ise, politically, and finan-
cially, and, (3) the list of sales is composed of numerocus resales, with
over one-third of the list of sales in Payne County being in fact resales.
An examination of these resales shows some of the properties changing
hands four, five, and six times before 1900. The inclusion of these
resales obviously inflates the total acreage of land sold. Without such:
explanation it is very misleading to the reader by supplying a diséorted
picture of the actual over-all acreage involved.

Thus, there is a marked contrast between what the Court has con-
cluded from these sales and what the Commission has found to be the un-
disputed facts from all the evidence. Although these private sales of
small improved tracts within the subject area after 1891 were not the
only evidence of value in this case, they certainly were not ignored by
this Commission in arriving at the 1891 fair warket value of the subject
tract.

The next piece of "contemporanecus' evidence cited by the Court is
certain informetion derived from the 1890 United States Census Report,

to wit:
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A Dcvianpitd

"“The value of all lands in the Oklahoma Territory as
estimated in the United States Census report for the year
1890, exclusive of buildings, was $5.34 per acre." (Emphasis
supplied.)¥*

Again the Court has miststed a fact. The evidence with respect to
this 1890 United States Census report was submitted by the petitioner in
its exhibit "189". On page 6 of this exhibit it shows that for the year
1890 in the "Oklghoma Territory'" there was '"1,606,423" acres of land in
farms having an estimated evaluation o0f"$8,581,170". By simple divi-
sion the per acre evaluation comes out to $5.34. However, the exhibit
clearly shows on its face that the overall evaluation of “$8,581,170"
includes " (Land, fences, bldgs.)". Thus, contrary to the Court's
statement the $5.34 per acre evaluation included in addition to other
w‘vimprovements to and on the land the unstated value of farm buildings.
:;mat's more, as pointed out by the Commission, the 1830 Census Report
in its evaluation of farm property included rother improvements to land
besides just fences and buildings. Accordingly, "improved" land included
"tilled" land including "fallow grass on-rotation (whether pasture or
meadow)" and land that contained "permanent meadows, permanent pastures,
orchards and vineyards."*ﬁgﬂhis being the situat;;ﬁ with respect to the
1890 census information, that part of the $5.34 per acre evaluation figure
attributed to farm land improvements is indeterminable under the data that
is available. What's more, the Court's statement, rather misstatement,

with respect to 1890 census information, would leave the reader with the

* 340 Fed 24 368, 370, 371

** See Commission's Finding 40 - 11 Ind. Cl. Comm. 578, 602

Cergg 0
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instant impression that the $5.34 figu?e deals strictly with unimproved
farm land.*

Lastly, the Court placed a great deal of emphasis upon certain
appraisals of a number of Indian allotment sales made by a special Indian
Agent of the Pottawatomi and Absentee Shawnee tribes. In stating that
in 1891 the Indian allottees on the Pottawatomie and Absentee Shawnee
lands adjoining the subject lands were permitted to sell portions of
their allotments to the white settlers, this was in error. It was under
the provision of the 1894 Indian Appropriation Act (28 Stat. 295) that
the Indian allottees were permitted to sell their lands, which was, of
course, enacted three years after the Sac and Fox evaluation date. The
sale of these lands involved primarily small improved tracts situated
along river bottoms and in the immediate vicinity of two established
towas and railroad. The Secretary of the Interior withheld his approval
of 121 sales totaling 16,411 acres, at an average price of $3.55 per
acre. He ordered an appraisal made of the tracts. This was done by
the special agent, Marcus Shelby, whose overall evaluation was $8.97 per
acre. The Court concluded, “"We are disposed to give fhe appraisal much

greater weight than the Commission did."#*¥%

"% Petitioners' exhibit 189 as submitted to the Commission reads
in part as follows:
"OKLAHOMA TERRITORY

No. of Acres in Farms Valuation
Farms Total Improved Unimproved (Land, fences,bldegs.)
Territory 8,826 1,606,423 563,728 1,042,695 $8,581,170

¥* 340 F 2d 368, 371 As Agent Shelby noted in his report of January 14, 1895,
"As a rule the Indians have selected the best lands, lying upon the streams
with more or less creek bottom, smooth rolling prairies agd river lands, and
the resident citizens as a rule are buying the above class of lands." (Sac
and Fox, Ex. 100)
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Apart from the reasons of why this Commission did not give similar weight
to these appraisals, it is interesting to note that in the years follow-
ing these 1894 eappraisals, the average price paid on total sales of the
Pottawatomie Abtsentee Shawnee allotted lands never approached Agent
Shelby's $8.97 per acre appraisal figure. Beginning in 1895, which is
five years after the date of the evaluation of the Sac and Fox lands,
and for ;ucceeding years up to 1905, some 14 years after the date of
said evaluation, the annual reports of the Commissioner of Indian Affairs
show the following: As of July 5, 1896, total sales of Pottawatomie-
Absentee Shawnee lands averaged out at $6.07 per acre; as of August 2,
1897, $5.94 per acre; as of August 5, 1898, $5.72 per acre; as of August

31, 1899, $5.57 per acre; in 1900, $5.50 per acre; in 1901, $4.42 per
-% acre; in 1902, $5.77 per acre; in 1903, $5.72 per acre, in 1904, $6.21
per acre and in 1905, $6.52 per acre.* Furthermore, the average price
paid for these improved tracts situated on the best lands as selected
by the Indian allottees, did not approach at any time the $7.85 per acre
price paid for the Sac and Fox unallotted lands as shown in the recorded
sales of private transactions taken off the deed records in Lincoln and
Payne Counties between 1892 ard 1901.

Thus, the sum total of all the “contemporaneous' evidence cited by

the Court and allegedly ignored by the Commission consists solely of the

handfull of sales of small improved tracts located in Canadian County,

* Extracts from the Annual Report of the Commissioner of Indian Affairs
for the years 1896-1905; Petitioners' exhibits 157, 158, 159, 160, 161,
162, 163, 164, 165.
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some 80 miles west of the SUbject.tract, which sales this Commission
admittedly viewed as "inconsequential'" in so far as their probative
value was concerned., VWhat I take strong issue with, is the Court's
erroneous recitation of the facts regarding the other so-called "con-
temporaneous evidence', which if such statements of fact were true,
would throw serious doubt upon the competence of this Commission as the
fact finding body in deciding the issues in this case.

In the same vein, I think the Court was a bit unfair when it con-
cluded that,

"The Commission characterized all of this evidence as to
comparable contemporaneocus sales within and nearby the Sac and

Fox territory as being either 'interesting but of little proba-

tive value,' 'judicially unacceptable', 'difficult to give much

weight to' or 'inconsequential' in probative value. ¥
Apart from the expression "inconsequential' the other cited characteriza-
tions indulged in by the Court, were not directed at the weight of the
evidence of "comparable contemporaneous sales within and nearby the Sac
and Fox territory."

What the Commission concluded as being "'interesting but of little
pfobative value" was petitioner's use of mathematical computations and
calculations from data taken from the Wholesale Price Index covering the
twenty year period 1890 through 1910, the Twelfth United States Census

of 1900, and the recorded private sales data of the same year, in order

to arrive at a separate value for improvements and an estimate of the 1891

¥ 340 F. 2d 368, 372
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fair market value of the subject lands. Concerning the use of such

mathematical formula for the purpose intended this Commission simply

stated:

"The petitiomer's calculations and computations in this
regard are interesting but of little probative value in con-
vincing this Commission that subject lands were worth that
much to a prospective 1891 purchaser.' * (Emphasis supplied.)

The Commission characterized as "judicially unacceptable' these same
Mathematical computations based on census data, and this was done in the

Commission's Finding 41, which in part reads as follows:

"... The Commission finds, however, as it has in the past,
that mathemetical computations such as these, and other types
of formulae involving the use of census figures and sales
data are highly speculative and judicially unacceptable in

evaluating separately land improvements."**(Emphasis supplied.)

In the Commission's opinion at page 621, we repeated the phrase "judicially

it

< unacceptable" with reference to the use of these same mathematical formulae

and census data to evaluate separately land improvements. In addition,

we cited three cases in which this Commission has followed the same rule.*¥%%
The phrase "difficult to give much weight to" had reference to Agent

Shelby's 1894 overall $8.97 per acre appraisal - hardly "comparable con-

temporaneous sales" - of the Pottawatomie-Absentee Shawnee allotted

g,

® 11 Ind. C1l. Comm. 608, 619

almals

o 11 Ind. Ci. Comm. 578, 603

atoatauts
Rk

Osage Nation of Indians v. United States, 3 Ind. Cl. Comm. 217, 338;
Kiowa, Comanche and Apache Tribes of Indians v. United States, 4 Ind.

Cl. Comm. 95, affirmed 143 C. Cls. 535; Pawnee Indian Tribe of Oklzhoma
v. United States, 7 Ind. Cl. Comm. 721, affirmed 301 F. 24 667.
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land sales, and was lifted from the following sentence appearing at
page 621 of the Commission's opinion:

"... The Commission finds it difficult to give wuch weight to

Agent Shelby's appraisals in the absence of other evidence of

value with respect to the same lands."

I have already discussed Agent Shelby's overall appraisal of Potta-
watomie Absentee Shawnee allotted lands at some length. I will say that
upon further reflection the Commission's finding in this regard is some-
what incomplete. The Commission should have found that Agent Shelby's
overall appraisal of $8.97 was considerably higher, some two to three dollars
per acre higher than the average per acre price realized on the total sales
of the Pottawatomie-Absentee Shawnee lands during the years that followed.
Such a fact goes to strengthen the Commission's view of the probative
value of Agent Shelby's appraisal in this particular case.

Quite possibly the most vital factor to be considered in arriving at
the 1891 fair market value of the Sac and Fox lands, is the estimated
worth of those improvements that provide the genuine increment value to
raw land that is reflected in the sales price. The Court has agreed with
the petitioners that the value of all improvements to the Sac and Fox
surplus lands during the period 1892 through 1900 was minimal, being, as
the petitioners have contended, in the neighborhood of 75 cents to 85 cents
per acre, or approximately 4% percent of the actual value of the small
improved tracts that were sold during that 8 year period. Assuming that
this is the sum total of the increment value that could have been added
to the raw, virgin, Sac and Fox land, once it had been opened to settlement,

the Court concluded that the wide disparity between the average sales price

N
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—ree—

B

of $7.85 éer acre for unallotted lands in the Sac and Fox tract and the
$1.23 per acre paid by the govermment for said lands could not be attri-
buted to the building of log cabins and split rail fences. Certainly the
Commission did not attribute this wide disparity, as alleged by the Court,
just to the building of log cabins and split rail fences.

The Commission found it well nigh impossible to fix any separate value
for all the tangible and intangible improvements that attached to the Sac
and Fox tract over a 9 year period once the area was opened for settlement.
But to say that the increment value of all improvements to the raw surplus
land during the above period added only 4% percent additional value to
land is totally unreasomable. If such were the case, hardly a field would
have been plowed, a well dug, an orchard planted, a pasture fenced, a barn
Eraised, a house constructed, a town spawned, or a road or bridge built.

The Court's most recent decision covering the evaluation of Indian

lands is the case of Nez Perce Tribe of Indians v. United States, Docket

175-B, Appeal No. 5-64 (decided July 15, 1966). In the Nez Perce case the
Court did not hesitate to apply a 20 to 25 percent discount to cover the
value of improvements that had been added to raw land; While such percentage
figures are somewhat arbitrary, it does highlight the fact that the Court
acknowledged the existence of a general and substantial cost factor (beyond
just buildings) that must be considered in evaluating a raw tract of farm
land that is undergoing overazll development and improvement. What is most
unusual about the Nez Perce decision is the Court's willingness to spell

out for the first time the actual discount percentages to be applied to

the small improved tracts that are used as comparable sales in evaluating s

N
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a large unimproved area. The Commission has never thought it wise to
specify the actual percentage it has applied in discounting the average
sales price of small improved tracts imn order to reach comparability with
the subject tract. Certainly this is consistent with the approach the
Commission has always followed in these cases and which approach was
approved in the Yakima case: namely, that the problem in these cases is
one of evaluating the subject tract as a whole.¥

Besides the "improvement discount' the Court in the Nez Perce case
considered two other discount factors that appear to some degree in every
Indian land valuation case. Remoteness of an area, that is, its accessi-
bility for people to and from markets for needed supplies, equipment, and
stock is g factor to be considered. ' Perhaps this accessibility factor
is not of major comsequence in the instant case when compared to the
situation prevailing in the Nez Perce case. Nevertheless, in 1891 the
Sac and Fox tract had very primitive roads, and it was still 30 miles
removed from the nearest population center and railroad. Prospective
settlers were faced with the immediate problem of bringing food, supplies,
stock and other farm equipment a considerable distance for the first year
or so in order to survive.

The other discount factor emphasized by the Court in the Nez Perce
case, was the very size of the tract. This factor has élways been con-

sidered by the Commission in the past in evaluating a subject tract.

ata
w

The Yakima Tribe v. United States, 158 C, Cls. 672, 696

"It is plain that the Commission correctly viewed the problem
as the valuation of the property as a whole, not as one of separately
appraising and cumulating various individual elements such as the
different kinds of timber, the value of the bare land, the improvements
(if any).™
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As the Court said in the Nez Perce case with respect tc the size of the
Nez Perce tract, some 500,000 acres:
"Finzlly, we note regarding Brown's method, that he made

no discount for size. We think this is an extremely impor-

tant feature entering into market value. A purchaser of

over one-half wiliion acres simply would not pay what 1,000

purchasers of 500 acres each would be willing to pay."¥

The Sac and Fox tract herein is also sizeable, containing approxi-
mately 400,000 acres. In the Nez Perce case the Court recommended a
20-25 percent discount for size.

I agree with the Court in the Nez Perce case that the discount
percentages stated therein are "in no sense absolute', but are only

guides that are to be followed with due care in any given situation.

In light of these discount factors in the Nez Perce case, I again

% find it difficult to believe that the Court could reasonably assess a

mere 4% percent as the discount factor for improvements in the instant
case. Furthermore, in concluding that the 1891 Sac and Fox surplus
unallotted lands had at least a $3.00 per acre fair market value if not
higher, I seriously question whether the Court gave any consideration to
the discount factors of remoteness and size.

Before leaving the evaluation question in this case, I believe one
final comment is in order concerning the Court's rather over-simplified
and off-the-cuff comparison of this Commission's prior $3.75 per acre
1893 evaluation of the Cherckee Outlet lands, with this Commission's
determination of 1891 market value of the Sac and Fox tract., None of
the substantial evidence considered by this Commission in fixing the

Cherokee evaluation was spread on the record in the Sac and Fox case. But

~
* Nez Perce Indians v. United States, Slip Opinion, Appeal No. 5-64, p. 7.

¥
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on the.éingle statement of the Jerome Commission that the Sac and Fox
reservation "¥¥%% jig said to be better lana on the whole thaa the Cherokee
Outlet," the Court apparently has concluded that there is sufficient
comparability between the two cases to warrant serious consideration of
the Cherokee evaluation as a substantial factor in fixing the 1891 fair
market value of the Sac and TFox tract.

If the Court had only pursued its inquiry beyond the mere abbreviated
statement from the Jerome Commission into the real substantial factors that
were coansidered by the Commission im arriving at the Cherockee evaluatiom,
it might have exercised more caution in assuming that the situations present

in the Cherokee and Sac and Fox cases were indeed comparable.® 1If the

* There is a marked contrast between the evaluation factcrs that controlled

the Commission's decicion in the Cherokee case, and those we present in this
Sac and Fox docket. As set forth in our findings of fact and opinion in the
Cherckee case, we found many favorable factors surrounding the Cherokee lands
that demanded a wmuch higher 1893 evaluation figure than that sscribed to the
Sac and Fox tract in 1891. To name a few, we specifically found that the

most important cattle trails from Texas to Kansas had run through the Cherokee

lands and prior to their cession to the United States, that said lands as early
as 1883 were intersected in all directions with numerous trails and wagon

roads (Fdg. 33). This was occasioned by the fact that practically all of the
unoccupied area of the Cherokee outlet had been leased by the Cherokee Nation
to large cattle interests (¥dg. 33). As of 1893 at least three major rail-
roads were in operation throughout the Cherokee lands (Fdg. 34). The northern
boundary of the Cherokee lands adjoined the scuthern tier of counties in
Kansas, and these particular counties had been settled between four to twenty
years prior to the 1893 Cherokee evaluation date (¥dg. 37a). Sales data used
for evaluation purposes in the Cherokee case included a compilation cf sales of
small impreoved tracts of land taken off the deed records cof these neighboring
Kansas counties covering the nine year pericd prior to the 1893 Cherckee
evaluation date and these sales averaged out at $12.09 per acre (Pdg. 40).

This is considerably higher than any comparable sales dsta used in the Sac

and Fox evaluation. The records of private sagles c¢f small improved tracts
within the Cherokee lands for a ten year period after the 1893 Cherckee evalu-
ation date averaged out at a higher price per acre than the similar sales

data considered by the Commission in the Sac and Fox case (Fdg. 41). /Tne
findings of fact numbered in parenthesis are from Docket No. 173, The

Cherokee Nation v. United States, Ind. CL. Comm. 162./
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Commission were to indulge in equally facile comparisons between Indian
tracts in Oklahoma, it could have cited its evaluation decision in the
Kiowa case.*

In the Kiowa case additional compensation was sought for the 1900
cession to the United States of the 2 million plus acres of surplus land
on the Kiowa Comanche reservation in southwestern Oklahoma. The Kiowa
Comanche surplus lands along with the Wichita surplus lands comprised the
last area that would be opened up for white settlement in Oklahoma. So
great was the demand for these lands that it was thought wiser to dispose

of the available homesteads by a lottery instead of pursuing the usual

11

run".*% Over 164,000 persons registered for this lottery that would :

dispose of the 13,000 available homesteads in the Kiowa Comanche reser-
- vation and the adjoining smaller Wichita reservation. The Commission,
in determining the value of the Kiowa lands as of June 6, 1900, took

stock of all the usual newspaper and Chamber of Commerce descriptions

oo

* The United States v. The Kiowa, Comanche, and Apache Tribes
of Indians, 4 Ind. Cl. Comm. 95, 143 C. Cls. 535

** Even petitioners' expert witness, Dr. McReynolds, felt that the

public demsnd for surplus Indian reservation lands was at its greatest
at the time of the opening of the Kiowa-Comanche lamnds in 1901.

Tr., p. 79: Hearing of April 29, 1958:

“Q. Did the demand for land during these subsequent openings
continue as strong as it had been during the early 1890's?

A. I really think it was greatest in 1901 when the great
opening of the Caddo, Wichita, Kiowa, Comanche, Apache land was made.
There you had a lottery instead of a run, and perhaps there were
people who hesitated to run who didn't hesitate to draw lots; that 1is,
ladies, women who couldn't possibly make a run on horseback could
draw lots.

Q. How many people participated in that allotment?

’ A. One hundred seventy thousand for 13,000 claims, many of AN
" them well west in the arid or semiarid region." by ;
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and accounts of the ceded area,* the vigorous demand, the so-czlled

comparable sales of adjoining areas, the soil, weather, population

* Witness the rather effusive statement in 1900 of the Governor of

Oklahoma Territory describing the attributes of the Kiowa, Comanche, and

Apache reservation lands: (Commission's Finding 17, Docket No. 32 at
4 Ind. CL. Comm. 104)

For years the white people of the Southwest have looked
upon this beautiful and picturesque reservation with longing
eyes, and the zealous manner in which it has been guarded by
the Indian agents and the Indians has but served to increase

the desire to possess what appeared to many to be a veritable
land of milk and honey.

The rich bottom lands of the Washita Valley, producing
magnificent crops of wheat and corn, the fertile lands border-
ing many other streams, the beautiful undulating plains
stretching away to the Red River on the south and west, and
the magnificent mountain parks indeed offer an inviting field
for the agriculturist; but a thorough imspection of the entire
reservation shows much land that is gzione suitable for grazing,
and much more that is absolutely waste, while wany thcousand of
acres on the mountains will be absolutely valueless except for
such minerals as may be found there. A careful examiration of
the land over a large portion of the reservation convinces me
that about one-half of the land which will be left for settlers
will be desirable farming land, the rest being suited for
pasture and stock feed, with a2 considerzble area of wholly
waste lend. The land that is suited for farming, however, is
of the very best, and within a few years this reservaticn will
be as thickly populated and as prosperous as any other porticn
of the Territory, producing crops of the many precducts so
successfully grown throughout zil Oklzhoma.

While there are rich valleys and beautiful parks scattered
all over the reservation the largest bodies of uniform agri-
culturel land lie east of a line passing north and south at
the western limit cf the Fort Sill Military Ressrvation. The
northezetern quarter of the reservaticn contzins much good
land, but is somewhat broken by a chain of hills. The south-
eastern quarter is mostly undulating prairie, fertile and un-
broken. The southwest quarter of the reservation is mostly
high and rolling except in valleys of the Red River. Any of
the uplands will produce good crops cf wheat, but much of this
part is best adapted to pasture. In the northwest quarter is
some of the very finest land in the valleys of the streams and
in the parks of the Wichita Mountains, which occupy much of this
portion.

(Footnote con‘t on following page)
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figures, étc., and all the usual valuétion factors that appear in these
cases. We concluded that the Kiowa lands haa a 1900 fair markep value
of $2.00 per acre. On appeal, this Court affirmed the Commission's
findings of fact and its ultimate finding and conclusion on value as
being fully supported by substantial evidence on the record as a whole.
While references to the Kiowa case appreared in the record of the
instant case, no evidence was introduced by either party for the purpose
of draving value comparisons between the Kiowa and the Sac and Fox areas.

The same is substantially true with respect to any reference made to the

Cherockee 1lands.

* (continued from preceding page)

The reservation is the best watered in the Territory.
Large rivers bound it on three sides and hundreds of streams
cross it in every direction. *¥%¥* There are hundred of fine
springs, several being among the largest in the West, and
good water can be found anywhere at a depth of from 20 to
40 feet,

The rainfgll is abundant in all parts of the reservation,
the official record at Fort Sill showing an average fall of
30 inches for the past nine years. The climate is delightful
and invigorating.

Kk

The greater portion of the Indians upon this reservation
have built houses, made some few improvements, and, as they
will in the majority of cases select their allotments where

they have built, they will take up all of the Washita Valley

and wmany of the other choicest portions of the reservation
with the best water and timber.

While thousands of people are looking toward this reser-
vation and anxiously awaiting its opening, and I myself am
most desirous of seeing its early transformation from a great
cattle pasture into busy, progressive communities constituting
several counties of the Territory, *%%, A spring opening
after April 1 will leave the people to get through a yearsand
a half before they can have a crop to use or market, and in a
new and untried country this means wmuch hardship and suffering
to the settlers. '

SR,
'
i
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I am in accord with the conclusion of the majority of the Commission
that, once liability has been established upon e finding that the defendant

hed in fact paid zn vaccasciorsble conziderztion for the Sasc and Fox lands,

Wik

any further firding oun the matier ¢f duress would be superfluous."®
This Court found that the Szc and Fox Sribe ceded its Oklahoma reservaticn

tc the United States under dvress. What distwrbs me is the {actual

2

situation cited by the Court im reaching its determinaticn that,

". . . this sale was negotizted by Coveromant coercion and
compulsicn exerted upon appellants to sguck a degree as to
comstitute duressz.M #%

(s ]

‘or the wost part the facts cited by the Court in support cf its findin

of duress comprise metters thet are well estgblished in the over-zll pelicy.

of the United States which it has foll

g_u

cwed throughout the years in nego-

tiating for the purchase of Indizn tridbal lands
The Court's refurence to the fact that "In 1889 aznd 1890 there was

great political pressure on the Govermment to provide more land for

.

. ki . s . . <
White settlers" *7 is nothing more than a recitatiorn of z well known

historical fact, and such political pressure has been attendant to some
degree in every Indian land cessiom that has ever been accomplicshed. Yet
no court has said until in this instant cese that this fact gave rise to
actual duress. The record in the instant case shows clearly thet consisten
with the then preveiling Indian policy of the Ynited States to allot to

ty, the Sac and Fox chiieftalis were

fr . . ° . ° ° s .
¥ Commission’s Cpinicn accompanying Order Amerding Findings cf Fact

and for Entry of Fiaal Judgment, p. 3.

*% 340 F 24 368, 375

‘(/

#7% 340 F. 2d 368, 374
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well aware that eventually their tribes must sell their surplus reser-
vation land.®* That the majority of the Sac and Fox Indians were willing
to sell their lands is indisputable; only the question of the size of
the individual allotments and price to be paid for the surplus land
remained for negotiation.

The Court then cites the fact that the Indians ''were admonished that
they could sell only to the United States and only when the United States
was ready to buy"**o But again, this is simple recitation of basic and
controlling Indian law that has been defined, reiterated, and followed
by this Court and the Supreme Court in innumerable cases. (See Missouri,

Ransas, and Texas Railway Co. v. Roberts, 152 U.S. 114, 117 (1894)). Then

~

_with special emphasis this Court cites as a fact that "They were even ad-

rised by one of the Commissioners that 'we have offered you more lands and

made a better offer than the law provides for,''# %% lifting this quote

from the record of the proceedings of the Jerome Commission covering the
negotiations for the Sac and Fox land. I can only assume that the Court
laid special emphasis on this particular quotation because it found it to be
a deliberate, untrue statement, calculated to mislead or take unfair ad-
vantage of ;he Indians. My examination of the proceedings of the Jerome
Commission shows that this statement is basically a correct one, and not
intenced to deceive or mislead when read in its full context. Let's examine

in toto what Commissioner Wilsom said, and what he had reference to:

Pet. Ex. 38 ~ Proceedings of the Jerome Commission, May 31, 1890

¥ ibid, ’F‘\

*%% Supra, p. 375 : i
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(Wilson) Mr. Chairman and gentlemen of the Council. I don't
desire to talk to you but I want to add a few words. Vou

have been told by cne of my brother Commissioners that there

is a law by whizh the Government claims to have a right to allot
lands to the Indians, there is such a izw, We have offered you
mere lands and mzde you a better offer thsn the law precvides
for. There is one other thing that I want you to understand, we
don't come here to take any adventage of you, we come here to
give you all the government will allow us to give you, what ever
bargain we make with you if we make one at all the Government must
approve of it and we have offered you all that we think the
Government would approve of., The Govermment feels kindly to

you and this Commission is kindly dispecsed tco.”

Earlier, one of the Commissioners, in ettempting to answer a question
posed by Chief Keokuck, made the fecllowing statement:

(Jerome) Mr. President the law of Congress now authorizes us

to say to his people that we will hold the title so that it
cannot be gotten away from the Indians for 160 acres for

every head of a family, 80 acres for every person over 18 for
twenty five years: iIf different emounts were selected for these
homes, that would depend; if they require different amounts

from what the law provides for their homes then we will megotiate
with them about that hereafter.*™ '

The General Allotment Act of 1887, 24 Stat. 388, govermed the disposition
by allotment of surplus Indian reservation lands. Spacificaily excluded
under Section 8 of said Act were the Sac zmd Fox reservation lands as

-well as the reservation lands of the five civilized tribes and several

The 1887 Act provided maximum grants

y-J.
rt
0
5]

«
o

others in the Oklakoma Terr
to Indian allottees in the amount of 160 acres to each head of a family,
80 acres to each single person over eighteen years of age, and 40 acres

to each single person under eighteen years of age. The Sac and Fox

* Proceedings of the Jerome Commission, National Arcrlves Record
Group 27 letters received 4738/189%4, Encl. 2

** Supra

R

#**"'Sec, 8. That the provisions of this act shall not extend to the
territory occupied by the Cherokees, Crecks, Choctaws, Chickasaws,
Seminoles, and Osage, Miamies and Peoria and Sac and Foxes, in this
Indian Territory, ..."
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Indians were pressing for 200 acre: allotments for each man, woman, and
child. The Commission had offered 160 acres for each man, woman and
child, and this figure was finally accepted by the Indians. In absence
to any evidence to the contrary, Commissioner Wilson's apparent reference
to the General allotment Act was for comparison purposes only, indicative
of the fact that the 160 acre allotment offer for each man, woman, and
child was in fact greater than the preseﬁt allotment law allowed. There
is nothing to show that the Sac and Fox Indians were told that they could
not receive allotments of greater size than what was provided for in the
General Allotment Act, Thus I find no real justification for the Court
laying special emphasis upon the incomplete quote of Commissioner Wilson
_in the manner in which it did.

Finally, this Court caps its recital on the question of duress by
stating that,

A

*% the Indian Claims Commission found duress under almost

identical circumstances in the negotiations for the Govern-

ment's purchase from the Cherokee Nation of comparable lands

only fifteen miles away, and only eighteen months after the

Sac and Fox negotiations of lands.'”
I cannot agree that the negotiations surrounding the Cherokee and Sac and
Fox purchases were identical, or that the Commission ever found that they
were identical. A check of the record in both cases shows that it took
from July of 1889 until December of 1891, almost 2% years to negotiate for
the Cherokee lands, while it took only 12 days to conclude negotiations
for the Sac and Fox lands. Perhaps the most obvious difference between

the Cherokee and the Sac and Fox transactions was the simple fact that

“he Cherokees did not want to sell their lands and made no bones about it,
N

* 340 Fed 2d 368, 375
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while the Sac and Fox Indians, on the other hand, were willing to sell

oJa
their lands before the Jerome Commission ever operned the proceedings.
Furthermore, the Court seems to imply that any willingness on the

part of the Sac and Fox tribal representatives to dispose of their

573

reservation lands to the United States must be excused on the grounds that

they were "illiterate" and "unsophisticated,' and therefore mere pawns in

the hands of the shrewd government officials., The Court makes the
following categorical statement on this very point:
"As peinted cut in the able dissent by Commissioner Scott

from the cecisicn of the Commission herein, the Cherokee Indian

representatives were able, astute and literate men, whereas

the Sac and Fox Indian representatives were illiterate Indians

who required ianterpreters,”™™
The Court's far-reaching conclusion was drawn exclusively from a single
statement msde by Commissicner Scott im the next to last paragraph of
his dissent, to wit: "Chief Keokuk and the Sac and Fox were illiterate
Indizns who required interpreters while Chief Mayes, E. C. Boudinot and
the Chzrokee representstives were able, astute and literate mom,

Now did the Court irn so readily adopting without question the dissenting

view in this case, overlook some of the facts? In this iastance I think

Tlliteracy, of course, is synonomous with ignorance. It cannot be

equated with the fect that an individual is conversant only in his native

tongue, Hence, the fact that interpreters were used at proceedings,

~ Pet., Ex. 40, p. 2, letter of Jume 12, 1890, Commissioners David H.
Jerome, A, M. Wilson, Warren G. Sayre to the President. "The Sacs and

Foxes were prepared for our coming. They had been in legislative session
for some time and had generally determined to take allotments of land and

Lo sell to the United States the residue of their reservation."

*% 340 F 22, 368, 375
#*%% 11 Ind. Cl. Comm. 608, 640
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s,

before the Jerome Commission is no sign that these Sac and Fox Indian
representatives were ignorant, but simply that they were not conversant

in English. If this were not sd, then it would follow that the Government
officials were equaily illiterate since they were nonconversant in the
tongue of the Sac and Fox tribe.

In any event, the minutes of the Jerome Commission show that the
leading Sac and Fox spokesman was Chief Moses Keokuk, the worthy son of the
original Keokuk, the famous Sac ChiefFain who died in 1848. How is Moses
Keokuk rated in historical accounts as a man and leader? In Hodges'

celebrated Eandbook of American Indians there is found the following account

of Moses Keokuk:

"On his death in 1848, in Kansas, wither he had moved three
years before, the chieftainship, with its unsavory associations,
went to his son, Moses Keokuk (Wungisa, "he leaps up quickly
from his lair'), who displayed many of the mental characteristics
of the father, Those who knew both maintain that the son was
even superior intellectually, and of higher ethics. He was fond
of debate, being always cool, deliberate, and clear headed. 1In
argument he was more than a match for any Government officer with
whom he ever came in contact at the agency. . . Moses Keokuk was
acknowledged the purest speaker of the Sauk dialect. The Sauk
were never tired of his eloquence; it was always simple, clear,
and pl:asing. Late in life he embraced Christianity and was
baptized a Baptist; but he never ceased to cherish a sincere
regard for the old time life and its fond associations. He
succeaded in turning aside much of the odium that had earlier
surrounded his office, and though he met with more political
opposition during his whole life, yet when he died, at Sauk and
Fox agency, Oklahoma, in August 1903, his death was regarded by the
Sauk as a tribal celamity." (p. 674)

The members of the Jerome Commission evaluszted Keokuk attributes in

the following weay:

". . . Upon our arrival at the agency, we were met by Indian Agent
Patrick who entertained us at dinner and later introduced us to

Chief Reokuk.

T o
g 1

"He is now president of the National Council, and although
unable to speak the English language, is a man cof the tastes
and hatits of the white man, has good business qualities, keeps
a hotel, store, and has a cattle ranch.



17 Ind, Cl. Comm. 544 575

"He is in fact a progressive Indian. He agreed to assemble
the Nation Council on Saturday afternoon, May 21, and did so ...""

Near the end of his life Keokuk was still a wan of stature in the
Indian communities, In 1903 the Indian agent at the Sac and Fox Agency
rendered the following account of Chief Keokuk after dealing with the old
Indian relative to the disposal of Sac and Fox Indian allotments:

Anticipatory of the approval of these deeds and the dis-
tribution of the money among the Indians, and with a view of
having the best possible use made of the proceeds arising from
the sale of these lands, I had conferred with Chief Keokuk,

a very remarkable Indian, 84 years old, intelligent, pro-
gressive, and of the very highest character. He and his father,
the elder Keokuk, who gave name to the city of Keckuk, Iowa,

have been the chief counsellors of the Sauk and Fox. (of the
Mississippi) tribe of Indians for the past seventy-five years.
Keokuk has, 2s he deserves, the unlimited confidence of his
people, and has great influence with them. He is a fluent s
talker; indeed, a natural orator in his own language; he does

not speak ours. He entered heartxly into the effort to induce

his people to use the money arising from the sale of their

lands to a good purpose, and not to squander and waste it, as

so many . Indianrs have done in the past. To this end, commenc-

ing soon after the promulgation of amended rules, he has spoken

to his people at every council meeting, once every two weeks,

and urged them to invest their money, thus about to be received,
for their own betterment--to improve their farms and houses, to
provide themselves with stock, to supply themselves with farm
implements and machinery, and to mske their homes comfortable

and attactive., Thus every council meeting was made, as it
were, a school of instruction. I think these talks, or lectures,
of Keokuk have had and will have wide and beneficial influence.

Of course, there are some members of the tribe who will pay little
heed to what Keockuk or anyone else may say. They are simply vaga-
bonds and will live and die vagabonds.

Thus we find that Moses Keokuk wzs far from the ignorant, blanket
Indian this Court has been led to believe. Apart from the exploits of
this particular Sac chieftain, the Sac and Fox tribes for many years had

an organized governing body known as the Natiomal Council, and this tribe

Pet. Ex. 40 ﬁl

Annuzl Reports of the Department of the Interior (1903) Indlan Affairs,
Part I, p. 278.
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was no novice to the entreaties of the United States govermment officials
for the purchase of their lands. The Oklzhoma cession was the last of
many land cessions made by the Sac and Fox Indians. During the previous
one hundred years this tribe, and its constituznt membership had entered
into some 18 treaties with the United States govermment, most of which
involved a cession of their tribal interests to the United States.*

While I disagree with the Court's conclusion that the facts in this
case warrant a finding of duress, coercion, and unfair dealings on the
part. .of the government officials in negotiating for the purchase of the
Sac and Fox reservation lands, I have serious doubts whether any course
of action for duress lies in this case under the Indian Claims Commission

Act. My doubts are occasioned by this Court's unanimous decision in the

case of the Sioux Tribe of Indians, et al., v. The United States (1956),

146 Fed. Supp. 229, wherein the Court although finding duress on the part
. of the government officials in attempting to negotiate for the purchase of
the Sioux reservation lands, nevertheless denied reccvery to the Sioux
Tribe on the grounds that such duress was not actionable.
In my judgment theﬁholding in the Sioux case is incompatible with
findings and conclusions of this Court in the instant case cn the question
of duresé. If the Court has overruled the Sioux case it has kept it a secret.
In the Sioux case, as in the instant case, a suit was brought by the
Sioux Indians asking for additiomal compensation for reservation lands

ceded to the United States by the Act of February 28, 1877. The Sioux

* See Kappler - Laws and Treaties - Vol. 2, Index, pp. 1091-1092.
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Treaty of April 29, 1868, 15 Stat. 635, which had established the
reservation lands subsequently taken under the aforesaid Act of Congress,
contained & provision wherein the United States soiemnly agreed that no
treaty of cession for any part of the Sioux reservation held by the Sioux
tribe shall be of any validity or force against these Indians "unless
executed and signed by at least three-fourths of all the adult male Indians,
occupied or interested in the same.”* Under the Appropriation Act of
March 3, 1871, 16 Stat. 544, 566, Congress determined that, from henceforth,
further deslings with the Indian tribes by treaty would be discontinued in
favor of direct legislative action. Although Congress would continue to
obtain agreements with Indian tribes relative to the disposition of their-
tribal interests, such agreements to be binding would have to be ratified
by both houses of Congress. As a result, Congress was now free to legis-
late with respect to Indian tribal matters without any such prior agreement
or without any binding effort to obtain one. In the Sioux case the Sioux
tribe alleged among other things that the United States was guilty of duress
in ultimately obtazining the required Indian signatures to the agreement that
was ratified by the Act of 1877 ceding these reservation lands. As stated
by the Court in the Sioux case:
""As examples of the alleged duress, appellant points

(1) to the Appropriation Act of August 15, 1876, supra,

cutting off all future subsistence payments until the terms

of that Act were met, and (2) to other evidence in the record

tending to show reprehensible methods used by the treaty Com-

missioners to get the Indians to sign, such as, getting them

drunk and then presenting the documents to them for signature.

It argues also that such actions on the part of the United
States constitutes unfair and dishonorable dealings." "

Treaty of April 29, 1868, 15 Stat. 635
i 146 Fed. Supp. 229, 233
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Should not the Sioux petitioners have recovered under the Indian
Claims Commission Act on the grounds of duress, coercion and unfair
dealings if they have proved the above allegations? No, says the
Court and for the following reasons:

"The appellant's allegation of duress is of no avail
under the circumstances of this case because regardless of the
reprehensible methods that may have been used by the Com-
missioner in getting signatures on the 1877 agreement, it was
not the agreement that caused the cession of land, but the
subsequent act of Congress.* The agreement as submitted by the
Treaty Commissioners was ineffectual since it did not meet the
requirements of the 1868 treaty for the cession of land. The
fact that reprehensible methods were used to get signatures
on a document that was binding on no one does not constitute
duress. The Treaty Commissioners' mission was a complete
failure. Since their actions did not result in the cession
of the land, they cannot be the basis for an allegation.'®¥

And commenting even further on this point the Court went on to say:

"The state of the law being thus, the fact that the
defendant did not secure the required 75 percent of the male
adult signatures on the 1876 agreement with the Indians is
immaterial. The Government was free to legislate in spite of
this and, in fact, could have legislated without even attempting
to negotiate an agreement. The only standard the Government had
to observe was that it be in the best interests of the country

to enact such contrary legislation, and that the Indians be

treated fairly by it in view of the fact that they had been made
certain guarantees by the treaty that was about to be abrogated.

Fair treatment would include payment by the United States of

just compensation for the lands taken. This, of course, would

be necessary whether the suit involved Indians or other citizens.''®¥%#*

ot
£33

3 Prior to 1871, the United States dealt with the Indian tribes

by treaty. The President had the authority to negotiate with them and

make agreements which, if ratified by the Senate, were binding. After

that date, pursuant to the Appropriation Act of March 3, 1871, 16 Stat.

544, 566, 25 U.S.C. 71, further dealings with them by treaty were forbidden.
Agreements continued to be made but they had to be ratified by both houses
of Congress and are, therefore, acts of Congress. Congress, nevertheless,
could legislate without a previous agreement or without even attempting

to secure one."

**  Supra, p. 235
#*% Supra, p. 236

N
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Of worthwhile note in the Court's opinion in the Sioux case is the
clear declaraticn of the standard that the United States must follow in
carrying cut the regulatory pelicy relative to the ceding of Indian

tribal lands:

"... The primary consideration must be the good of the country
end the duty the Government owes to all its citizens, not only
the obligations that arose as the result of a previous treaty
with the Indians or the duty that was created in the United
States by virtue of its superior bargaining position in rela-
tion to a weak and defenseless people.”"¥

Certainly if we compare the Sioux case and the Sac and Fox case, we

ought to find similarities in the negotiations for the respective cessions
that would warrant a single rule of law covering questions of duress. As in
the Sioux case, negotiations for the Sac and Fox lands were carried.in th;
post treaty era, and Commicssioners were sent among the Indians to seek an
amiable agreement, even though such formalities were immaterial in carrying
out the policy of the Government of opening up surplus tribal lands for
white settlers. Since the Court has found in the instant case that the

Sac and Fox agreed to sell their lands to the United States under con-
ditions amcunting to duress and coercicn, then such agreement teo sell was

a nullity and binding on neither party. Consequently, it was the unilateral
action of Congress in enacting the legislation of February 13, 1891 (26 Stat.
749) ratifying the 1890 agreement, and not the agreement itself, that

caused the Sac zrnd Fox suprlue reservation lands to be ceded to the

United States.

* Supra, p. 235
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Earlier in its opinion the Court remarked that this Commission
“stated no formula rationale or evidentiary basis" in fixing the fair
market value of the Sac and Fox tract at $1.75 per acre, "... other
than the general statement of factors it considered and hereinabove
quoted."* Now I might ask, just what "formula rationale or evidentiary
basis' did the Court utilize in arriving at its conclusion that, as of
1891, the Sac and Fox surplus lands as a whole were worth at least $3.00
per acre or even more? Apart from substituting its judgment with respect
to the weight to be given the evidence sustaining certain of the evalua-
tion factors, which factors the Commission also considered, the Court
never suggested that there were any other evaluation factors that might &
have exercised a strong influence on the 1891 fair market value.

Because there had been no mention of them in its opinion the
Court apparently ignored certain other:factors that this Commission
considered as having played an important role determining of the
1891 fair market value of the Sac and Fox lands. Two that come imme-
diately to mind are: (1) the ability of the prospective purchaser
to buy the lands, and, (23 #he over-abundance of available cheap
public land near to or adjoining the area to be valued. In the past
the Court has considered both of these items as proper elements to

be considered in fair market value determinations. The evidence of

* In its opinion the Court bore down on only two principal evaluation

factors (1) the consideration of comparable private land sales in and
near the subject tract both contemporaneous with and subsequent to the

1891 evaluation date, and (2) the proper discount to be given for "im-
provements." R
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record in the instant docket dealing with these particular items was
more than abundant to support the Comwmission's particular findings of
fact covering both of them.

With respect to the financial &bility of a prospective purchaser
to acquire his lands at a competitive price in a private sale, the Com-
mission found that the majority of settlers in Oklahoma actually could
not meet the prevailing government purchase price of $1.25 per acre under
the most liberal financing arrangements imaginable. So liberal in fact
was the govermment financing with respect to these particular lands,
that a prospective purchaser, after paying the nominal filing fees and
after taking actual possession of his land, now held the same under what ,
amounted to a five year option to pay for them. Yet within a few yéars
after these first settlers took possession of their selections, Congress
began enacting a series of relief acts that had for their sole purpose
the postponement of the final days of payment on these government land
purchases. The only genuine reason for enacting such legislation was the
financial inability of the Oklahoma homesteaders to meet their obligations.
The culwmination of all these relief acts was the passage of the 1900 Free
Homestead Act (31 Stat. 179). This particular legislation forgave all
existing indebtedness due the government on these purchases, and permitted
the issuances of patents to those homesteaders who had completed their
residency requirements. The Commission, of course, covered this entire

matter in great detail but the Court gave it no wention in its opinion.¥

ale

= Commission's Finding of Fact 37 - 11 Ind. Cl. Comm. 578, 600

AS
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In the case of Miemi Tribe of Oklahoma v. United States, (1959) this

Court, in discussing the several elements to be considered in an evaluation

case, included the following:

1"

... consideration should be given to ... the type of
settlers who purchased the land and the ability to pay
for it; ..."*

In addition to the above, the Commission found that, beginning as
of the 1891 evaluation date, and continuing for at least ten years
thereafter, there was available on the public land market a superabundance
of land at a very cheap price. This surfeit of public land either ad-
joined or was in close proximity to the Sgc and Fox tract. Such a
superabundance of available cheap public land would have no other effect
than to depress the market for the private sale of nearby undeveloped .
land of similar comparability. As this Court said in part in the case of

the Miami Tribe of Oklzhoma, et al., v. United States (1960), where a

somewhat similar situation prevailed:

"... It is true that the amount of land available throughout

the United States is irrelevant, but in this case we are con-
cerned with evidence of the availability of large quantities

of very similar land immediately adjoining the tract in
question.''®%

Having said more than I ever intended in making my point, I shall
close by stating that I am somewhat in sympathy with the action taken by

the Court in reversing the Commission in this case. I have found no
particular justice to the Indians in denying a tribal claim under the

law of "unconscionable consideration," for I have often asked myself

why should not tribal claimants recover the difference, if any, between

* 146 C. Cls. 421, 451
** 150 C. Cls. 730, 733
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the congsideration paid by the Uniéed States fer their lands and the

then fair wmarket value, regardless of whether such difference shocks
anyone's conscience. Certainly the owner of condemmed property ought

to realize the fair market value of his land regardless of the con-
sideration the condemner wishes to pay. The Indian Claims Commission
Act, however, mskes the difference between the consideration paid and
the then actual value of tribal laznds a matter of conscience, and not a
simple exercise in msthematics. In light of this, coupled with the fact
that the sum total of cur experience to date in denying unconsciomable

claim

7]

has resulted in nothing more then an exercise in futility, the
Commission feels that perhaps a change in the present law is desirzble.
Therefore, if requested by Congress, this Commission, in its uniqué
position as an arm of the Congress, will suggest to that body that
serious consideration be given to msking such a change.

With that I respectfully dissent from the Commission's order this

day entered amending the findings of fact and for entry of final judgment.

(Signed) Arthur V. Watkins
Arthur V. Watkins
Chief Commissioner






