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Royal D. Marks, w i th  whom were 
the  law f i rm  of S t r a s s e r ,  Sp iege lbe rg ,  
F r i ed ,  Frank & Kampelman; Ar thur  
Lazarus,  Jr.; and David E .  Birenbaum, 
Attorneys f o r  P e t i t i o n e r  

Howard G.  Campbell, w i t h  whom was 
M r .  Ass i s t an t  Attorney Genera l  
Edwin L. Weisl ,  Jr . , Attorney-s f o r  
Defendant 

OPINION OF THE COMMISSION 

H o l t ,  Assoc ia t e  Commissioner, de l ive red  t h e  op in ion  of  t he  Commission. 

T h i s  m a t t e r  i s  now before t h e  Commission f o r  de t e rmina t ion  of  t h e  

f a i r  market  v a l u e  of lands which were taken by defendant  from the  

p e t i t i o n i n g  Kualapai  t r i b e .  The d a t e  of such t a k i n g  has  been determined 

t o  have been  January 4 ,  1883. 

The a r e a  t o  be valued a s  of t h a t  d a t e  c o n s i s t s  of  4,459,500 a c r e s ,  

and i t  i s  l o c a t e d  i n  northwestern Arizona. I n  1883 t h e  Hualapai  t r a c t  

was l o c a t e d  w i t h i n  Mohave and Yavapai Counties  of t h e  Arizona T e r r i t o r y .  
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By 1883 t h e r e  were more than 6 0  sma l l ,  white  s e t t l e m e n t s  w i t h i n  

the  t r a c t .  The A t l 2 n t i c  and P a c i f i c  Ra i l road  Company was c o n s t r u c t i n g  

i t s  l i n e  through the  t r a c t .  The l i n e  reached Kingman, Arizona,  i n  t h e  

west c e n t r a l  p a r t  of t he  t r a c t  on March 13 ,  1883, about two months a f t e r  

t h e  v a l u a t i o n  da t e .  The Southern P a c i f i c  Rai l road  had t r a v e r s e d  Ar izona ,  

s o u t h  of t h e  Kualapai t r a c t ,  some t h r e e  y e a r s  p r i o r  t o  t h e  v a l u a t i o n  

d a t e .  The t r a c t  was favorably loca t ed  w i t h  r e spec t  t o  a v a i l a b l e  r a i l  

t r a n s p o r t a t i o n .  P r i o r  t o  the  coming of t h e  r a i l r o a d s ,  va r ious  t o l l  roads ,  

ove r l and  f r e i g h t ,  s t a g e ,  and mai l  l i n e s  had e x i s t e d  t o  c o n t r i b u t e  t o  t h e  

economic development of t he  a rea .  Contemporaneous w i t h  t h e  c o n s t r u c t i o n  

of t h e  A t l a n t i c  and P a c i f i c  Rai l road ,  t h e  Western Union Telegraph  

t Company b u i l t  a  t e l eg raph  l i n e  through t h e  Hualapai t r a c t .  

-- 
The topography of the  a r e a  was c h a r a c t e r i z e d  by rugged, broken 

mountain ranges  sepa ra t ing  long, l e v e l  v a l l e y s .  The t r a c t  g e n e r a l l y  had 

poor  s o i l  and much of the  a r ea  was covered w i t h  d e s e r t  growth and th5n  

growth of s h o r t - l i v e d  annual herbs and g r a s s e s .  The annual r a i n f a l l  

v a r i e d  from a  low of se.ven inches t o  a  h i g h  of 22 inches  i n  t h e  a r e a  

around t h e  Santa-Maria Mountains. Since water  was no t  p l e n t i f u l  i n  t h e  

a r e a ,  a l l  a v a i l a b l e  water sources were of p a r t i c u l a r  importance. The 

w i n t e r s  were mild and the  summers were warm. 

A s  of  January 4 ,  1883, t he  su r f ace  of t h e  s u b j e c t  a r e a  had an  o v e r a l l  

h i g h e s t  and b e s t  use a s  grazing land. While t he re  was some s c a t t e r e d  

fa rming  i n  t h e  a r ea  i n  1883 i t  was no t  s i g n i f i c a n t  t o  our  v a l u a t i o n .  

Likewise  t h e  timbered areas  wi th in  the  Hualapai t r a c t  d id  n o t  c o n t r i b u t e  
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any s i g n i f i c a n t  va lue  t o  t h e  a r e a .  We a g r e e . w i t h  p e t i t i o n e r ' s  e x p e r t  

a p p r a i s e r  t h a t  the  a g r i c u l t u r a l  .and t imber  a s s e t s  should be merely 

cons idered  a s  "p lus  f ac to r s . "  

Perhaps the  most d i f f i c u l t  f a c e t  of t h i s  c a s e  i s  p re sen ted  i n  

e v a l u a t i n g  the  mineral  enhancement t o  t h e  Hualapai  t r a c t .  O f  course  t h e  

p r i n c i p a l  evidence of va lue  i n  t h i s  r ega rd  i s  t h e  opin ion  ev idence  o f  

two recognized minera l  e x p e r t s ,  M r .  Roy P.  F u l l  f o r  t he  p e t i t i o n e r  and 

D r .  Ar thur  R. S t i l l  f o r  t he  defendant .  But t h e s e  two e x p e r t s  have 

viewed t h i s  a spec t  of t he  case  q u i t e  d i f f e r e n t l y .  M r .  F u l l  va lued  t h e  

mine ra l  l ands  a t  $1,750,000.00 wh i l e  D r .  S t i l l  valued them a t  $654,974.00. 

A s  w e  have s e t  f o r t h  i n  ou r  f i n d i n g s  of f a c t ,  M r .  F u l l  u t i l i z e d  

two a p p r a i s a l  methods i n  reaching h i s  u l t i m a t e  conclusion.  By h i s  mine 

-. 

-- P by mine a p p r a i s a l  M r .  F u l l  reached a f i g u r e  of  $1,920,500.00 w h i l e  h i s  

annual  product ion  and income approach r e s u l t e d  i n  a  v a l u a t i o n  of  

$1,670,000.00. 

The mine by mine a p p r a i s a l  involved over  100 mines and known 

m i n e r a l  a r e a s .  W e  have s e t  f o r t h  i n  ou r  f i n d i n g  of f a c t  number 53 a  

summary o f  M r .  F u l l ' s  mine by mine a p p r a i s a l .  It would n o t  b e  p r a c t i c a b l e  

o r ,  i n  o u r  op in ion ,  necessary t o  s e t  f o r t h  a  d e t a i l e d  r e c i t a t i o n  of t h e  

v a r i o u s  f a c t o r s  and conclusions f o r  each  of over  100 s e p a r a t e  m i n e r a l  

p r o p e r t i e s .  -The va r ious  f a c t o r s  cons idered  by . M r .  F u l l  and c a r e f u l l y  

reviewed by u s  a r e  included i n  Volume I of  h i s  r e p o r t  from pages 59 

th rough  329. 

A g r e a t  percentage of t he  t o t a l  v a l u a t i o n  f i g u r e  i s  de r ived  from p 
t h e  v a l u e s  ass igned  the  mines w i t h i n  t h e  Wallapai  D i s t r i c t .  Tha t  d i s t r i c t  : 2 
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comprises  four  a r e a s  which toge the r  r ep re sen t  $1,237,500.00 of P ' l r .  F u l l ' s  

t o t a l  v a l u a t i o n  of $1,920,500.00. 

I n  h i s  mine by mine a p p r a i s a l  M r .  F u l l  has  s t a t e d  t h a t ,  i n  g e n e r a l ,  

he cons idered:  

a .  Date of l o c a t i o n  of t h e  i n d i v i d u a l  c laim; 

b .  S i z e  of t h e  c lz im o r  e x t e n t  of known m i n e r a l i z a t i o n ;  

c .  I n t e r e s t  i n  t h e  proper ty  a s  expressed by s a l e s  o r  o t h e r  r e p o r t s ;  

d.  Extent  of  development of t h e  mine by 1883; 

e .  Amount and grade of product ion  by 1883; 

f .  Mineral  composition and i t s  e f f e c t  on recovery and marke t ing;  

g .  Future  p o t e n t i a l  of the  d e p o s i t ,  based on f e a t u r e s  known o r  

recognized by 1883. 

W e  ag ree  t h a t  t hese  f a c t o r s  would have been cons idered  by a  pro- 

s p e c t i v e  buyer and s e l l e r  of t h e  s u b j e c t  a r e a  i n  1883. We have examined 

t h e  voluminous d a t a  assembled by M r .  F u l l  and upon which he has r e l i e d  

i n  r each ing  h i s  conclus ions  r e l a t i n g  t o  t he  f a c t o r s  which he has  o u t l i n e d .  

Most o f  t h e  m a t e r i a l  assembled by M r .  F u l l  i s  i n  t h e  form of newspaper 

a r t i c l e s .  A l l  of Volume I1 of h i s  r e p o r t  (Pe t .  Ex. F-1) c o n s i s t s  of 

a e ~ ~ e r p t ~ .  from the  Arizona Miner, The Mohave County Miner,  and t h e  - A l t a  

Arizona.  And a  p o r t i o n  of Volume 111 l ikewise  is  devoted t o  misce l laneous  

newspaper exce rp t s .  There i s  a l s o  a  c o l l e c t i o n  of h i s t o r i c a l  w r i t i n g s ,  

t e c h n i c a l  j o u r n a l s ,  Government and S t a t e  p u b l i c a t i o n s  which were pub l i shed  

many y e a r s  a f t e r  our  1883 va lua t ion  d a t e  and which a r e  i n  most i n s t a n c e s  

of l i t t l e  e v i d e n t i a r y  va lue  i n  cons ider ing  t h e  knowledge which would 

have been poesessed by the  1883 hypo the t i ca l  buyer and s e l l e r  of t h e  

Hua lapa i  t r a c t .  
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I n  h i s  mine by mine a p p r a i s a l  M r .  F u l l  cons idered  impor tan t  f a c t o r s  

t o  be  t h e  e x t e n t  of t he  o r e  body, i t s  grade and composi t ion,  and t h e  

product ion r ea l i zed  from the mine. But he recognized the  d i f f i c u l t i e s  

i n  o b t a i n i n g  r e l i a b l e  e s t ima te s  on the  v a r i o u s  mines from the  con- 

temporaneous m a t e r i a l  which he assembled. I n  d i s c u s s i n g  t h e  Wal lapa i  

D i s t r i c t  Fir. F u l l  wrote  i n  h i s  r epo r t :  

Product ion e s t ima te s  f ~ r  t h e  Wallapai  D i s t r i c t  show a  wide 
range  of va lues ,  and the  i a c k  of completeness of most of  t h e  
compi la t ions  prec ludes  the  acceptance of any one s e t  of d a t a .  
T h i s  i s  p a r t i c u l a r l y  t r u e  f o r  the  pe r iod  p r i o r  t o  1904, 
du r ing  which time no organized a t tempt  was made t o  p rope r ly  
r eco rd  o r  c r e d i t  mine product ion.  

Schrader ,  who was i n  t h e  a r e a  from October 1906 t o  
February 1907, was confronted w i t h  t h e  l ack  of r e l i a b l e  

i d a t a  on product ion  s t a t i s t i c s  f o r  many of  t h e  p r o p e r t i e s .  
Even though he discussed over  seventy p r o p e r t i e s  i n  d e t a i l ,  
he  was ind isposed  t o  make a  numerical e s t i m a t e  of p roduc t ion  
f o r  more than  t h i r t y  of t he  mines. (Pe t .  Ex. F-1, Vol.  I ,  
pp. 333, 338) 

. . 

. I n  h i s  a p p r a i s a l  M r .  F u l l  has given p r a c t i c a l l y ' n o  c o n s i d e r a t i o n  

t o  t h e  many recorded  s a l e s  involv ing  t h e  mines which he has  e v a l u a t e d .  

I n  f a c t  M r .  F u l l  has  t e s t i f i e d  t h a t  he used t h e  s a l e s  d a t a  only  t o  

de te rmine  t h e  e x t e n t  of a c t i v i t y .  A s  he t e s t i f i e d  

We have n o t  used contemporary s a l e s  because we a r e  a t t empt ing  
t o  e s t z b l i s h  f a i r  market value.  W e  do n o t  f e e l  t h a t  a  s a l e  
of a  f r a c t i o n a l ' i n t e r e s t  o r  even an e n t i r e  i n t e r e s t  i n  many 
c a s e s  t o  uniformed buyers r e p r e s e n t s  f a i r  market v a l u e ,  
p a r t i c u l a r l y  when we a r e  dea l ing  w i t h  a l a r g e  t r a c t .  

W e  do n o t  f e e l  t h a t  these  small  s a l e s  a r e  r e p r e s e n t a t i v e  
of  f a i r  market va lue .  Most of t h e  t r a n s a c t i o n s ,  I t h i n k ,  
d u r i n g  t h e s e  e a r l y  per iods ,  you can  cons ide r  were n o t  by 
well- informed people,  one of rhe bases  f o r  e s t a b l i s h i n g  
f a i r  market  value.  They were by i n d i v i d u a l s  who might 
have been o p t i m i s t i c ,  w i l l i n g  t o  s p e c u l a t e ,  bu t  they were 
n o t  well-informed. 
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I contend t h a t  t r a n s a c t i o n s  i n  minera l  p r o p e r t i e s  r e a l l y  
i s  no va lue  -- o r  no evidence of va lue  of f a i r  market v a l u e ,  
and not  by any measure an i n d i c a t i o n  of the  p o t e n t i a l  o f  
the  proper ty .  (Tr .  418, 419) 

We do no t  agree  t h a t  t he  recorded s a l e s  a r e  v a l u e l e s s  a s  an i n d i -  

c a t i o n  of market v a l u e .  C e r t a i n l y  evidence of contemporaneous s a l e s  

of t h e  proper ty  involved i n  t h i s  c a s e  a r e  r e l e v a n t ,  and we have cons idered  

t h e  s a l e s  d a t a  i n  reaching  our  conclus ion  of t he  f a i n  market v a l u e  of  t h e  

Hualapai  t r a c t .  

M r .  F u l l  t e s t i f i e d  t h a t  t h e  s a l e  of a  f r a c t i o n a l  o r  even an  e n t i r e  

i n t e r e s t  i n  a  s i n g l e  mine would n o t  be an i n d i c a t i o n  of t h e  f a i r  market 

v a h e  of a l a r g e  minera l  a r e a .  But M r .  F u l l  himself has  va lued  t h e  l a r g e  

mine ra l  a r e a  by t o t a l i n g  h i s  e s t ima ted  va lue  of each of t h e  s i n g l e  mines.  

We b e l i e v e  t h e  s a l e s  p r i c e  of an i n d i v i d u a l  mine i s  an impor tan t  f a c t o r  

i n  cons ide r ing  t h e  f a i r  market va lue  of t h a t  p a r t i c u l a r  mine. 

For example M r .  F u l l  has  va lued  t h e  New London mine i n  t h e  Ce rba t  

a r e a  o f  t h e  Wallapai  D i s t r i c t ,  a t  $35,000.00. On pages 264 through 268 

of h i s  a p p r a i s a l  r e p o r t  he has s e t  f o r t h  t he  m a t e r i a l  cons ide red  by him 

i n  r each ing  t h i s  conclus ion .  The recorded s a l e s  f o r  t h e  New.London 

Mine were a s  follows: 
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Date Fee t  P r i c e  P r i c e / f o o t  

Even a t  t h e  h ighes t  p r i c e  paid f o r  an i n t e r e s t  i n  the  New London mine, 

t h e  t o t a l  i nd ica t ed  va lue  f o r  t he  e n t i r e  1500 f e e t  would only  have been 

The evidence c i t e d  by M r .  F u l l  t o  support  h i s  $35,000.00 f i g u r e  i s  

a s  fol lows:  

1. Weekly Arizona Miner, Dec. 12,  1873 

2. Weekly Arizona Miner, Feb. 18, 1876 

3. A l t a  Arizona, Dec. 31, 1881 

4.  A l t a  Arizona, Jan. 27, 1883 

5. Mohave County Miner, May 6 ,  1883 

6 .  Mohave Comity Miner, June 3 ,  1883 

7. Mohave County Miner, J u l y  22, 1883 

8. Mohave County Miner, J u l y  27, 1884 

9.  D i r e c t o r  of t he  Mint Report,  1884 

10. U. S .  Geological  Survey, B u l l e t i n  397, F. C .  Sch rade r ,  1909 

11. Geologica l  Survey B u l l e t i n  978-E, McClelland G .  Dings, 1951 

1/ Both o f  t h e s e  s a l e s  were of t he  L i l l y  of t h e  Valley which was ano the r  - 
name used f o r  the New London claim. 
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The f i r s t  e i g h t  r e f e rences  a r e  t o  newspaper a r t i c l e s .  The a r t i c l e s  

gene ra l ly  repor ted  the  o re  t o  be of va lue  f o r  i t s  l ead  c o n t e n t ,  w i t h  

some s i l v e r .  I n  1876 i t  was repor ted  t o  average $45.00 p e r  t o n ;  i n  1881 

i t  was valued a t  $50.00 per  t on ;  and i n  1883 i t  was r e p o r t e d  t h a t  two 

samples assayed $55.00 and $68.00; and another  r e p o r t  i n  1883 s t a t e d  

t h e  New London mine could f u r n i s h  $40.00 t o  $60.00 p e r  t o n  o r e  i n  un- 

l i m i t e d  q u a n t i t i e s .  

The a r t i c l e s  p r i o r  t o  t he  va lua t ion  d a t e  r e p o r t e d  t h e  main s h a f t  

extending t o  over  100 f e e t  i n  1876, a l though another  a r t i c l e  i n  December, 

1881, s t a t e d  t h e  deepes t  s h a r t  was 95 f e e t  and t h e  p roduc t ion  was e s t i -  

mated a t  $9,000.00. 

The a r t i c l e  publ ished i n  the Al t a  Arizona on January  2 7 ,  1883, on ly  

about  t h r e e  weeks a f t e r  t h e  va lua t ion  d a t e  i n  q u e s t i o n ,  r e p o r t e d  t h e  main 

s h a f t  t o  be 90 f e e t  deep. 

The evidence c i t e d  by Mr. F u l l  i n  suppor t  of h i s  $35,000.00 v a l u a t i o n  

c o n s i s t s  a lmost  e n t i r e l y  of newspaper a r t i c l e s .  He does c i t e ,  i n  a d d i t i o n ,  

t h e  D i r e c t o r  of  t he  Mint Report f o r  1884; t h e  Schrader  r e p o r t  o f  1909; 

and Dings r e p o r t  of 1951 i n  U. S. Geologica l  Survey b u l l e t i o n s .  However, 

t h e s e  t h r e e  r e p o r t s  con ta in  l i t t l e  d a t a  t o  suppor t  a  v a l u a t i o n  a s  o f  

1883. Schrader  repor ted  t h a t  the  mine "was worked dur ing  t h e  middle 

e i g h t i e s ,  a t  which period i t  produced much good o r e .  It  was c l o s e d  

about  1893 . . ." (Pe t .  Ex. F-7, p. 105) Schrader  d i d  n o t  g i v e  any 

product ion  f i g u r e s  f o r  t h i s  mine. The newspapers a r t i c l e s  r e p o r t e d  on 

t h e  mine i n  r a t h e r  t y p i c a l l y  o p t i m i s t i c  terms. The two a r t i c l e s  quoted  

a t  l e n g t h  by M r .  F u l l  ended a s  follows: 
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"There i s  l i t t l e  doubt t h a t  t h i s  c la im w i l l  e r e  long be 
one of the  l a r g e s t  b u l l i o n  producing mines i n  Arizona" 
( A l t a  Arizona, Dec. 31, 1881).  

1 I The e n e r g e t i c  owners of t h i s  f i n e  proper ty  a r e  i n  a  f a i r  
way t o  make fo r tunes  and t h a t  they deserve  i t  r i c h l y  no one 
w i l l  gainsay" (Mohave County Miner,  J u l y  27, 1884) . 
While we do be l i eve  t h a t  t he  informat ion  contained i n  contemporary 

newspaper a r t i c l e s  may be considered i n  e v a l u a t i n g  the  minera l  p r o p e r t i e s  

i n  t h i s  c a s e ,  we a l s o  be l i eve  t h a t  i t  should be recognized t h a t  many o f  . . 

them were w r i t t e n  t o  he lp  promote t h e  a r e a  and the  l o c a l  mine ra l  p r o p e r t i e s .  

It i s  p o s s i b l e  t o  f i n d  a r t i c l e s  w r i t t e n  i n  t h e  most glowing terms con- 

ce rn ing  v i r t u a l l y  every mine i n  t h e  a r ea .  Very seldom i s  t h e r e  any un- 

f a v o r a b l e  comment on a  l o c a l  minera l  p rope r ty .  The a r t i c l e s  a r e  g e n e r a l l y  

n o t  w r i t t e n  i n  an a n a l y t i c a l  manner b u t  i nc lude  every rumor and hea r say  

comment concerning t h e  mines. It i s  impossible  t o  know j u s t  where t h e  

in fo rma t ion  being r epor t ed  has been obta ined ,  b u t  o f t e n  i t  preceded by 

such  p h r a s e s  a s  "it i s  repor ted  t h a t , "  "we understand t h a t , "  and "we 

have hea rd  tha t . "  Many of t he  a r t i c l e s  a r e  based on correspondence 

s e n t  t o  t h e  pape r ,  obviously r a i s i n g  a  ques t ion  whether it i s  be ing  

s e n t  t o  h e l p  promote the  mine owners own i n t e r e s t s .  I n  f a c t  many 

a r t i c l e s  were r e p o r t s  s e n t  t o  t he  paper  by t h e  mine ope ra to r s  themselves.  

With r e s p e c t  t o  t h e  New London mine we do no t  be l i eve  t h e  news- 

Paper  a r t i c l e s ,  even accept ing them a t  f a c e  va lue ,  support  a conc lus ion  

t h a t  t h e  mine was worth $35,000.00 on January 4,  1883. We would acco rd  

t h e  s a l e s  d a t a  some weight i n  determining t h e  va lue  of t h i s  p r o p e r t y ,  

A t  M r .  F u l l ' s  $35,000.00 va lua t ion  we have a  per  f o o t  va lue  of ove r  
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$23.00. This mine never  so ld  a t  such a  f i g u r e .  The h i g h e s t  p r i c e  p e r  

foo t  was $4.00. And the  average p r i c e  p e r  foo t  f o r  t h e  f i v e  l i s t e d  

s a l e s  was $1.36 per  f o o t .  

The Juno Mine, c o n s i s t i n g  of 1000 f e e t ,  was valued by M r .  F u l l  

a t  $30,000.00, an average of $30.00 a  foo t .  He noted two s a l e s  o f  t h e  

Juno involving the  e n t i r e  1000 f e e t .  On Apr i l  30, 1877, t h e  Juno was 

so ld  f o r  $500.00 and on May 28,  1881, i t  was so ld  f o r  $1000.00. 

The Keystone Mine was valued by M r .  F u l l  a t  $50,000.00. There  

were e leven  s i n g l e  lode s a l e s  recorded f o r  t h i s  mine a s  fo l lows :  

Date 

8 / l4 /7  1 
121217 1 
5/4/72 
11/2/72 
11/23/72 
3/30/74 
10/6/77 
1/8/78 
1/17/78 
1/17/78 
2/15/78 

I n t e r e s t  conveyed 

200 f e e t  
240 " 
240 " 
240 I' 

240 " 

240 " 

900 " 

960 " 
192 " 
240 " 
520 " 

4,212 

P r i c e  

$lOO.OO 
4,000.00 
5,000.00 
8,000.00 
8,000.00 

100.00 
153.26 

2,034.77 
3,000.00 
4,000.00 
1,500.00 

$35,888.03 

There were two mul t ip l e  s a l e s  involv ing  1500 f e e t  each  i n  t h e  Keystone 

No. 1 and No. 2  mines. I n  May, 1879, t he  cons ide ra t ion  was $1,000.00 

and i n  August, 1879, the  cons ide ra t ion  was $15,000.00. O n  May 30,  1881, 

a  5/108th i n t e r e s t  i n  the  Keystone No. 1 and 2 mines t o g e t h e r  w i t h  t h e  

I t i c a  Mine, Pioneer m i l l s i t e  and Mineral Park ( 5  stamp) m i l l  s o l d  f o r  - 

$2,500.00. We note t h a t  t he  Keystone brought the  h i g h e s t  p r i c e s  i n  1872, 

some e leven  years  p r i o r  t o  our  va lua t ion  date .  The newspaper a r t i c l e s  
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c i t e d  by M r .  F u l l  i n d i c a t e  t h a t  most of t h i s  mines product ion  occurred  

i n  t he  1870 ' s .  The Weekly Arizona Miner r epo r t ed  t h a t  work on the  mine was 

suspended i n  1880 and i n  1882 i t  was r epor t ed  t h a t  t he  Keystone mine had 

been h e l d  i n  l i t i g a t i o n  wi th  no work having been done. While i t  was 

r epo r t ed  t o  be reopened i n  1883, M r .  F u l l  no ted  t h a t  i t  was e i t h e r  s h o r t  

l i v e d  o r  unsuccessfu l  f o r  i n  1884 t h e r e  were r e p o r t s  of a  new e f f o r t  t o  

reopen t h e  p rope r ty .  We be l i eve  t h a t  t h e  s a l e s  da t a  i n  t h i s  i n s t a n c e  

comes c l o s e r  t o  suppor t ing  M r .  F u l l ' s  a p p r a i s a l .  Apparent ly t h e r e  were 

some l e g a l  problems which could have depressed the  s a l e s  p r i c e s  recorded  

i n  t h e  l a t e  1870's .  But we do n o t  b e l i e v e  the h i s t o r y  o f  t h i s  mine, 

i nc lud ing  a l l  o f  t h e  s a l e s  d a t a ,  suppor t s  an 1883 f a i r  market va lue  a s  

g r e a t  a s  $50,000.00. 

The Oro P l a t a  Mine, con ta in ing  600 f e e t  on t h e  lode ,  was va lued  by 

M r .  F u l l  a t  $60,000.00, an  average of $100.00 pe r  f o o t .  The fo l lowing  

s i n g l e  l ode  s a l e s  were reported:  

Date - I n t e r e s t  conveyed 

9/21/75 200 f e e t  
12/9/79 300 " 

2/7/80 600 " 

3/31/80 300 ' I  

7/26/80 150 I' 

21 17/83 150 " 

P r i c e  

The Lone S t a r  Mine, conta in ing  1000 f e e t ,  was valued by M r .  F u l l  

a t  $50,000.00, an average of $50.00 pe r  f o o t .  The e n t i r e  Lone S t a r  Mine 
- 

(1000 f e e t )  was s o l d  on May 16 ,  1881, w i t h  o t h e r  p rope r ty ,  f o r  only 

$17,333.00. The o t h e r  property included i n  t h e  s a l e  was: 
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1,000 f t .  --  olden S t a r  
500 f t .  -- Mariposa 
500 f t .  -- Ora P l a t a  (valued by 

b f r .  F u l l  a t  $60,000.00 
f o r  t h e  f u l l  600 f e e t )  

3 /4  i n t e r e s t  i n  Lone S t a r  M i l l s i t e  

Based on t h e  s a l e s  d a t a  involv ing  t h e  very mining p r o p e r t i e s  be ing  

e v a l u a t e d  by M r .  F u l l  we do no t  b e l i e v e  t h e r e  was a s  s t r o n g  a  market  f o r  

t h e  mine ra l  p r o p e r t i e s  a s  M r .  F u l l  has  po r t r ayed .  I n  gene ra l  w e  b e l i e v e  

t h e  mines app ra i s ed  by him were s e l l i n g  i n  t h e  market p l ace  i n  1883 a t  

lower p r i c e s  t han  h i s  a p p r a i s a l s .  W e  n o t e  t h a t  p e t i t i o n e r ,  i n  i t s  pro-  

posed f i n d i n g s  of f a c t ,  has  s t a t e d  "On t h e  premise t h a t  contemporaneous 

s a l e s  a r e  on ly  one, and n o t  t h e  on ly ,  f a c t o r  i n d i c a t i n g  market v a l u e  . . . I I 
( P e t i t i o n e r ' s  proposed f i n d i n g s  and b r i e f ,  p .  128).  But how h a s  p e t i -  

t i o n e r ' s  e x p e r t  used t h i s  llcontemporaneous s a l e s  f ac to r "  i n  h i s  a p p r a i s a l ?  

H e  h a s  n o t  used it a s  any i n d i c a t i o n  of market va lue  -- bu t  r a t h e r  f o r  t h e  

l i m i t e d  and r a t h e r  nebulous purpose of " i n d i c a t i n g  i n t e r e s t  i n  t h e  p rope r ty . "  

Con t inu ing  i n  p e t i t i o n e r ' s  proposed f i n d i n g s  i t  i s  conceded t h a t  M r .  F u l l  

d i d a t t f i b u t e a  h igher  va lue  t o  some mines t han  the  a v a i l a b l e  r e c o r d s  

i n d i c a t e  had been pa id  f o r  t h e  p rope r ty .  But i t  i s  a l s o  po in t ed  o u t  t h a t  

i n  many o t h e r  i n s t ances  M r .  F u l l  ass igned  no va lue  t o  a  minera l  p r o p e r t y  

which s o l d  b e f o r e  1883 f o r  thousands of d o l l a r s .  We recognize t h a t  t h i s  

i s  t r u e ,  and t h i s  a l s o ,  w e  b e l i e v e ,  i s  a  f a c t o r  t o  be cons idered .  But 

w e  c a n n o t  a c c e p t  M r .  ~ u l l ' s  reason f o r  n o t  cons ider ing  s a l e s  of t h e  

i d e n t i c a l  mines which he was app ra i s ing .  Many of the  s a l e s  do r e f l e c t  

t r u e ,  bona f i d e  market p l ace  t r a n s a c t i o n s  and a s  such a r e  impor tan t  

f a c t o r s  i n  a  f a i r  market va lue  a p p r a i s a l .  And those s a l e s  i n d i c a t e  t o  
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us a  lower value than those reached by p e t i t i o n e r ' s  exper t  i n  h i s  mine 

by mine appra i sa l .  

P e t i t i o n e r  has urged t h a t  we ignore the  s a l e s  of mining p r o p e r t i e s  

because the p a r t i e s  involved were not infonned minera log i s t s .  I t  i s  

s imi la r  t o  defendant 's argument wi th  respect  t o  use of the  r a i l r o a d  s a l e s  

by p e t i t i o n e r  i n  i t s  surface  valuat ion .  As we s h a l l  d i s c u s s  l a t e r  i n  t h i s  

opinion, defendant has objected t o  the  use of c e r t a i n  s a l e s  because they 

were not  r e a l i s t i c .  Defendant's exper t  f e l t  t h a t  the  buyers were un- 

informed--not l o c a l  cattlemen--and were too " f r e e  wi th  t h e i r  money." 

I n  the  mineral  appra i sa l  i t  i s  p e t i t i o n e r  t h a t  wants the  s a l e s  d a t a  

r e j ec ted .  M r .  F u l l  considers  t h a t  more knowledgeable s e l l e r s  should 

have obta ined more f o r  t h e i r  mines. A conclusion of f a i r  market v a l u e  

- ' r equ i res  a  determination of t h a t  p r i c e  which a  we l l  informed buyer and 

s e l l e r  would have reached i n  a  f a i r ,  market p lace  t r a n s a c t i o n  f o r  t h e  

proper ty  involved. And we a r e  r e l u c t a n t  t o  s u b s t i t u t e  f o r  a v a i l a b l e  

market p lace  t r ansac t ions  the opinion of a  mineral  exper t ,  some 80 y e a r s  

l a t e r ,  t h a t  t h e  value of the mines was g r e a t e r  than t h a t  reached by t h e  

p a r t i e s  who a c t u a l l y  dea1t:with them a t  the  time i n  ques t ion .  I n  g e n e r a l  

we do n o t  b e l i e v e  t h a t  there i s  any evidence t h a t  the  t r a n s a c t i o n s  i n -  

2 / cluded i n  t h e  s a l e s  da ta  were "forced.'" 

Qui t e  f r ank ly  we would not  consider  t h a t  the  authors  of the  numerous 

newspaper a r t i c l e s  were any more "well informed1' than the  miners and o t h e r s  

21 W e  have noted  some s h e r i f f ' s  s a l e s  and the  l i k e  which would r a i s e  - 
some ques t ion  as t o  the  v a l i d i t y  of the  cons idera t ion  a s  evidence 
of market value.  But there  were not  many of such t r a n s a c t i o n s .  
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engaged i n  buying and s e l l i n g  the  v a r i o u s  minera l  p r o p e r t i e s .  I n  f a c t  

when M r .  F u l l  was ques t ioned  on t h i s  a s p e c t ,  h e  t e s t i f i e d  t h a t  t h e  

newspaper w r i t e r s  were r e l a t i v e l y  uninformed o r  about  on a p a r  w i t h  

t h e  miners concerning mineralogy. We would be more i n c l i n e d  t o  r e l y  

on recorded t r a n s a c t i o n s  concerning a p a r t i c u l a r  mine than on most of 

t h e  newspaper a r t i c l e s  w r i t t e n  about t h e  mine. An examinat ion of  t h e  

contemporaneous a r t i c l e s  i n  t h e  l o c a l  newspapers i n d i c a t e s ,  i n  ou r  view, 

an obvious i n t e n t  t o  say t h e  b e s t  p o s s i b l e  f o r  each mine. A t  l e a s t  t h e  

a c t u a l  s a l e s  of t h e  mines involves a market p l ace  t r a n s a c t i o n .  To p u t  

i t  i n  common p a r l a n c e  t h i s  i s  where "money t a lk s t ' .  And t h e  va lue  p l aced  

upon a p a r t i c u l a r  mine by those  who bought and s o l d  t h e  mine a t  o r  about  

t h e  v a l u a t i o n  d a t e  must be considered a s  some evidence  of t h a t  mine 's  

market  va lue .  

There i s  one o t h e r  f a c t o r  t o  be weighed i n  a c o n s i d e r a t i o n  of t h e  

s a l e s ,  which o f t e n  involved f r a c t i o n a l  i n t e r e s t s  o r  smal l  groups of  

mining p r o p e r t i e s .  W e  ag ree  wi th  p e t i t i o n e r ' s  argument t h a t  i n  many 

i n s t a n c e s  t h e  mines were opera ted  by i n d i v i d u a l s  and sma l l  groups wi thou t  

adequate  f i n a n c i a l  backing,  t e c h n i c a l  knowledge, o r  long range  economic 

o b j e c t i v e s .  There was, of course,  d u p l i c a t i o n  of  e f f o r t  and i n e f f i c i e n t  

p r a c t i c e s  which l i m i t e d  p r o f i t s  and must have been r e f l e c t e d  i n  t h e  s a l e s .  

A pu rchase r  of t h e  e n t i r e  Hualapai t r a c t  would have been a b l e  t o  r e a l i z e ,  

th rough common ownership of the mineral  r e sou rces ,  a more o rgan ized ,  

e f f i c i e n t  and p r o f i t a b l e  development of the  mines. And t h i s  f a c t o r  i s  

a d e f i n i t e  "plus" i tem which we have considered i n  e v a l u a t i n g  t h e  

m i n e r a l i z e d  a r e a s  of t h e  Hualapai t r a c t .  
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M r .  F u l l ' s  second appra i sa l  method involved an annual product ion  

and income computation which he f e l t  could have been a t t a i n e d  from 

product ion by a  common owner over a  ten-year  per iod .  M r .  F u l l  has  

es t imated  an annual product ion f i g u r e  f o r  each of t he  mining d i s t r i c t s  

involved. As he has noted himself ariy e s t i m a t e  of product ion  a s  of t h e  

valuati 'on d a t e  i s  extremely d i f f i c u l t  t o  determine. And t h e  v a r i o u s  

s e t s  of d a t a  a v a i l a b l e  on product ion a r e  s u b j e c t  t o  q u i t e  wide v a r i a t i o n s ,  

s i n c e  no e a r l y  compilat ion of t he  d a t a  i s  complete. I n  any even t  M r .  

F u l l  has  t o t a l e d  h i s  d i s t r i c t  by d i s t r i c t  e s t i m a t e  f o r  t h e  Hualapa i  

T r a c t  and a r r i v e d  a t  an annual product ion f i g u r e  of $1,670,000.00. 

By aPPlj!ing a r o y a l t y  f i g u r e  of 25% t o  t h i s  product ion  f i g u r e  o f  

$1,670,000.00 M r .  F u l l  a r r ived  a t  an annual n e t  r e t u r n  f i g u r e  of 

$417,500.00. To a r r i v e  a t  a  va lua t ion  of t h e  minera l  d e p o s i t s  which 

would have produced an annual n e t  p r o f i t  of $417,500.00 f o r  a  p r o j e c t e d  

10 y e a r  p e r i o d ,  M r .  F u l l  has used a  compound i n t e r e s t  f a c t o r  f o r  20%. 

T h i s  f a c t o r  (4.1925) t imes $417,500.00 y i e lded  h i s  $1,750,368.75 f i g u r e .  

I n  M r .  F u l l ' s  method the  20% f i g u r e  i s  intended t o  cover  t h e  r i s k s  and 

hazards  a s s o c i a t e d  wi th  development of t h e  mines. 

We n o t e  t h a t  i n  u t i l i z i n g  a compound i n t e r e s t  f a c t o r  M r .  F u l l ' m u s t  

assume a re inves tment  of the  re turned  c a p i t a l  each yea r  a t  20%. I f ,  

however, t he  Hoskold mine va lua t ion  formula had been used,  t he  annual  

re inves tment  of t h e  redeemed c a p i t a l  would have been a  more c o n s e r v a t i v e  

f i g u r e .  As quoted by M r .  F u l l  i n  h i s  r e p o r t ,  Hoskold s t a t e d  " In  t h e  

c a s e  of unopened mines it has been my p r a c t i c e  i n  deducing t h e  p r e s e n t  
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va lue  defer red ,  t o  allow 20 pe r  c e n t  t o  a  p r e s e n t  pu rchase r ,  and redeem 

c a p i t a l  a t  3 p e r  c e n t  per  annum; which I cons ide r  i n  a  g e n e r a l  way i s  a  

s a f e  mode of dea l ing  wi th  any mine w i t h  average prospec ts . "  ( P e t .  Ex. 

N O .  F-1, p. 357, c i t i n g  Pa rks ,  Roland D., Examination and V a l u a t i o n  of 

Mineral  Proper ty ,  3rd E d i t i o n ,  1949, pp. 222-224). I f  t h e  Hoskold 

premise were used i n  t h i s  c a s e  and a  20% r e t u r n  allowed w i t h  redemption 

of c a p i t a l  a t  3%, the  f a c t o r  would be 3.4815, which t imes $417,500.00 

would produce a  v a l u a t i o n  of $1,453,526.25. T h i s  i s  some $296,842.50 

l e s s  than M r .  F u l l ' s  computation. It can a l s o  be noted t h a t  Hoskold 

cont inued t o  s t a t e  t h a t  whi le  20% was p rope r  f o r  an average p r o s p e c t ,  

where a  mine i s  l e s s  c e r t a i n  he had allowed a  25% figure--and where 

I 

i g r e a t e r  r i s k s  were involved,  such a s  i n  f o r e i g n  mines, a  r a t e  of 25 t o  

35 p e r  cen t .  I n  t h i s  ca se  khe Hoskold formula al lowing a  25% r e t u r n ,  

redamption of c a p i t a l  a t  3%, would r e q u i r e  a  f a c t o r  of  2.9653 t i m e s  

$417,500.00 -- o r  a  t o t a l  v a l u a t i o n  of $1,238,012.75. 

I n  d i scuss ing  mine v a l u a t i o n  by use  o f  i n t e r e s t  r a t e s  Roland D. 

P a r k s  makes t h i s  observa t ion  concerning t h e  use of i d e n t i c a l  s p e c u l a t i v e  

and s a f e  r a t e s  of in te res t - -which  i s  what M r .  F u l l  has  done i n  s e l e c t i n g  

h i s  f a c t o r  from the compound i n t e r e s t  t a b l e :  

I f  a l l  hazards a r e  provided f o r  by d iscounts  and n o t  
included i n  the  i n t e r e s t  r a t e  on the  investment ,  t h e r e  a r e  
s t r o n g  arguments f o r  u s ing  t h e  same r a t e  on the  s i n k i n g  
fund a s  on the investment.  I n  p r a c t i c e ,  a  s ink ing  fund i s  
r a r e l y  s e t  a s ide  and inves t ed  a t  a  s a f e  r a t e  of i n t e r e s t ;  
t h e  hypo the t i ca l  fund i s  r e i n v e s t e d ,  gene ra l ly  i n  t h e  same 
b u s i n e s s ,  o r  i s  re turned  t o  s tockho lde r s  a s  r e t u r n  of 
c a p i t a l .  Parks,  Examination and Valuat ion of Minera l  
P r o p e r t y ,  pp. 225, 226. 
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But i n  t h i s  case  M r .  Fyihl has n o t  provided f o r  the  hazards by way o f  

d i scoun t .  The hazards a r e  included i n  t he  i n t e r e s t  r a t e s .  We would 

cons ide r  t h a t  i n  t h i s  case  any annu i ty  type  c a l c u l a t i o n  would more 

p rope r ly  be c a l c u l a t e d  a t  a  20 t o  25% specu la t ive  o r  hazard i n t e r e s t  

r a t e  and a 3% o r  4% s ink ing  fund r a t e .  

While M r .  F u l l  has  s t a t e d  t h a t  h i s  a p p r a i s a l  d id  n o t  t a k e  i n t o  

3 / 
c o n s i d e r a t i o n  t h e  s a l e s  involv ing  t h e  mines wi th in  t h e  Hualapai  t r a c t , -  

he has  inc luded  i n  h i s  r e p o r t  a  d i g e s t  of deed records cover ing  t h e  

p e r i o d  through J u l y ,  1883 (Pe t .  Ex. No. F-1, Vol. I V ) .  M r .  F u l l  has  

n o t  combined t h e  s a l e s  d a t a  s t a t i s t i c a l l y ,  except  f o r  t o t a l s  eve ry  s i x  

months. We have taken h i s  s ix month t o t a l s  f o r  the  Wallapai  D i s t r i c t  

(by f a r  t h e  most important d i s t r i c t  i n  t h e  a rea)  and combined them t o  

i n d i c a t e  t h e  range and o v e r a l l  averages f o r  t he  s a l e s  involved .  M r .  

F u l l ' s  s a l e s  d a t a  i s  broken down f o r  s i n g l e  lode s a l e s  and t h o s e  s a l e s  

i n v o l v i n g  i n t e r e s t s  i n  two o r  more lodes .  The da t a  a s  s e t  f o r t h  i n  

o u r  f i n d i n g  of f a c t  number 59 i n d i c a t e d  an average p r i c e  p e r  f o o t  

f o r  t h e  s i n g l e  lode s a l e s  of  $1.26. For  t h e  mul t ip l e  lode  s a l e s  t h e  

31 S a l e s  were n o t  used a s  such, a l though M r .  F u l l  s a i d  he cons ide red  - 
them a s  an  i n d i c a t i o n  of i n t e r e s t  i n  t h e  property.  
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average was $1.62.4' On a  b a s i s  of a  f u l l  1500 f e e t  p e r  c la im,  t h i s  

would i n d i c a t e  an o v e r a l l  average claim p r i c e  of $1,890,00 t o  $2,730.00. 

M r .  F u l l ' s  mine by mine eva lua t ion  of t h e  Wal lapa i  d i s t r i c t  t o t a l e d  

$1,237,500.00. I n  t h i s  mine by mine e v a l u a t i o n  M r .  F u l l  l i s t e d  66 

s p e c i f i c  mining p r o p e r t i e s  and under .an  "o the r  p r o p e r t i e s "  c l a s s i f i c a t i o n  

he mentioned a  t o t a l  of 42 o t h e r  mines o r  groups of  mining c l a ims .  T h i s  

r e p r e s e n t e d  a  t o t a l  of 108 p r o p e r t i e s  va lued  a t  $1,237,500.00 o r  an 

average  p e r  c l a im  of about $11,468.00. 

Defendantss  e x p e r t ,  D r .  S t i l l ,  cons idered  deed r eco rds  and h i s  s a l e s  

d a t a  f o r  some 276 s a l e s  averaged $1,855.00 p e r  c la im.  Applying c e r t a i n  

f a c t o r s ,  which we s h a l l  d i s cus s  l a t e r ,  D r .  S t i l l  a r r i v e d  a t  an " i n d i c a t e d  

o v e r - a l l  average" of $2,178 .OO per  c la im.  

Defendant ' s  mineral  e x p e r t ,  D r .  S t i l l ,  based h i s  a p p r a i s a l  on an 

a n a l y s i s  o f  s a l e s  da t a  which covered a  p e r i o d  from June  1, 1880, t o  

December 31, 1883. D r .  S t i l l  found t h a t  t h e r e  was no a v a i l a b l e  ev idence  

upon which t o  base any determinat ion of o r e  r e s e r v e s  f o r  t h e  m i n e r a l i z e d  

a r e a s  w i t h i n  t h e  Hualapai t r a c t .  Therefore  i t  was n o t  p o s s i b l e  t o  

conduct  a  mine ra l  a p p r a i s a l  by t he  "s tandard  procedure," t h a t  i s  t h e  

Hoskold formula o r  a  s i m i l a r  annui ty  type  formula.  

D r .  S t i l l  considered t h a t  t he re  was s u f f i c i e n t  s a l e s  d a t a  a v a i l a b l e  

4 /  T h i s  f i g u r e  i s  a f t e r  t he  e l imina t ion  of one s a l e  involv ing  9,000 - 
f e e t  and a  5 ac re  m i l l s i t e  f o r  a  l i s t e d  c o n s i d e r a t i o n  of  $2,499,000.00. 
T h i s  t r a n s a c t i o n  i s  c l e a r l y  one which should n o t  p rope r ly  be i n c l u d e d  
i n  a  s a l e s  ana lys i s .  Quite  probably i t  involves  s tock  c o n s i d e r a t i o n  
and n o t  d o l l a r s .  The s a l e  was by James Blakely and w i f e  t o  t h e  
Jackson Bonanza Gold and S i l v e r  Mining Company. Two months e a r l i e r  
(May 1 0 ,  1680) a  recorded deed r e f l e c t s  t h a t  William Calver  t r a n s -  
f e r r e d  t h e  exac t  same p r o p e r t i e s  t o  James Blake ly ,  Jr. f o r  a  s t a t e d  
c o n s i d e r a t i o n  of $10,000.00. 
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which could be analyzed and appl ied  t o  t h e  number of v a l i d ,  p roduc t ive  

claims which were i n  ex i s t ence  on the  v a l u a t i o n  d a t e .  The s a l e s  a n a l y s i s  

covering a  3% y e a r  per iod  included 276 "priced" t r a n s a c t i o n s ,  t h a t  i s  

s a l e s  i n  which an apparent  t r u e  d o l l a r  c o n s i d e r a t i o n  was l i s t e d .  Those 

deeds which l i s t e d  one d o l l a r  o r  f i v e  d o l l a r s  and o t h e r  v a l u a b l e  con- 

s i d e r a t i o n  were considered "tinpriced" t r a n s a c t i o n s .  The 276 p r i c e d  

t r a n s a c t i o n s  involved 266.59 claims f o r  an average  p e r  c l a im  c o n s i d e r a t i o n  

of $1,855.00. 

Then D r .  S t i l l  without  any apparent  b a s i s ,  o t h e r  t han  h i s  own b e l i e f ,  

a s ~ u m e d  t h a t  t h e  93 "unpriced" t r a n s a c t i o n s  involved  t h e  more " s o p h i s t i c a t e d  

buyers." These buyers ,  he f e l t ,  would n o t  want t h e  g e n e r a l  p u b l i c  t o  

r 
- know what p r i c e s  they were paying. And so  he  assumed t h e  unpr i ced  t r a n s -  

a c t i o n s  "would be a p t  t o  average a  h ighe r  c o n s i d e r a t i o n  than  t h e  . p r i ced  

t r a n s a c t i o n s "  ( ~ e f .  Ex. No. S-46, p .  4 3 ) .  While r ecogn iz ing  t h a t  it was 

imposs ib le  t o  determine j u s t  how much h ighe r  t h i s  could  be ,  D r .  S t i l l  

s t a t e d  "it appea r s  l o g i c a l  t o  us  t o  assume t h a t ,  on t h e  average,  t hey  

may have been i n  t h e  order  of 50% higher"  (Def. Ex. No. S-46, p. 4 3 ) .  

I n  t h e  f i r s t  p l a c e  we can s e e  no sound b a s i s  f o r  D r .  S t i l l ' s  premise 

t h a t  s o p h i s t i c a t e d  buyers were those  involved  i n  "unpriced" t r a n s a c t i o n s  

o r  t h a t  t h o s e  t r a n s a c t i o n s  were "aptu t o  have been a t  h ighe r  c o n s i d e r a t i o n  

f i g u r e s  t h a n  t h e  p r i c e s  r e f l e c t e d  i n  t h e  "p r i cd i "  t r a n s a c t i o n s .  And 

even i f  we were t o  accept  t h i s  premise of D r .  S t i l l ,  we c e r t a i n l y  canno t  

a c c e p t  t h e  f a c t u a l l y  unsupported assumption t h a t  a l l  unpr iced  t r a n s a c t i o n s  

s h a l l  be added t o  the  ana lys is  a t  150% t h e  average c o n s i d e r a t i o n  of  t h e  

"priced" t r a n s a c t i o n s .  
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Those deed records  presented  by D r .  S t i l l  i n  which i t  was p o s s i b l e  

t o  o b t a i n  an apparent ly  v a l i d  cons ide ra t ion  averaged $1855.00 a c l a im  

( o r  $89.79 pe r  a c r e  on an assumed f u l l  20.66 ac re s  pe r  c l a i m ) .  We would 

accept  t h a t  f i g u r e  f o r  what i t  might be worth. But we cannot  accep t  

t h e  adjustment based onpure  specu la t ion  by which D r .  S t i l l  i n c r e a s e d  

h i s  average t o  $2,178.00 pe r  c laim o r  $105.42 an a c r e .  

I n  any even t  D r .  S t i l l  cont inued i n  h i s  v a l u a t i o n  t o  apply  h i s  

$105.42 p e r  a c r e  f i g u r e  t o  a  t o t a l  acreage  m u l t i p l i e r .  H i s  s t udy  of 

t h e  Mohave County r eco rds  revea led  a  t o t a l  of 2,467 mining c l a ims  

recorded  w i t h i n  t h e  Hualapai  t r a c t  by January 4 ,  1883. A t  a n  assumed 

f u l l  20.66 a c r e s  p e r  c la im,  t h i s  r ep re sen ted  50,968 a c r e s .  D r .  S t i l l  

d i s coun ted  t h i s  f i g u r e  by 87.81% t o  account  f o r  t h a t  p o r t i o n  of  t h e  a r e a  

which would have had l i t t l e  o r  no va lue .  Th i s  d i scoun t  f i g u r e  was computed 

by comparing t h e  number of producing mines i n  t h e  Wal lapa i  d i s t r i c t  (162) 

t o  t h e  t o t a l  recorded number of mining claims i n  t h a t  d i s t r i c t ,  a s  of 

J anua ry  4 ,  1883 (1,329).  Th i s  r a t i o  of 162 t o  1329 o r  12,19% i n d i c a t e d ,  

i n  D r .  S t i l l ' s  op in ion ,  t h a t  p ropor t ion  of  t h e  a r e a  covered by mine ra l  

c l a i m s  which would have been product ive  and, t h e r e f o r e ,  have a  f a i r  

market  v a l u e  a t  the ind ica t ed  average s e l l i n g  p r i c e  of m i n e r a l  ac reage .  

I n  summary D r .  S t i l l ' s  computation was: 

50,968 a c r e s  x 12.19% x $105.42/acre = $654,974.00 

By t h i s  method D r .  S t i l l  has  excluded almost 90% of t h e  ac reage  which 

was covered by mining c la ims  on the  v a l u a t i o n  da t e .  While w e  do b e l i e v e  

t h a t  much of t h i s  excluded acreage would have had l i t t l e  v a l u e  f o r  mine ra l  

p r o d u c t i o n ,  we th ink  i t  had some va lue ,  and we would n o t  exc lude  i t  e n t i r e l y  

i n  r e a c h i n g  a  f a i r  market va lue  f o r  t he  Hualapai  minera l  l a n d s .  



P e t i t i o n e r ' s  exper t  witness on va1ue;Donald D .  Myers, presented  

two appra isa l  methods which he used t o  a r r i v e  a t  a  f a i r  market va lue  

f o r  the e n t i r e  zrea.  His p r i n c i p a l  method was a  market d a t a  a n a l y s i s  

while h i s  secondary method involved en income o r  land r e s i d u a l  s tudy.  

A key element t o  K r ,  Myers' ve luat ion  involved computations of 

c a t t l e  car ry ing c a p a c i t i e s  f o r  the  lands involved. The g raz ing  capac i ty  

f igures  which M r .  Eyers presented were obtained by him from s t a t e  and 

fede ra l  agency r a t i n g s  made i n  modern times. A major i ty  of the  Hualzpai 

t r a c t  lands a r e  used today f o r  c a t t l e  grazing under deeds from the  S t a t e  

of Arizona 2nd from the  f e d e r a l  governmmt. A l l  such s t a t e  and f e d e r a l l y  

leased lands have ra t ed  carry ing c a p a c i t i e s ,  which, f o r  purposes of  

range mansgment, e s t a b l i s h  the  maximum number of c a t t l e  which a  rancher  

may l e g a l l y  graze upon the  land. M r .  Myersf computations involved n e a r l y  

80% of a l l  the  townships involved, Where s t a t e  o r  f e d e r a l  l e a s e s  a r e  n o t  

involved (as  f o r  example on p r iva te ly  held land) no c a t t l e  c a r r y i n g  c a p a c i t y  

r a t i n g  i s  made. But M r .  Myers has in te rpo la ted  f o r  such a r e a s  t o  compute 

h i s  f i g u r e s  f o r  the  e n t i r e  t r a c t .  

The evidence es t ab l i shes ,  i n  Mr.  ~ y e r s '  opinion,  t h a t  t h e  p r e s e n t  day 

capac i ty  does not  exceed t h a t  on the  va lua t ion  date .  And, i n  f a c t ,  'there 

i s  evidence t h a t  the  ground cover on the  va lua t ion  d a t e  was more abundant. 

We s h a l l  pass f o r  now the  question of the  v a l i d i t y  of M r .  Myers1 

assumption t h a t  the  c a t t l e  car ry ing r a t i n g s  would be no h igher  today and 

consider  h i s  appl ica t ion  of the  r a t i n g s  t o  h i s  determination of f a i r  

market value.  AS w e  have out l ined i n  our f inding of f a c t  number 38, M r .  
.h 
I - Myers computed the  c a t t l e  carrying capacity of the e n t i r e  Hualapai  t r a c t  - LrP 
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by t o t a l i n g  the e n t i r e  acreage i n  each o f  t he  c a t t l e  c a r r y i n g  c a p a c i t y  

r a t i n g s  from a low r a t i n g  of 3 per  s e c t i o n  through a  high r a t i n g  of 12 

pe r  s e c t i o n .  The t o t a l  f i g u r e  f o r  the  Hualapai  t r a c t  was 41,084 ( a l though ,  

a s  w e  have noted ,  Mr. Myers apparent ly  t ransposed  h i s  f i g u r e s  and reached 

a  sum of 41,804) .  

Next M r .  Myers cons idered  seven t r a n s a c t i o n s  i n  t h e  g e n e r a l  a r e a  

invo lv ing  r e l a t i v e l y  l a r g e  t r a c t s  of g raz ing  l ands .  The s a l e s  were 

made du r ing  a  p e r i o d  from 1884 through January  1890 (from one t o  seven 

y e a r s  a f t e r  our  v a l u a t i o n  da t e )  and involved acreages  from 23,040 a c r e s  ' 

-- 
t o  1,058,560 a c r e s .  The s a l e s  were a l l  i n  Arizona and one was a c t u a l l y  

w i t h i n  t h e  Hualapai  t r a c t .  The s a l e s  were by t h e  A t l a n t i c  and P a c i f i c  
I 

I 
t Rai l road  of l ands  it had been granted  i n  checkerboard p a t t e r n ,  i . e . ,  t h e  

g r a n t  was o f  a l t e r n a t e  s e c t i o n s  of land  i n  s t r i p s  on each  s i d e  of t h e  

r a i l r o a d ' s  r i g h t  of way. 

Nr. Myers recognized t h a t  t h e r e  was no a v a i l a b l e  s a l e  which was 

d i r e c t l y  comparable t o  t h e  Hualapai t r a c t .  The re fo re ,  a l l  s a l e s  had t o  

be a d j u s t e d .  Rather  t han . app ly  a  s u b j e c t i v e  d i f f e r e n t i a l  f i g u r e  t o  s o  

a d j u s t  t h e  s a l e s ,  M r .  Myers reasoned t h a t  t h e  c a t t l e  c a r r y i n g  c a p a c i t y  

r a t i n g s  could  provide a  meaningful and convenient  b a s i s  upon which t o  

compare t h e  s a l e s  t r a c t s  w i t h  the s u b j e c t  a r ea .  A l l  of t h e  s a l e s  i nvo lved  

p a r c e l s  which had access  t o  the  r a i l r o a d s  and were, t h e r e f o r e ,  comparable 

t o  t h e  Hua lapa i  t r a c t  i n  t h a t  regard .  The seven s a l e s  d i d  occur  a f t e r  

ou r  v a l u a t i o n  d a t e  which i s  a  f a c t o r  t o  be cons idered .  But a l l  of t h o s e  

many c h a r a c t e r i s t i c s  of t he  land which r e l a t e  t o  i t s  va lue  a s  g r a z i n g  l and  

a r e  d i r e c t l y  r e f l e c t e d  i n  t he  r a t i n g s  ass igned  f o r  c a t t l e  c a r r y i n g  c a p a c i t y .  
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The elements which contr ibute  t o  grazing land value a re  r e l evan t  t o  

a  cat t leman only t o  the extent  t h a t  they con t r ibu te  to the number of  

c a t t l e  which could be fed upon the  land. Therefore, M r .  Myers cons idered ,  

we need not  follow an i n t r i c a t e  ana lys i s  of s o i l  types, ground cover ,  

e l e v a t i o n ,  e t c . ,  s ince  a l l  of these elements a re  more s c i e n t i f i c a l l y  

and ob jec t ive ly  r e f l e c t e d  i n  the c a t t l e  ca r ry ing  capacity r a t i n g s .  

M r .  Myersr analysgc c e r t a i n l y  has an appeal  f o r  i t  removes much of t h e  

s u b j e c t i v e  approach involved i n  h i s t o r i c a l  mzrket value a p p r a i s a l s ,  which 

u s u a l l y  involve a  number of rgther: a r b i t r a r y  and specula t ive  adjustments 

and computations. 

TO apply c a t t l e  carrying capaci ty  r a t i n g s  f o r  the  purpose of 

- a d j u s t i n g  the  s a l e s  p r i ces  of the  comparable t r a c t s ,  M r .  Myers used 
-% . - 

= t h e  same source data  and the  same process t o  compute c a t t l e  c a r r y i n g  

c a p a c i t y  r a t i n g s  fo r  each of the  seven r a i l r o a d  land s a l e s .  A l l  of 

. t hose  seven s a l e s  had higher average c a t t l e  carrying capaci ty  r a t i n g s  

than t h e  average Hualapai t r a c t  r a t i n g .  The average r a t i n g  f o r  a l l  t h e  

s a l e s  was 7.36 head per  sec t ion  while the  average r a t i n g  f o r  the  Hualapai  

t r a c t  was 5.9. Therefore, the value of the  Hualapai t r a c t  a s  g raz ing  

land was proport ionately l e s s  valuable than the  r a i l road  land s a l e s .  

To r e l a t e  the r a i l road  s a l e s  t o  a  va lue  f o r  the Hualapai t r a c t  

M r .  Myers converted the sa les  p r i ces  f o r  the  r a i l road  lands t o  a  " p r i c e  

p e r  animal u n i t u  and then applied t h a t  "animal u n i t  price" t o  t h e  

Bua lapa i  t r a c t  t o t a l  c a t t l e  carrying capaci ty .  Mathematically M r .  Myers 

computed $52.16 as the pr ice  per animal u n i t  f o r  the seven comparable 
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r a i l r o a d  land s a l e s  which he m u l t i p l i e d  by 41,500 ( t h e  c a t t l e  c a r r y i n g  

capac i ty  of the e n t i r e  Kualapai t r a c t )  t o  reach  a  f i g u r e  of  $2,164,640.00.  

Th i s  f i g u r e ,  o r  an average per  ac re  va lue  of about $1.485,  r e p r e s e n t e d  

M r .  Myersf conclusion a s  t o  the f a i r  market va lue  of t h e  s u r f a c e  acreage  

of t h e  Hualapai t r a c t  based on the  comparable s a l e s  of  t h e  r a i l r o a d  l ands .  

We s h a l l  s top  a t  t h i s  p o i n t  i n  M r .  Myersf a p p r a i s a l  t o  c o n s i d e r  

c e r t a i n  a spec t s  of the  c a t t l e  c a r r y i n g  capac i ty  r a t i n g s  and t h e  com- 

p a r a b i l i t y  of the  r a i l r o a d  s a l e s  w i t h  t h e  Hualapai  t r a c t .  The f i r s t  

ques t ion  t o  be r a i s ed  concerns t he  v a l i d i t y  of M r .  Myers' assumption t h a t  

t h e  "modern" c a t t l e  ca r ry ing  capac i ty  r a t i n g  which he u t i l i z e d  would be 

no h igher  than  such r a t i n g s  i f  they had been made a t  ou r  v a l u a t i o n  d a t e .  

i Defendant has  r a i s e d  an ob jec t ion  t o  M r .  Myers' assumption. While 

defendant  s t a t e s  "it i s  be l ieved  t h e  c a t t l e  c a r r y i n g  c a p a c i t y  i s  g r e a t e r  

today than  i t  was i n  1883" (Def. B r i e f ,  p.  35) no evidence has been 

adduced which can s a t i s f a c t o r i l y  suppor t  defendant ' s  "be l i e f " .  Defendant  

r e f e r s  t o  t h e  modern s c i e n t i f i c  feeding  methods and t h e  t r u c k i n g ,  p i p i n g ,  

and d r i l l i n g  used t o  supply water .  Defendant has concluded t h a t  t h e  

only  p o s s i b l e  e f f e c t  of t hese  f a c t o r s  i s  t o  improve t h e  range c a p a c i t y .  

However, i t  i s  a l so  t r u e  t h a t  po r t ions  of t he  Arizona range l ands  were 

overgrazed and improperly handled r e s u l t i n g  i n  a  d e p l e t i o n  o f  t h e  ground 

cove r .  Also there  has been a  drop i n  t he  water  t a b l e  s i n c e  t h e  v a l u a t i o n  

d a t e .  I n  cons ider ing  the  r a t i n g s  which M r .  Myers has  used we must n o t e  

t h a t  de fendan t ' s  own e x p e r t ,  D r .  Winter ,  t e s t i f i e d  t h a t  t h e  wes t e rn  

p o r t i o n  of t h e  Hualapai t r a c t  contained the  l e a s t  d e s i r a b l e  g r a z i n g  l and  

b u t  t h a t ,  excluding the more i n a c c e s s i b l e  a r e a s ,  i t  would g e n e r a l l y  
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c a r r y  f i v e  t o  s i x  cow u n i t s  a  s e c t i o n .  Such an opin ion  would seem t o  

suppor t  M r .  Myerst u se  of a 3 t o  4 head pe r  s e c t i o n  r a t i n g  f o r  t h e  same 

a r e a .  And whi le  defendant  a t  one time sought t o  i n t roduce  evidence 

"with which t o  t e s t  t h e  accuracy" of M r .  Myers' f i g u r e s  and a  hea r ing  

was scheduled t o  cons ide r  such evidence,  t he  o f f e r  was withdrawn and no 

evidence t o  cont r8dkct  M r .  Myers' c a t t l e  c a r r y i n g  c a p a c i t y  computations 

has e v e r  been produced. 

But even i f  we were t o  assume t h a t  t h e r e  has  been some i n c r e a s e  i n  

t he  c a t t l e  c a r r y i n g  capac i ty  of t he  Kualapai  t r a c t ,  we must a l s o  assume 

t h a t  a  s i m i l a r  i n c r e a s e  has occurred w i t h i n  t h e  seven comparable s a l e s  

t r a c t s .  And s i n c e  we a r e  dea l ing  w i t h  an equa t ion  i n  a r r i v i n g  a t  t h e  

market v a l u e  comparison, t h e  requi red  deduct ions i n  c a t t l e  c a r r y i n g  
3 -2 

c a p a c i t y  on b o t h  s i d e s  of t h e  equat ion  Gould c a n c e l  each  o t h e r  and l eave  

t h e  f i n a l  conc lus ion  unaf fec ted .  

Defendant h a s  a l s o  r a i s e d  s e v e r a l  o b j e c t i o n s  t o  M r .  ~ y e r s '  use  of 

t h e  seven r a i l r o a d  s a l e s .  The s ta tement  i s  made t h a t  t h e  s a l e s  a r e  n o t  

r e a l i s t i c  -- f i r s t  because p e t i t i o n e r  f a i l e d  t o  p u t  i n t o  t h e  r eco rd  

ev idence  concern ing  t h e  f a t e  of the  buyers "who were s o  f r e e  w i th  t h e i r  

money." Defendant has then  pointed o u t  t h a t  t h e  Aztec Land and C a t t l e  

Co. ( t h e  pu rchase r  i n  s a l e  number 2 of 1,058,560 a c r e s  a t  a  c o n s i d e r a t i o n  

of $0.50 p e r  a c r e )  went i n t o  bankruptcy i n  1890. We t h i n k  t h e  law i s  q u i t e  
-- - -- . 

c l e a r  t h a t  such  subsequent events  do not  have t h e  s l i g h t e s t  bear ing  on 
- - 

f a i r  - - market  v a l u e ,  A determinat ion of f a i r  market v a l u e  r e q u i r e s  con- 
-. 

s i d e r a t i o n  o f  what a  purchaser  i n  f a i r  market c o n d i t i o n s  would i n  f a c t  
. k 

have g iven  f o r  t he  land and no t  what i t  might appear  a t  some l a t e r  d a t e  b 
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he would have been wise t o  g ive .  The even tua l  bus iness  success  o r  

f a i l u r e  of  the purchasers  i s  i r r e l e v a n t  t o  our  de te rmina t ion  of f a i r  

market va lue .  But i n  any event  defendant ' s  own evidence i n d i c a t e s  t h a t  

t h e  Aztec Company went i n t o  "temporary bankruptcy about 1900, appa ren t ly  

t h e  v i c t i m  of wholesale  c a t t l e  r u s t l i n g "  (Def.  Ex. No. I<-12, p.. 47) --  and 

n o t  a s  defendant  i n t i m a t e s ,  because of an improvident land purchase .  

Defendant a l s o  a t t a c k s  t h i s  Aztec s a l e  because i t  was n o t  a t  arms l e n g t h  

i n  t h a t  t h e  s tockho lde r s  of  t he  Aztec Company and t h e  A t l a n t i c  and P a c i f i c  

R a i l r o a d  were t h e  same. I n  t h i s  regard defendant ' s  same e x h i b i t  r e c o r d s  

t h a t  t h e  Aztec Company "paid such a  low p r i c e  because t h e  two p a r e n t  

r a i l r o a d s  and t h e  Seligmans forced t h e  A t l a n t i c  and P a c i f i c  t o  r a i s e  

t h e  money due them1' (Def. Ex. No. W-12, p .  46) .  We agree  t h a t  t h e  
-- 

t r a n s a c t i o n  does no t  appear t o  have been a t  arms l eng th  -- b u t  i t  was 

t h e  s e l l e r  t h a t  was t l forcedt l  t o  s e l l  a t  what was considered a  "low p r i c e . "  

I t  might be assumed t h a t  t he  p r i c e  was depressed,  i n  which even t  con- 

s i d e r a t i o n  of  t h i s  s a l e  would be t o  t h e  p e t i t i o n e r ' s  d i sadvantage .  It 

i s  t r u e ,  a s  defendant  has i nd ica t ed ,  t h a t  D r .  Pe r r ion ,  t he  pu rchase r  i n  

s a l e  number 5 ( involv ing  176,700 ac re s  a t  a  cons ide ra t ion  of $0.70 p e r  

a c r e ) ,  s e l e c t e d  h i s  acreage i n  an i r r e g u l a r l y  shaped t r a c t  which inc luded  

t h e  b e s t  l and  i n  t he  reg ion  and omit ted the  worst .  However, we do n o t  

c o n s i d e r  t h a t  h i s  subsequent complaints and l i t i g a t i o n  about t h e  pur-  

c h a s e  have any m a t e r i a l  bearing on the  o r i g i n a l  s a l e .  And defendant  has  

f a i l e d  t o  a l s o  mention the  Per r ion  s a l e  reserved  f o r  15 y e a r s  t h e  r i g h t  

of  t h e  A t l a n t i c  and P a c i f i c  Rai l road t o  c u t  down and remove any and a l l  

t r e e s  and t imber  on the land and a l l  sp r ings  and water  s u p p l i e s  be ing  

used  by t h e  r a i l r o a d  were a l s o  excepted. 



17 Ind .  C 1 .  Comrn..456 526 

The most s e r ious  d i f f i c u l t y  i n  o u r  op in ion ,  i n  comparing t h e  seven 
# 

r a i l r o a d  s a l e s ,  l i e s  i n  the  f a c t  t h a t  they a l l  involved "checkerboard" 

land.  The r a i l r o a d  g r a n t  included t h e  odd numbered s e c t i o n s  ex t end ing  

twenty mi l e s  on each s i d e  of the  r i g h t  of way. And i t  was t h e s e  odd num- 

bered s e c t i o n s  which were so ld  i n  each  of t h e  seven t r a n s a c t i o n s  used by 

M r .  Myers i n  h i s  a n a l y s i s .  So whi le  we a r e  concerned w i t h  e v a l u a t i n g  a  

s o l i d  t r a c t  of some four  and a  h a l f  m i l l i o n  a c r e s  we a r e  comparing i t  

w i t h  t r a c t s  of much smal le r  acreage which were n o t  s o l i d .  

An important  a spec t  of c a t t l e  r a i s i n g  du r ing  the  e a r l y  h i s t o r y  of  

t h e  United S t a t e s  was t h e  " f r e e  range" p r i v i l e g e .  Under t h i s  system 

which p e r t a i n e d  a t  t h e  time of  t h i s  v a l u a t i o n ,  any person had f u l l  

l i b e r t y  t o  g raze  h i s  s tock  upon t h e  p u b l i c  domain. T h i s  p r i v i l e g e  was 

d i scussed  a t  l e n g t h  i n  Buford v. Houtz, 133 U.S. 320 (1890). I n  t h a t  

c a s e  t h e  Supreme Court s t a t ed :  

We a r e  of t he  opinion t h a t  t h e r e  i s  an implied l i c e n s e ,  
growing o u t  of t h e  custom of n e a r l y  a  hundred y e a r s ,  t h a t  t h e  
p u b l i c  l a n d s  of t h e  United S t a t e s ,  e s p e c i a l l y  those  i n  which 
t h e  n a t i v e  grasses  a r e  adapted t o  t h e  growth and f a t t e n i n g  of 
domest ic  animals ,  s h a l l  be f r e e  t o  t h e  people who seek t o  u s e  
them, where they a r e  l e f t  open and uninc losed ,  and no a c t  o f  
government fo rb ids  t h i s  use.  Fo r  many y e a r s  p a s t  a  very  l a r g e  
p r o p o r t i o n  of t he  beef which has been used by t h e  people o f  
t h e  Uni ted  S t a t e s  i s  t h e  meat of c a t t l e  thus  r a i s e d  upon t h e  
p u b l i c  l ands  without  charge, wi thout  l e t  o r  hindrance o r  
o b s t r u c t i o n .  . . . . .  

Of cour se  t h e  in s t ances  became numerous i n  which pe r sons  
pu rchas ing  land from the  United S t a t e s  p u t  only a  sma l l  p a r t  
o f  it i n  c u l t i v a t i o n  and permi t ted  t h e  balance t o  remain un- 
i n c l o s e d  and i n  no way separa ted  from t h e  lands owned by t h e  
United S t a t e s .  A l l  the neighbors  who had s e t t l e d  n e a r  one of  
t h e s e  p r a i r i e s  o r  on i t ,  and a l l  t he  people who had c a t t l e  
t h a t  t hey  wished t o  graze upon t h e  p u b l i c  lands ,  pe rmi t t ed  
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them t o  run a t  l a rge  over  t he  whole reg ion ,  f a t t e n i n g  upon t h e  
pub l i c  lands of the  United S t a t e s  and upon the  unenclosed lands  
of  the p r i v a t e  i n d i v i d u a l  without  l e t  o r  h indrance  . . . 
Everybody used the  open uninclosed country which produced 
n u t r i t o u s  g r a s s e s  as  a pub l i c  corninon on which t h e i r  h o r s e s ,  
c a t t l e ,  hog2 .and sheep ' cou ld  run and graze.  (Buford,  s u p r a ,  a t  
P P .  326, 327)  

Obviously t h i s  p r i v i l e g e  was an important a s p e c t  of t h e  c a t t l e  

r a i s i n g  bus iness  conducted by t h e  purchasers  o f  t he  checkerboard lands .  

One of p e t i t i o n e r ' s  e x c e r p t s  d i scusses  t h i s  mat te r  a s  fol lows:  

- - 
T i t l e  t o  water  was secured under t h i s  law Lpre-emptionl  

however, t h e  f r e e  use of t he  pub l i c  domain c h a r a c t e r i z e d  t k s  
e a r l y  pe r iod .  R e l a t i v e l y  l i t t l e  acreage was claimed under 
e i t h e r  t h e  Homestead o r  Desert  Land Acts ,  bu t  a lmost  8 ,500 ,000 
a c r e s  of t h e  T e r r i t o r y ' s  f i n e s t  g raz ing  land were g ran ted  a s  
subsidy t o  t h e  r a i l r o a d .  Much of t h i s  even tua l ly  passed  i n t o  
t h e  hands of  t he  b i g  companies, one i n  p a r t i c u l a r ,  t h e  Aztec 
Land and C a t t l e  Company, secur ing  c o n t r o l  of a  range 90 m i l e s  
long 40 m i l e s  wide along the  r i g h t  of  way of t h e  A t l a n t i c  & 

\ -: 
P a c i f i c  between Holbrook and F l a g s t a f f .  Th i s  o u t f i t ,  which 
was running 60,000 head i n  1888, shipped 28 c a r s .  o f  2-year 
o l d s  t o  Kansas i n  1889. (Pe t .  Ex. No. CB-12, pp. 52, 53) 

Thus it would appear t h a t  t he  Aztec Land and C a t t l e  Company by i t s  

purchase  of  1,058,560 a c r e s  acqui red  c o n t r o l ,  by v i r t u e  of  t h e  checkerboard,  

of a  range 90 mi l e s  by 40 mi l e s  (an a r e a  of  some 2,304,000 a c r e s ) ,  upon 

which it grazed some 60,000 head. The a c t u a l  c a t t l e  c a r r y i n g  c a p a c i t y  

a s  computed by M r .  Myers f o r  t h e  Aztec purchase was 11,578 head (average 

f o r  s a l e  2 was 7  head per  s e c t i o n  x 1654 square m i l e s  = 11,578).  

It i s  q u i t e  apparent  t h a t  t h e  a b i l i t y  t o  e x e r c i s e  c o n s i d e r a b l e  c o n t r o l  

o v e r  approximately twice the  acreage purchased and t o  graze  a  he rd  on 

abou t  twice t h e  acreage a c t u a l l y  owned had a  bear ing  on t h e  s a l e  of 

checkerboard land.  This  p r a c t i c e  i s  a l s o  r e f e r r e d  t o  i n  t h e  Ar id  Domain 

- 
by Wil l iam S .  Greever ,  who wrote  '!The Aztec - /xz tec  Land and C a t t l e  company/, 

promptly upon s ign ing  the  s a l e s  agreement wi th  the  r a i l r o a d ,  sh ipped  i n  
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about 40,000 head of c a t t l e  and e s t a b l i s h e d  a ranch g e n e r a l l y  known a s  t he  

Hashknife o u t f i t .  It encountered many d i f f i c u l t i e s  w i t h  t r e s p a s s i n g  

stockmen who formerly had occupied the  range unmolested and r e s e n t e d  

the  company's purchase of t he  odd-numbered s e c t i o n s  w i t h i n  t h e i r  

t r a d i t i o n a l  range. I t  was c e r t a i n l y  a t  f a u l t  i f  t he  charge  i s  t r u e  

t h a t  i t  threa tened  dea th  t o  anybody c la iming  even-numbered s e c t i o n s  of 

government land i n  i t s  area" (Def. Ex. No. W-12, p. 47) .  

It i s  defendant ' s  conten t ion ,  t h e r e f o r e ,  t h a t  t he  p r a c t i c a l  e f f e c t  

of t he  checkerboard p a t t e r n  was t h a t  one who bought s e c t i o n s  from t h e  

r a i l r o a d  go t  t he  use  of the  in te rvening  s e c t i o n s  of  t h e  p u b l i c  domain, 

a s  a bonus. We agree  t h a t  t he  purchaser  d i d  g e t  something i n  a d d i t t o n  

\ .  
t o  t h e  land  which he bought, bu t  we do no t  b e l i e v e  i t  was twice  what he 

3 bought.  There was, of course,  another  s i d e  t o  t h e  co in .  The checkerboard 
- - 

-- 
p a t t e r n  d i d ,  a s  was ind ica ted  i n  t he  Arid Domain, c r e a t e  d i f f i c u l t i e s  f o r  
-- - - 

t h e  ca t t lemen.  There were o the r  "neighboring" r anche r s  who a l s o  e x e r t e d  

t h e i r  r i g h t s  t o  t h e  publ ic  domain. It was necessary  i n  many i n s t a n c e s  

t o  f i g h t  f o r  t h i s  f r e e . g r a z i n g  p r i v i l e g e ,  and h i s t o r y  has  recorded  t h e  

bloody range wars t h a t  took p lace .  So t h e r e  would have been some 

advantages t o  be secured i n  a purchase of a s o l i d  b lock  of g r a z i n g  land .  

But on the  ba lance  we be l i eve  a purchaser  i n  1883 would have pa id  a 

h ighe r  average per  ac re  p r i c e  f o r  checkerboarded range l and  than  he --- 
'\ 

would have f o r  a s o l i d  block of range land.  

And w e  b e l i e v e ,  too,  t h a t  a s a l e  of t h e  4,459,500 a c r e s  of g r a z i n g  

land involved  i n  the Hualapai t r a c t  would b r ing  a s m a l l e r  average p e r  

a c r e  p r i c e  t han  the  average of the  smal le r  t r a c t s  involved i n  t h e  seven 
I'; 
4 -  f 

r a i l r o a d  g r a n t  s a l e s .  
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Nr. Myers a l s o  considered o t h e r  g raz ing  land s a l e s  i n  Ar izona ,  

Utah and Nevada. He found them t o  be l e s s  d i r e c t  evidence of market 

va lue .  We would agree  t h a t  those  s a l e s  were of l i t t l e  v a l u e  i n  de- 

te rmining  the  Hualapai t r a c t ' s  f a i r  market  va lue .  .Ue have i n  ou r  f i n d -  

i n g  of f a c t  number 42 s e t  f o r t h  i n  summary M r .  Myers' income a n a l y s i s  

computations.  We do n o t  cons ide r  t h i s  s e r i e s  of mathematical  computa- 

t i o n s  t o  be of much a s s i s t a n c e  i n  t h i s  ca se .  As we have a l r e a d y  s t a t e d  

t h e  comparable s a l e s  and c a t t l e  c a r r y i n g  c a p a c i t y  r a t i n g  comparison rep-  

r e s e n t s ,  i n  our  th inking ,  M r .  Myersf most v a l i d  approach t o  t h e  va lua -  

t i o n  of t h e  s u b j e c t  a r ea .  The income a n a l y s i s  involves  t h e  r a t h e r  a r b i -  

t r a r y  s e l e c t i o n  of a  number of f a c t o r s  t o  a r r i v e  a t  t h e  " t o t a l  n e t  or 

r e s i d u a l  income." Obviously,, even a  r e l a t i v e l y  s l i g h t  v a r i a t i o n  of some 

o f  t h e  impor tan t  m u l t i p l e s  w i l l  r a t h e r  d r a s t i c a l l y  a l t e r  t h e  end r e s u l t .  

There  i s  j u s t  t oo  much s p e c u l a t i o n  involved.  It r e p r e s e n t s  t h e  r a t h e r  

a r b i t r a r y  s u b j e c t i v e  approach which t h e  market d a t a  approach sought  t o  

avo id .  

M r .  Myers a l s o  ass igned  a  separ .a te  a d d i t i o n a l  v a l u a t i o n  of  $150,000.00 

f o r  town l o t s  w i th in  the  Hualapai t r a c t .  He reasoned t h a t  t h e r e  would be 

w i t h i n  t h e  Hualapai t r a c t  a  c e r t a i n  number of town s e t t l e m e n t s  which would 

t h e r e f o r e  have l o t s  wi th  a  h igher  and b e t t e r  use than  p a s t u r e .  His com- 

p u t a t i o n  was made on a  b a s i s  t h a t  t h e r e  was a  v a l u a t i o n  d a t e  p o p u l a t i o n  of 

1000 people  who would have been l o c a t e d  i n  s i x  20  a c r e  towns. And h e  con- 

c luded  from an a n a l y s i s  of town l o t  s a l e s  t h a t  t he  u n i t  v a l u e  o f  t h e  town 

l o t s  would be $0.03 per  square foo t .  Th i s  produced h i s  v a l u e  o f  $150,000.00 

f o r  120 a c r e s  of  town l o t s  --  a r a t h e r  fancy f i g u r e  of $12.50.00 p e r  a c r e .  



17 Ind. Cornxi. 456 

We consider that this ualuat&on ks rather specuj-ative and arbi- 

trary. We can perform some computations ourselves on the same basic 

assumption used by Mr. Iyers. We have noted that Mr. Myers applied all 

of the total consideration sums in his 7 railroad sales to the cattle 

carrying capacity totals to arrive at a $52.16 "animal unit price." 

But if a prospective buyer of the Hualapai tract in 1883 would have 

valued 120 acres of town lots at $150,000.00, then we may assume the 

buyers of the 1,513,168 acres involved in the 7 railroad sales similarly 

paid part of the $909,242.00 total consideration for tom lots in those - 
areas. Using the same proportions for town lots,>' the 7 railroad 

sales would have involved about one-third of the Hualapai tract town - 

lots or 40 acres of town lots. This at a figure of $1250.00 per acre 

(or $0.03 per square foot) would total $50,000.00. This gigure should 

have then been subtracted from the total consideration before computing 

an "animal unit price." Thus the consideration total of $909,242.00 - 

$50,000.00 = $859,242.00 which in Mr. Myers' appraisal represented the 

sum paid for land which carried 17,429 head. This would then produce 

an "animal unit price" of about $49.30, which figure times the Eualapai 

tract cattle capacity of 41,500 used by Mr. Myers would result in a 

valuation figure of $2,045,950.00, some $119,050.00 less than the 

Hualapai tract value reached by Mr. Myers in his cattle carrying capacity 

computation. 

5/ Actually it might be argued that the 7 railroad sales occurring - 
from 1 to 7 years after our valuation date and located in more p? 
populous areas would have required proportionately more town lots. - v  
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In  any event  we do not  be l ieve  t h a t  t he  ev idence  suppor t s  an  

a d d i t i o n a l  $150,030.00 f o r  town l o t s .  We have cons ide red  t h a t  t h i s  

element r ep re sen t s  another  plus f a c t o r  i n  t he  o v e r a l l  v a l u a t i o n .  - 

As we have summarized i n  our f i nd ing  of f a c t  number 44, M r .  Nyers 

considered h i s  var ious  computations, a s  s e t  f o r t h ,  and concluded t h a t  

t h e  f a i r  market va lue  of t he  Hualapai t r a c t ' s  s u r f a c e  r e sou rces  was 

$2,400,000.00 o r  an  average per a c r e  va lue  of $0.54. 

Defendant 's  exper t  witness  on va lue ,  M r .  W i l l i a m  S .  Winter ,  based 

h i s  opinion of t h e  f a i r  market va lue  of t h e  t r a c t  on a  s t u d y  of  s a l e s .  

We have s e t  f o r t h  i n  our f ind ing  of f a c t  number 45 t h e  v a r i o u s  c a t e g o r i e s  

of s a l e s  r e l i e d  upon. The most important  t r a n s a c t i o n s ,  i n  M r .  W i n t e r ' s  

/ 

i, j 
opinion,  were s a l e s  numbered four  and f i v e .  S a l e  f o u r  w a s  o f  t h e  T i e r r a  

Arnaril la Grant involv ing  580,000 ac re s  s o l d  i n  1883 f o r  a c o n s i d e r a t i o n  

of  approximately $0.17 per  acre.  M r .  Winter cons idered  t h i s  s a l e ,  i n  

no r the rn  New Mexico and southern Colorado, t o  have involved  much b e t t e r  

g raz ing  l and  than  any po r t ion  of t he  Hualapai t r a c t .  Other  t han  M r ,  

Winter ' s  s u b j e c t i v e  observat ion of t h e  r e l a t i v e  v a l u e  of t h e  t r a c t s  a s  

g raz ing  l a n d  we do not  f i n d  t h a t  defendant has p re sen ted  any ev idence  

t o  s u b s t a n t i a t e  a  conclusion t h a t  the  T i e r r a  Arnaril la Grant w a s  i n  f a c t  

much b e t t e r  graz ing  land than any   or ti on of t h e  s u b j e c t  a r ea .  I n  f a c t ,  

when ques t ioned  on t h i s  po in t ,  M r .  Winter t e s t i f i e d  "I d o n ' t  have any 

evidence except  my observat ions,  s i r . "  (Tr. 865). 

M r .  Win te r ' s  s a l e  numbered 5 ( l i s t e d  i n  our  f i n d i n g  45 a s  s a l e  

number 6 )  involved 170,000 acres  i n  the  Texas panhandle s o l d  i n  1883 

f o r  a c o n s i d e r a t i o n  of $0.20 per acre .  M r .  Winter a l s o  cofisidered t h a t  
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this sale involved better grazing land than that in the Hualapai tract. 

Again, however, the only basis for this conclusion is Mr. Winter's per- 

sonal observation. The only evidence presented by defendant concerning 

this sale was-an excerpt from a biography of Charles Goodnight by J. 

Evetts Kaley in which Mr. Goodnight was quoted as saying "1.boughrland - 
anywhere and everywhere I could get it, ~rovided I could get it right. 

I paid different prices for it. Some land cost me twenty cents per acre, 

some twenty-five, some thirty, and some thirty-five cents per acre. The 

largest amount I ever bought at one time was one hundred and seventy 

thousand acres in the Tule country at twenty cents per acre, which 

necessitated the formation of the Tule Ranch." (Def. Ex. No. W-16, A 

p. 304). We do not have any deed record of the sale, any information 

concerning its terms or even any identity of the seller. 

There were a number of Baca Float No. 5 transactions which Mr. Winter 

also considered. Two of the transactions involved 99,289 acres at recorded 

considerations of $0.272 per acre. The Baca Float No. 5 was located 

within the exterior bounds of the Hualapai tract. However, there are 
x -  

certain aspects of the sales history of the Baca Float No. 5 which raise 

questions concerning the transactions. But the two sales cited by Mr. 

Winter do deserve some consideration in a study of sales data. 

Mr. Winter in his ultimate conclusion as to the fair market value 

of the Hualapai tract noted that Dr. Still h2d appraised the mineralized 

area at $654,974.00 (or as Mr. Winter stated 1 2 % ~  per acre. Actually 

Dr. Still's appraisal would have amounted to 14.7~ per acre). He consid- 
1%. 

ered the mineral report to be factual and supportable. Howeyer, without . 1: 
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reaching any separate figures for surface and subsurface values, he con- 

cluded that the Hualap~i tract had a fair market value on January 4, 

1883, of $1,114,875.00 or an average per acre value of $0.25. 

It would appear that Mr. Winter has selectively used lower priced 

comparable sales, excluding those sales at higher considerations, in ar- 

riving at his valuation. We have concluded that his valuation figure 

of $654,974.00 for the entire Hualapai tract is too low. 

From all that we have said concerning the various valuation approaches 

included in this case it may now appear that we are quite dissatisfied 

with the appraisals which have been presented. Such is not the case. We 

consider that the experts have been of great assistance in presenting 

\. 
this case. They have diligently prepared most comprehensive reports, and 

the supporting data has, in our view, been complete. We have attempted 

to set forth at some length our reasons for reaching our ultimate conclu- 

sion of value. And since we have not followed any one valuation opinion 

we have attempted to explain why. We have not sought to be overly 

critical--only to detail our reasons. 

We have carefully weighed all of the evidence of record including 

the reports and valuation conclusions of the experts. In summary we 

find that the Hualapai tract of almost 4% million acres represented a 

relatively vast, arid tract comprised of rugged, broken mountains sepa- 

rating long, level valleys. The ground was sparsely covered with annual 

herbs and grasses with desert shrub. Water was not plentiful, and its 

sources were of particular importance. The highest and best use for all 

of the suwace area was as grazing land. The area was fav'qrably located 
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w i t h  r e spec t  t o  r a i l  t r anspor t a t ion .  On ehe v a l u a t i o n  da re  t h e  c a t t l e  

r a i s i n g  indus t ry  was s tong ,  and the re  was a growing i n t e r e s t  i n  land 

i n  t h e  genera l  a r e a  of t h e  Hualapai t r a c t  f o r  ranch ope ra t ions .  The 

A t l a n t i c  and P a c i f i c  s a l e s  of granted lands presented by p e t i t i o n e r  o f f e r  

t h e  b e s t  i n d i c a t i o n  of market va lue  f o r  t h e  type of graz ing  l and  i n  the  

Hualapai a r ea .  Although the  r a i l r o a d  s a l e s  were of b e t t e r  g r a z i n g  l ands ,  

we cons ider  t h a t  p e t i t i o n e r ' s  method of d i scount ing  by use  of  t h e  c a t t l e  

g raz ing  c a p a c i t y  r a t i n g s  has adequately compensated f o r  t h e  l and  q u a l i t y  

f a c t o r .  However, t he  c a t t l e  opera tbrss  i n  1883 were buying "checkerboard" 

lands  from t h e  r a i l r o a d  f o r  which they could a f f o r d  t o  pay a h i g h e r  a v e r p  

age  pe r  a c r e  p r i c e  s i n c e  t h e  oppor tuni ty  e x i s t e d  t o  e x e r c i s e  c o n t r o l  over  

t h e  i n t e n r e n i n g  s e c t i o n s  and t o  graze  l a r g e  herds of  c a t t l e  on t h e  f r e e  
-7  

p u b l i c  domain. Of course  t h i s  "checkerboard1' p a t t e r n  of  ranch  o p e r a t i o n  

had d isadvantages  and the  ranchers  would be aware t h a t  t h e i r  c o n t r o l  over  

t h e  i n t e r v e n i n g  lands could  no t  last fo reve r  ( a t  l e a s t  n o t  on a " f ree"  . .  , 
' .-- 

b a s i s ) .  However, i t  d i d  r ep re sen t  a n  immediate economic f a c t o r  which 

would p reven t  a p p l i c a t i o n  of average per  a c r e  f i g u r e s  f o r  "checkerboard" 

s a l e s  t o  a l a r g e  s o l i d  block such a s  t he  Hualapai t r a c t .  F u r t h e r  t h e  

immense s i z e  of t h e  Hualapai t r a c t  d i c t a t e s  t h e  n e c e s s i t y  f o r  a n  a d j u s t -  

ment i n  app ly ing  average per  a c r e  f i gu res  from the  much sma l l e r ,  s i n g l e  

ranch  u n i t s  r ep re sen ted  i n  the  r a i l r o a d  s a l e s .  Thus we would conclude 

t h a t  t h e  $0.485 average per  a c r e  f i g u r e  computed by M r .  Myers from t h e  

r a i l r o a d  s a l e s  a n a l y s i s ,  discounted t o  r e f l e c t  t he  two f a c t o r s  a l l u d e d  

t o  above, would r ep re sen t  a  reasonable and f a i r  va lue  f o r  t h e  s u r f a c e  

ac reage  of  t h e  Hualapai t r a c t .  
\ 
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In addition, the Hualapai tract pxsessed some extensive mineral 

deposlts, which on the valuation date were well known end for which a 

ready and active market was in existence. It has not been passible, in 

our view, to make any definitive findings concerning the valuation date 

production of the Hualapai tract mLn~s or acy estlmzte of the 1883 

knowledge concerning the extent of the various ore bodies. We have 

carefully weighed the opinions of the experts and consider that petitioner 

has arrived at a high figure based prLncipally on the optimistic newspaper 

accounts of questionable reliability and to the virtual exclusion of many 

contemporary sales transactions, Conversely, we believe that defendant's . 
expert has inserted much speculation in his calculations and has been 

' ':* 

, $ 
too restrictive in computing the area which woald have been productive. 

His conclusion as to the mineral value is too low. 

Taking into consideration all of the evidence of record and based 

upon the findings herein entered and for the reasons set forth above we 

have concluded that the fair market value of the Hualapai tract, con- 

sisting of 4,459,500 acres, as of Januzry 4, 1883, was $2,800,000.00. 

m. M. Holt 
Associate Commissioner 

We concur: 

Arthur V. Watkins 
Chief C o d s  sioner 

T. Szrold Scctt 
Associate Codssioner 




