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. . 
- BEFORE THE IA?IAN CLAIMS CO~lISSIOZLT 

THE CREEK NATION, 

Plaintiff, 

v. 

THE LJEITED STATES, 

Docket No. 276 

Defendant, 
I 

Deccded: December 16, 1966 
/' 

FIXDINGS OF FACT RE ATTORXEY FEES 

Hearings were held by the Commission on the application of the 

attorney of record in this matter for the allowance of attorney fees 

- .  on December 14, 1966, during which relevant testimony by the applicant 

$2 and statements of counsel for the defendant were received in the record, 
- 

and appropriate notice was taken of communications received from the 

Department of Justice and the Department of the Interior. No claim is 

made for reimbursable expenses since these have been substantially 

reimbursed to said counsel from Creek tribal funds during the progress 

of litigation. Accordingly, the Commission, having considered the entire 

record, makes the following findings of fact relevanfto attorney fees 

in this matter: 

I. The undertaking in the instant matter involved the necessary 

legal services for the determination of a basis for the filing of a 

claim by the creek Nation against the United States, the filing of said 

claim and 211 of thc nccctLsr-j crc;,:; f,92 tbc 1 L t . b ~ a t . i , ~ i l  ri!: tl;::~~ I & T < , r  c 

the Indian Claims Comission. Because of the complexities involved in 
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T.ndifin c l - a i m c :  1.i.t l.;:ntion which vcrc inhcrcnt  i n  the  i n s t a n t  m z t t e r ,  i t s  

success fu l  handling required the se rv ices  of  experienced and competent 

counsel .  Counsel having a f a m i l i a r i t y  wi th  the  necessary h i s t o r i c a l  

background of the  Five C i v i l i z e d  Tr ibes  of Ind ians ,  of whLch t h e  Creek 

Tr ibe  was one, had an advantage i n  rendering the  necessary  l e g a l  s e r v i c e s  

he re in .  This  i s  apparent s i n c e  the  mat te r  involved t h e  t r e a t i e s  and 

agreements and t h e  h i s t o r i c a l  record of deal ings  between t h e  United 

S t a t e s  and these  Creek Indians i n  r e l a t i o n  t o  2,037,414.62 a c r e s  of 

l and  i n  t h e  p resen t  S t a t e  of Oklahoma which were ceded t o  t h e  United 

S t a t e s  by t h e  p l a i n t i f f  i n  the  Treaty  of August 7, 1856. 

2. Counsel of record,  Paul M. Niebell ,  Esq., whose law o f f i c e s  a r e  

a t  1201 - 19th  S t r e e t ,  N. W., Pashlngton, D. C., assumed t h e  complete -- \ 

r e s p o n s i b i l i t y  r e f e r r e d  t o  i n  Finding Xo. 1 above pursualzt t o  du ly  

executed and approved c o n t r a c t s .  M r .  H iebe l l  has had e x t e n s i v e  ex- 

per ience  i n  such mat ters .  ' I n  f a c t ,  almost h i s  e n t i r e  Legal p r a c t i c e  

s i n c e  1930 has  been devoted t o  the  prosecut ion of Indian t r i b a l  claims 

a g a i n s t  t h e  United S t a t e s .  He hes success fu l ly  s e w e d  a s  counse l  f o r  

a number of I n d i a n  t r i b e s ,  and has represented t h e  p l a i n t i f f  h e r e i n  i n  

a number of o t h e r  claims aga ins t  t h e  defendant i n  t h e  Court of C l a i m s  

and b e f o r e  t h i s  Commission. 

3 .  M r .  N i e b e l l ' s  l e g a l  se rv ices  f o r  t h e  p l a i n t i f f  h e r e i n  commenced 

i n  February o f  1930 and have continued s i n c e  then.  H i s  e a r l y  serir ixe 

involved m a t t e r s  before  t h e  Court of Claims and any o t h e r  l e g a l  problems 

of t h e  t r i b e .  Si?ce  t h e  passage of the  Indian Claims Commission Act i- 

.'\ 
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1945, he has f i l e d  a number of cleims before  t h e  C o m i s s i o n  a s  a t t o r n e y  

o f  record f o r  t h e  p l a i n t i f f .  The i n s t a n t  mat te r  i s  one of t h e s e  s o  f i l e d .  

4. Insofa r  a s  claims before  t h i s  C o m i s s i o n  a r e  concerned, t h e  

o r i g i n a l  a t t o r n e y ' s  c o n t r a c t  between t h e  Creek Nation of O'~lahoma and 

Paul M. R iebe l l  of Washington, D. C . ,  was en te red  i n t o  on August 28, 

1946, and approved on November 12, 1947, f o r  a t e n  y e a r  ~ e r i o d  beginning 

from d a t e  of approval  the reof .  This  c o n t r a c t  was .supplemented by a n o t h e r  

c o n t r a c t  dated October 30, 1957, between the  same p a r t i e s ,  approved on 

January  8, 1958, f o r  a 10-year per iod beginning November 12, 1957, and 

provided f o r  extensions  f o r  per iods  of 5 years  each. This  c o n t r a c t  

provides  f o r  an  a t t o r n e y  f e e  wholly cont ingent  on recovery t o  be f i x e d  

/- 
i i n  a n  amount n o t  t o  exceed t e n  percent  of t h e  amount o f  recovery.  

5. The background of t h i s  c la im w a s  developed by M r .  N iebe l l  through 

h i s  r e s e a r c h  i n  t h e  o l d  records  of t h e  Department of t h e  I n t e r i o r ,  t h e  

I n d i a n , O f f i c e ,  and General Land Off ice ,  beginning i n  February, 1930, and 

con t inu ing  d a i l y  f o r  a per iod of more than two y e a r s  t h e r e a f t e r .  These 

records  were t k n  i n  t h e  basement of t h e  Old I n t e r i o r  Department Bui lding,  

l o c a t e d  a t  1 9 t h  and F S t r e e t s ,  N.W., be fore  they were t r a n s f e r r e d  t o  

t h e  Na t iona l  Archives. Counsel w a s  ass igned an  o f f i c e  i n  which t o  do 

t h i s  r e s e a r c h  i n  t h e  basement of t h i s  bui ld ing.  A t  t h a t  time t h e s e  

8 

o l d  r e c o r d s  were poor ly  kept ,  and i n  many ins tances  were covered w i t h  

d u s t ,  and rat i n f e s t e d ,  and t h i s  research was then a d i f f i c u l t  and 

d i r t y  work. Counsel examined a l l  of t h e  o l d  records  o f  the  g o v e r m e n t  

r e l a t i n g  t o  the  Creek Ration, beginning wi th '  1790, t h e  beginning of 
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our govermcn?,  noted a l l  of t h e  important d o c m e c t s ,  and copied many 

of the  more important documents, c r  made a b s t r a c t s  of them, f o r  f u t u r e  

re fe rence .  The origi.nnl of one of these  of g r e a t  valve t o  t h e  case  was 

l o s t  dur ing t h e  t r a n s f e r  t o  the  Archives. The contents  of t h e  document 

w r i t t e n  by Alber t  Pike were, t h e r e f o r e ,  only a v a i l a b l e  f o r  l i t i g a t i o n  

i n  t h i s  m a t t e r  by reason o£ c o u n s e l ' s  r esea rch  and copy r e s u l t i n g  

therefrom. Counsel dur ing t h i s  ~ e r i o d ,  and t h e r e a f r e r ,  continued h i s  

r e s e a r c h  on Creek mat te r s  i n  t h e  execnt lve  documents of Congress, and 

o t h e r  h i s t o r i c a l  d a t a ,  and v i s i t e d  t h e  1nter ior .Depar tment  L ibra ry  

and t h e  Ind ian  Off ice  records t h e r e i n ,  t h e  Senate  Library  i n  t h e  U. S. 

C a p i t o l ,  and t h e  L ibra ry  of Congress. A s  a  r e s u l t  o f  t h i s  ex tens ive  

r e s e a r c h  t h e  c la im presented i n  t h i s  c a s e  was discovered and developed 

s o l e l y  by counsel .  

6. Counsel was then working on l i t i g a t i o n  author ized t o  be f i l e d  

i n  t h e  United S t a t e s  Court of Claims cnder t h e  Act of Nay 20, 1924, 

(43  S t a t .  1 3 9 ) ,  which l imi ted  claims t o  those  a r i s i n g  under and growing 

o u t  o f  t h e  tenns  of the  t r e a t i e s  and agreements, and a c t s  of Congress; 

and t h i s  Act d i d  no t  au thor ize  t h e  f i l i n g  of claims which requ i red  t h e  

r e v i s i o n  o f  a t r e a t y  of agreement between t h e  Creek Xation and t h e  United 

S t a t e s .  The c l a i m  h e r e i n  was no t  f i l e d  i n  t h e  p r i o r  l i t i g a t i o n  f o r  t h a t  

reason.  A broader  forum such a s  t h e  Ind ian  Clalms C o d s s l o n  wi th  

g r e a t l y  e n l a r g e d  j u r i s d i c t i o n  was necessary  i n  o rder  t o  p resen t  clzirns 

such a s  t h e  one involved i n  t h i s  case.  

k3en t h e  b i l l s  having f o r  t h e t r  purpose t h e  c r e a t i o n  of t h e  Ind ian  
-- ', 

Claims C o r n i s s i o n  t o  s e t t l e  f i n a l l y  the  claim* of the  Indian t r i b e s  were 
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under considerat ion by Congress, on Narch 3, 1945, M r .  W e b e l l ,  then  

a t t o r n e y  f o r  the Creek Eation,  and p resen t ly  se rv ing  both  a s  t h e i r  

claims and general  a t to rney ,  appeared with o ther  a t t o r n e y s  be fore  t h e  

House Committee on Indian A f f a i r s ,  73th Congress, 1 s t  Sess ion ,  a t  

hear ings  on H.R. 1198 and H.R. 1341, pp. 28-47, expla ined t h e  l i m i t a t i o r s  

of t h e  1924 and s i m i l a r  j u r i s d i c t i o n a l  a c t s ,  and recommended broader  

j u r i s d i c t i o n a l  provisions which would permit going behind t h e  w r i t t e n  

terms of t r e a t i e s  and agreements, and the  p resen ta t ion  of c la ims which 

would c a l l  f o r  the r e v i s i o n  of t r e a t i e s  and agreemenrs on e q u l t a b l e  

grounds. A s  enacted by Congress, t h e  Indian Claims Commission Act con- 

t a ined  t h i s  broad j u r i s d i c t i o n  which permit ted  t h e  f i n a l  d e t e r m i n a t i o n  

of such cla5ms a s  t h e  one h e r e i n  presented.  

I 7. The claim of the  Creek Nation of Oklahoma i n  t h i s  c a s e  concerned 

2,037,414.62 ac res  of Creek t r i b a l  lands loca ted  I n  what: vas o r i g i n a l l y  
- - -  

c a l l e d  Ind ian  T e r r i t o r y ,  now wi th in  t h e  S t a t e  of Oklahoma, obmed i n  f e e  

simple by the  Creek Nation, and ceded. by t h e  Creek Nation t o  t h e  United 

S t a t e s  i n  t h e  Treaty of August 7, 1856 (11 S t a t .  699, 2  Kapp. 756). 

8. The se rv ices  i n  t h i s  dockdt by M r .  N i e b e l l  b e f o r e  t h e  

Commission began wi th  the  p repara t ion  and f i l i n g  of t h e  p e t i t i o n  on 

August 9, 1951. The p e t i t i o n  s e t  f o r t h  a c la im f o r  t h e  f a i r  market 

va lue  of s a i d  2,037,414.62 ac res  of Creek n a t i o n a l  domain i n  t h e  t h e n  

Ind ian  T e r r i t o r y ,  now a p a r t  of t h e  S t a t e  of Oklahoma, which t h e  Creek 

Nation ceded t o  the United S t a t e s  f o r  the  cons idera t ion  o f  $1,000,000.00 

i n  s a i d  Trea ty  of August 7, 1856, o r  approximately 46 c e n t s  a n  a c r e .  The 

p l a i n t i f f  a l l eged  t h a t  the  cons idera t ion  p2id by the  United S t a t e s  was 
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g r o s s l y  inadequate and unconsclonablc I n  t h z t  t h e  lznds were a l l e g e d  

t o  be 'wor th  a t  l e a s t  $1.25 an a c r e  e t  the  t h e  of the  c e s s i o n ;  and sought  

r e l i e f  under Sect ion 2 ,  Clause 3 o f  the  Icd ian  Claims Com,iss ion A C E ;  c r  

i n  t h e  a l t e r n a t i v e ,  undek Sect ion 2,  Clause 5 of s ~ i d  Act, t h a t  thLs 

t r a n s z c t i o n  was i n  v i o l a t i o n  of f a i r  end honorable dezlFng between t h e  

p a r t i e s .  

9. The case  involved complicated and novel  i s s u e s . o f  f a c t  and 18.15 

r e l a t i v e  t o  t h e  va1ue:o.f t h e  lands ceded, and a genera l  r e l e a s e  of c la ims 

execlrted by t h e  Creek Rat ion i n  t h e  Agreement of Karch 1, 1889 (25 S t a t .  

757). The i s s u e  of va lue  was complicated by t h e  f a c t  t h a t  t h e  con- 

s i d e r a t i o n  o f  $1,000,000.00 paid  by t h e  United S t z t e s  f o r  t h e  2,037,414.62 

-. a c r e s  of Creek lands ceded on August 7, 1856, o r  about 46 c e n t s  an  a c r e ,  \, 

pleced upon counsel  f o r  p l a i n t i f f  t h e  burden o f  producing evldence t o  , .- - 
i 

: svpport  t h e  c la im of unconscionable cons idera t ion .  

16. On A p r i l  24, 1956, t h e  United S t e t e s  f d l e d  I ts  answer i n  t h i s  

case.  The answer r a i s e d  t h e  following i s s u e s :  ( I )  t h a t  t h e  p e t t t i o n  

f a i l s  t o  s t a t e  a c la im upon which r e l i e f  can be granted;  (2) t h a t  t h e  

c o n s i d e r a t i o n  p a i d  by t h e  United S t a t e s  f o r  t h e - l a n d s  ceded by t h e  

Creek Nat ion i n  t h e  Trea ty  of 1856 w a s  adequate,  and was n o t  unconscionable ; ,  

(3) t h a t  t h e  United S t a t e s  paid  cons idera t ion  f o r  t h e  -general  r e l e a s e  o f  

c la ims executed by t h e  Creek Nation and conta ined i n  t h e  Agreement of 

March 1, 1889, and s a i d  r e l e a s e  barred recovery on t h i s  clafm; (4) t h a t  

t h e  United S t a t e s  dealt :  f a i r l y  and honorably w i t h  t h e  Creek Rat ion i n  

t h i s  t r a n s a c t i o n ;  and (5) i n  event of recovery t h e  United S t a t e s  has  ex- 

pended g r a t u i t o l l s l y  f o r  t h e  b e n e f i t  of the  Creek Ifation c e r t a i n  amounts 
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which i t  would a s s e r t  a g a i c s t  any recovery avarded by t h e  Commission. 

11. With t h e  i s sues  thus detemined, PIr. Niebel l  began t h e  work 

o f  p repzra t ion  of the  evidence necessary t o  prove a f f i r m a t i v e l y  the  

v a l i d i t y  of t h i s  claim. He reviewed the  notes  r e l a t i v e  t o  t h i s  c la lm 

rnade dur ing t h e  per iod of h i s  e a r l y  resea rch  i n  the  I n t e r i o r  Department 

records ,  and t h e  Congressional documents, e t c . ,  and s e l e c t e d  from t h e  

d a t a  t h e  docuinents which, i n  h i s  opinion,  were necessary  by reason o f  

t h e i r  r e l a t i o n  t o  t h e  i s sues  i n  t h i s  claim. 

12. M r .  N iebe l l  reviewed the  published annual r e p o r t s  of t h e  

C o m i s s i o n e r  of Ind ian  A f f a i r s  from 1830 through 1892, and a b s t r a c t e d  

therefrom t h e  important f a c t s  r e l a t i v e  t o  the  loca t ion ,  c l imate ,  n a t u r e  

of t h e  l ands ,  the  f e r t i l i t y  of t h e  s o i l ,  t h e  crops r a i s e d  by t h e  I n d i a n  

f e r q e r s  on t h e  Creek lands i n  Indian T e r r i t o r y ,  and s i m i l a r  contiguous 

7 

l ands ,  soon a f t e r  t h e  removal of t h e  Creeks t o  these  lands  i n  Ind ian  

T e r r i t o r y ;  and t h e  a b s t r a c t s  included o ther  f a c t o r s  which had an  i m -  

p o r t a n t  bear ing  on t h e  i s sues  involved i n  t h i s  case,  and p a r t i c u l a r l y  t h e  

i s s u e  of va lue .  Other e x h i b i t s  were secured and reproduced f o r  p r e s e n t a t i o n  

t o  t h e  Commission a t  the  t r i a l .  

I n  f u r t h e r  p repara t ion  f o r  t h e  t r i a l  p l a i n t i f f ' s  counsel  reviewed a t  

t h e  N a t i o n a l  Archives the  a p p r a i s a l  r e p o r t  of W. D. Davia, da ted  Sep tenber  20, 

1952, on t h e  value  of the  Osage ceded lands i n  Kansas on September 29, 1865, 

e x t r a c t e d  p o r t i o n s  of it, and had p a r t s  of i t  reproduced. H e  reviewed t h e  

f i n d i n g s  o f  f a c t  and opinion of the  Commission i n  the  Osage case  (3 Ind.  

C1.  Corn.. 217);  reviewed the  a p p r a i s a l  r e p o r t  of defendant ' s  land a p p r a i s e r ,  

J.. F. Sandford,  dated Apri l  14, 1950, f i l e d  i n  the  Choctaw and Chickasaw 
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Leased Dis t rLct  Case, Docket Kos. 16 2nd 23, end the  o ther  evldence o f  

v a l c e  t h e r e i n  presented,  whFch Fnvolx~ed the  l eased  d l s t r L c t  l ends ,  

contLguous and i m e G i a t e l y  south  o f  the l m d s  i n  thLs case ,  and 

reviewed and reproduced the  f lndings  of f a c t  and opFnion of t h e  Com- 

miss ion i n  t h a t  case  (1  Ind. C l .  Corn. 2 9 1 ) ;  revkeved the  appraise:  

r e p o r t  and evidence of value  presented i n  the  Cherokee O u t l e t  Case, 

Docket No. 173, and the  f indings  of f a c t  and t h e  opinion of t h e  Coa- 

miss ion i n  t h a t  case  (9 Ind. CL. Corm. 162);  revlewed t h e  r e p o r t  of 

Nr. I?. D. Davis, a p p r a i s e r  i n  the  K i o i e  case ,  and the  f lnd ings  and 

op in ion  of t h e  Comnission i n  t h a t  case  (4 Ind. C1. Corn. 95); reviewed 

and had reproduced t h e  1868 a p p r a i s a l  of t 5 e  Cherokee Neutra l  l ands  i n  

Kansas; and reviewed t h e  f indings  of f a c t  and opinion i n  t 5 e  Miami c e s e  -- \ 
\ 

(6 Ind. C I .  Corn. 513), and t h e  Shawcee case ,  Docket 1h. 334 (6 Icd.  
/ 

./' 

C1. Corn. 377). M r .  Niebel l  secured a  copy of t h e  p u b l i c a t i o n  9 y n m . i ~  

F a c t o r s  i n  h n d  Values, Technical  B ~ l l e t i n  37, Urban Land I n s t i t u t e ,  1200 

1 8 t h  S t r e e t ,  N. W,, Washington, D. C., prepared by D r .  Eomer Eoyt. He 

a l s o  reviewed the  r e p o r t s  of the  Governor of Kansas T e r r i t o z y ,  l o c a t e d  

i n  t h e  publ ished annual r e p o r t s  of the  S e c r e t a r y . o f  t h e  I n t e r i o r , . i n  
- .  

t h e  L i b r a r y  o f  t h e  Department of t h e  I n t e r i o r ,  f o r  f u r t h e r  evidence 

r e l a t i v e  t o  t h e  i s s u e  of value.  Mr. Kiebe l l  suppl ied t h e  a p p r a i s e r  w i t h  

t h e  r e s u l t s  o f  h i s  research and the documents, notes ,  e t c . ,  which he  had 

secured ,  as w e l l  a s  o the r  necessary requested m a t e r i e l s  f o r  use  i n  making 

a n  a p p r a i s z l  of the  lands i n  question.  

13. The i s s u e  of unconscionable considerat ion,  and hence t h e  

-.. market v a l u e  of the  lands involved, was pro5ibly  t h e  n o s t  important  2n 
', 
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t h e  case.  Therefore ,  M r .  N iebe l l  procured t h e  s e r v i c e s  of M r .  E. A. 

Tucker, an experienced eppra i se r .  M r .  Tucker had se rved  as an  

a p p r a i s e r  i n  t h e  Cherokee Out le t  case  before  t h i s  Commission (our 

Docket No. 173), which involved lands only a s h o r t  d i s t a n c e  t o  t h e  

nor th  of t h e  lands  involved h e r e i n  i n  the  S t a t e  of Oklahoma. The 

arrangement w i t h  Mr .  Tucker f o r  h i s  employment was a t  f i r s t  informal .  

However, i n  view of t h e  dec i s ion  of the  Commission'in t h e  Omaha ca.se, 

counsel  prepared a formal c o n t r a c t  f o r  execut ion by M r .  Tucker and t h e  

Chief o f  t h e  Creek Nation, fonn2l iz ing t h e  terms o f  M r .  Tucker ' s  em- 

ployment d i r e c t l y  wi th  t h e  Creek Ration, and providing f o r  payment 

from Creek t r i b a l  funds on depos i t  t o  the  c r e d i t  o f  t h e  Creek Nation i n  

t h e  Treasury of t h e  United S t a t e s .  This c o n t r a c t  was executed by t h e  

p a r t i e s  i n  February,  1962, and approved by t h e  Commissioner o f  I n d i a n  

A f f a i r s  i n  March, 1962, before  t h e  t r a i l  of t h i s  c a s e  b e f o r e  t h e  Con- 

mission.  M r .  Tucker ' s  s e w i c e s  were, t h e r e f o r e ,  n o t  c o n t i n g e n t  on t h e  

outcome of t h i s  l i t i g a t i o n .  

14. S ince  Mr.  Tucker had l i v e d  i n  t h e  v i c i n i t y  of t h e  lands  

invo lved  and t r a v e l e d  ac ross  then f o r  many years ,  and had done farm 

a p p r a i s a l  work i n  t h e  a reas  contiguous t o  them, and had performed t h e  

a f o r e s a i d  a p p r a i s a l  work i n  t h e  Cherokee case ,  he  had a f a m i l i a r i t y  

w i t h  t h e  l a n d s  which proved t o  be of g r e a t  va lue  i n  connec t ion  w i t h  

h i s  a p p r a i s a l .  He had a l s o  f o r  some years  taught  farm a p p r a i s a l  and 

farm management and agrLcul tura1 economics courses at: Oklahoma S t a t e  

U n i v e r s i t y  ( then Oklahom A. & 'M. College), S t i l l w a t e r ,  Oklahona, and 

w a s  a s s o c i a t e d  f o r  years  wi th  t h e  U. S. A g r i c u l t u r a l  Experiment S t a t i o n  
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a t  s a i d  Col lege  doing farm resea rch  work on lands  i n  Oklahova, and 

was t h c r e f c r c  enicec:ly q u z l i f i e d  t o  do the a p p r a i s a l  work i n  t h i s  

case .  I n  1957 P;r. Tucker, accepted a  f u l l  time teaching ass%gnmer.t a t  

C a l i f o r n i a  S t a t e  Polytechnic  Ccl lege-  a t  Fomona, C a l i f o r n i a ,  t eac5 icg  

a g r i c u l t u r a l  eccnomics courses ;  farm management, farm prod~c:s  p r i c e s ,  

and farm marketing,  and some a p p r a i s a l  p r a c t i c e  i n  t h e  farm mazagement 

c o c r s e s .  f n  t h e  s p r i n g  of  1959 he res igned h i s  teaching ass ignments ,  

and became assocLated w i t h  the  Roy C. Seeley & Conpany, Los k c g e l e s ,  

C a l i f o r n i a ,  a r e a l  e s t a t e -  brokerage and a p p r a i s a l  f i rm,  a s  a  f u l l  time 

a p p r a i s e r .  ,- 

15. A f t e r  an unsuccessful  a t tempt  t o  s e t t l e  the  m a t t e r ,  hearLcgs 

were h e l d  f o r  a  pe r iod  of four  days s t a r t i n g  March 6 ,  1962. The 
--\ 

t r a n s c r i p t  c o n s i s t e d  of 535 pages and included t h e  test imony o f  t h r e e  1 
-1 

e x p e r t  wi tnesses :  one a p p r a i s e r  f o r  t h e  p l a i n t i f f ;  and two f o r  t h e  

16. During t h e  t r i a l  p l a i n t i f f ' s  counsel  presented 28 s e l e c t e d  

e x h i b i t s ,  and a t  t h e  reques t  of t h e  Commission, M r .  Tucker, p l a i n t i f f ' s  

a p p r a i s e r ,  p repared  f o r  the  record an a d d i t i o n a l  map of t h e  a r e a ,  t o  be 

p r e s e n t e d  a f t e r  t h e  c l o s e ,  of the  hea r ings ,  which when f i l e d  became 

P l a i n t i f f ' s  E x h i b i t  29. These e x h i b i t s  cons i s t ed  of maps and records  

of t h e  I n d i a n  O f f i c e  f i l e s  reproduced from records  on f i l e  a t  the  

N a t i o n a l  Arch ives ,  developed from the  resea rch  of counsel;  a l s o  Execut ive  

Qocurneirts o f  Congress,  e x t r a c t s  f r o n e e  published r e p o r t s  of the  Com- 

miss ioner  of I n d i a n  A f f a i r s ,  and p a r t i c u l a r l y  the  r e p o r t s  of  t h e  United 
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1. 
S t a t e s  Indian Agents f o r  the  Creek Nat ion,  and o t h e r s ,  cover ing t h e  

per iod 1836-1868, and 1891, e x t r a c t s  f r o m . h i s t o r i e s ,  and t h e  Eleventh  

Census of the  United S t a t e s ; p l a t s  f rom Royce's I n d i a a  Land Cess ions ,  

18th  Annual Report, Bureau of American Ethnology, and a copy of the  

S o i l  Survey of Cleveland County, Oklahoma, t h e  only  one w i t h i n  t h e  a r e a  

involved t h a t  could then be obta ined.  

During t h e - t r i a l  defendant,  r epresen ted  by a b l e  and s k i l l f u l  c o u n s e l ,  

presented 21 e x h i b i t s  of a  s i m i l a r  n a t u r e  i n  support  of i t s  c o n t e n t i o n s .  

A t o t a l  of 50 e x h i b i t s  were presented by bo th  p a r t i e s .  

A t  t h e  t r i a l  p l a i n t i f f ' s  a p p r a i s e r ,  M r .  E .  A. Tucker, t e s t i f i e d  

 ion. a t  l eng th  on the  f a i r  market value of t h e  Creek lands  i n  ques" 

M r .  Tucker presented h i s  a p p r a i s a l  r e p o r t  on t h e  f a i r  market v a l u e  of 
/' 

t h e  lands ,  which consis ted of 115 pages of maps, s t a t i s t i c s ,  graphs ,  and 

l1 

\ - t e x t  r e l a t i v e  t o  the  lands i n  quest ion.  

Defendant presented t h e  test imony of two e x p e r t  w i t n e s s e s ,  M r .  Roscoe 

H. S e a r s ,  and H. J. G a r r e t t ,  both  of Oklahoma C i t y ,  Oklahoma, e x p e r t  

r e a l  e s t a t e  appra i se r s ,  who t e s t i f i e d  a t  l eng th .  These a p p r a i s e r s  

prepared a  j o i n t  appra i sa l  r e p o r t  of 103 pages,  which was in t roduced  i n  

evidence as Defendant's Exhibi t  No. 17 ,  i n  suppor t  of t h e i r  op in ion  of 

t h e  f a i r  market value of these  Creek lands .  

On June 5 ,  1962, the  defendant f i l e d  w i t h  t h e  Cle rk  of t h e  Com- 

miss ion ,  and served on p l a i n t i f f ' s  counsel ,  Defendant's E x h i b i t  No. 21, 

a  zap showing the value of c e r t a i n  l ands  determined by t h e  Comrnissfon i n  

Rebraska,  Kansas and Oklahoma, which were no t  shown t o  be comparable o r  
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contig-ous t o  t h e  lands  i n  ques t ion .  and too remcte t o  be o f  v a l u e .  

With t h e  f i l i n g  of t h i s  e x l i b i t ,  by o r d e r  of t5e  Comnissicn t h e  e v i d e r c e  

on b s t h  s i d e s  vzs  c losed on June 5: 1362: and the  b r i e f i z g  p e r i o d  began 

t o  run from t h l t  d a t e .  

17.  On August 27, 1962,  p l a l z t L f f f s  c c c a s e l  f i l e d  p l s l ~ t i f f ' s  

requested f i n d i n g s  of f a c t  and b r i e f ,  o x t l i c i n g  i n  d e t a i l  t5e  fac" and 

i s s n e s  of law presen ted  i n  t h e  case .  Defe22an t t s  b r i e f  was f i l e d  on 

Febrcary 4 ,  1963. Th is  b r i e f  was e x p e r t l y  prepared,  and con ta iced  163 

p r i n t e d  pages,  embodying 22 reqses ted  f i n s i n g s  of f a c t  doccme~ted  by 

r e f e r e n c e s  t o  t h e  record ,  objections t o  p l a i n t i f f ' s  & O  r eques ted  

f i n d i n g s  of fac:, and 12 subheads i n  o p p o s i t i o 2  t o  p l a i n t i f f ' s  p o s i t i o n .  

On May 3,  1963, p l a i n t i f f ' s  r e p l y  b r i e f  was f i l e d  wi th  t h e  Com- 

miss ion.  It c o n s i s t e d  of 79 mimeographed pages. . 
/' 
i 18. By agreement of counsel  t h e  c a s e  was t h e r e a f t e r  su3rnitted t o  

t h e  Commission f o r  dec i s ion  03 F e b ~ j a r y  25, 1964, without o r a l  argument. 

On November 25, 1964, t h e  Cornmission en te red  a  Motice to t h e  P a r t i e s  

t a k i n g  j u d i c i a l  not, ice of t h e  s o i l  conserva t ion  r e p o r t s  of Dewey and 

Canadian Coan t ies ,  Oklahoma, o f f i c i a l  p u b l i c a t i o n s  of the  Uni ted S t a t e s  

, 
Department of Agr icu l tu re ,  i n  c o n n e c t i m  w i t h  t h e  i s s u e  o f  va lue .  

1 9 .  On December 15, 1965, t h i s  Commission rendered i t s  I n t e r l o c u t o r y  

. Decree ho ld ing  t h a t  rhe 2,037,414.62 a c r e s  of Creek lands  ceded t o  de- 

fendan t  i n  the Treaty  of August 7 ,  1856, and f o r  which defendant  had 

p a i d  $1,000,000.00, had a  f a i r  market v a l c e  of $2,037,414.62 o r - $ 1 . 0 0  

P e r  a c r e ;  t h a t  the  cons idera t ion  pa id  was unconsciona5fe, and t h a t  



p l a i n t i f f  was e n t i t l e d  t o  recover f ron  defendant the  sum o f  $1,037,414.62, 

l e s s  any c r e d i t s  due defendant a s  o f f s e t s .  I n  support  o f  our  decree we 

made 34 f indings  of f a c t ,  and rendered a support ing opinion,  which a r e  

s e t  f o r t h  and repor ted i n  16 Ind.  C1. Coinm. 431-478. 

20. P l a i n t i f f ,  a f t e r  a review of our  f ind ings  and opinion,  decided 

n o t  t o  appeal the  mat ter  t o  the  Court of Claims. 
*. 

21. P l a i n t i f f ' s  counsel  then turned t o  the  c o n s i d e r a t i o n  of the  

i s s u e  of the  defendant ' s  o f f s e t  claims.  

- P l a i n t i f f  r s  counsel  requested defendan t r s  counsel  t o  make an e a r l y  

inqu i ry  and d i sc losure  of defendant 's  of £ s e t  claims.  Counsel f o r  

p l a i n t i f f  reviewed a r e p o r t  of t h e  General Accounting O f f i c e  submitted 

i n  t h i s  case  (Def. Ex. 20), cons i s t ing  of 38 pages of f i g u r e s  and t e x t  

- ,  r e l a t i v e  t o  t h e  disbursements of defendant under the  Trea ty  of August 7 ,  
\ - 

1856, and found no claims which i n  h i s  opinion defendant could  p roper ly  

p r e s e n t  a g a i n s t  the  Creek.Nation of Oklahoma i n  t h i s  mat te r .  I n  h i s  

op in ion ,  a l l  o f f s e t s  aga ins t  t h a t  Nation had been s e t t l e d  i n  p r i o r  

l i t i g a t i o n .  

. Accordingly, on February ,25, 1966, p l a i n t i f f ' s  counsel  f i l e d  

" P l a i n t i f f ' s  Motion f o r  Entry of F ina l  Judgment", c a l l i n g  t h e  C o ~ m i s s i o n ' s  

a t t e n t i o n  t o  a s t i p u l a t i o n  of the  p a r t i e s ,  dated and f i l e d  September 15,  

1959, i n  Creek Nation, e t  a1  v. United S t a t e s ,  Docket 21, and approved by 

t h e  Commission on September 28, 1959, which counsel  contended had s e t t l e d  

t h e  o f f s e t  claims of defendent; and a t tached t h e r e t o  a copy of t h e  

s t i p u l a t i o n ,  and order  of the  Commission approving it. 

i 
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C)n >:arch 8 ,  1966, defcnd2nt f i l e d  i t s  c \b ject icns  tz mctisn  f c r  

en t ry  c f  f i n a l  j c d ~ n e n t  a-d mcticn f z r  e s t e x i c h  of t i n e  c f  60 days ,  

o r  c-ti1 Kay 1, 19E6: i n  1i5ich t o  f i l e  it,: aner.ded acs-der. On A p r i i  1, 

1966: the  C c m i s s i o n  entered i t s  order extezding ~o Xsy i, 1966, t 5 e  time 

Defendar.tls amended . m s w e r  vas f i l e d  on A p r i l  2 5 ,  1966, and s e t  up 

disburseme-ts from june 30, 1956 f o r  :he e n t i r e  Five CFvi l ized T r i b e s  

g e n e r a l l y ,  claimLng t h a t  t 5 e  United S t a t e s  was e z t i t l e d  t o  o f f s e t  a g a l n s t  

o r  $48,316.40, expended f o r  mnageaent of I n d i a c  t r c s t  p r s p e r t y  d u r i s g  t h e  

per iod >me 30, 1956 t o  June 30, 1965. 

A f t e r  i n v e s t i g a t i e n ,  p l a i n t i f f ' s  c c z s s e l  f i l e d  w i t h  t h e  Commission - 

on A p r i l  29, 1966, p la ic : i f f r s  respsnse- t o  d e f e r d a c t r s  answer on o f f s e t s ,  
- 

[ o b j e c t i n g  t o  defezl&antts o f f s e t  claims. I n  p repzr ing  t h e  defense  t o  t h e  

- Gover>mentts o f f s e t  c l a i m s , , p l a i n t i f f ' s  cczrisel had p e r s z z a l  coriferences 

w i t h  t h e  I n d l a n  Claims Sect ion,  General Serv ices  Admin is t ra t ion  and c f f i -  

c i a l s  of t h e  Bureau of Ind ian  A f f a i r s .  The l a t t e r  o f f i c e ,  a f t e r  a  thcrough 

review, advised t h a t  the  sums involved i n  t h e  d e f e n d a s t l s  c l a i m . f o r  o f f s e t s  

were e d m i n i s t r a t i v e  i n  na tu re ,  a3d a l s o  involved individual I n d i a n  moneys, 

a s  d is t ingufsh-ed;  from t r i b a l  expenses. The a t t o r c e y  f o r  t h e  defendant  was 

then so  advised by M r .  K iebe l l .  This m a t e r i a l  was then confirmed by 

snpplemental  i n v e s t i g a t i o n  a t  the  Ehskogee, Okla5oma, branch of t h e  

Bureau of I n d i a n  A f f a i r s .  

F o r t i f i e d  x.:ith the  r e s u l t s  of t h i s  i c v e s t i g s t i o n  p l a i n t i f f ' s  counse l  

requested d e f e n d a c t ' s  counsel t o  x.:ithdrsw defendant ' s  o f f s e t  c la ims from - 
'I 

t h i s  Creek c a s e ;  and i f  defendant l e s i r e d  t o  i c v e s t i g a t e  f u r t h e r  t h e  claimed 

o f f s e t s ,  i t  could  asser: thcm i n  m o t h e r  pending Creek case  and l i t i g a t e  

them t h e r e .  Cocnscl  f o r  defendznt agree? t o  thLs scggest ion.  
.--'-- 
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( 
22. Counsel f o r  the  p a r t i e s  agreed upon and f i l e d  t h e i r  " J o i n t  

Notion For An Order To Enter  F i n a l  Judgment And To Postpone Asser t ion  

O f  O f f s e t s  To Other Creek Ration Claims Cases" on August 11,  1966. 

On August 1 7 ,  1966, we issued our Order e n t e r i n g  f i n a l  judgment i n  favor  

of t h e  Creek Nation i n  the  amount of $1,037,414.62. I n  t h i s  o r d e r  we 

postponed the  determination of the  claimed o f f s e t s  which may be again  

claimed i n  o t h e r  cases  of the  Creek Kat ion pending before  t h e  Conmission 

and n o t  y e t  f u l l y  adjudicated.  

23. The f i n a l  judgment i n  t h i s  mat te r  was en te red  on August 17,  

1966, pursuant  t o  the  s a i d  j o i n t  motion of t h e  p a r t i e s ,  and i n  accordance 

w i t h  t h e  f i n d i n g s  of f a c t ,  opinion,  and i n t e r l o c u t o r y  decree of t h e  Com- 

- miss ion  da ted  December 15, 1965 (16 Ind.  C 1 .  Comrn. 431-478), awarding t o  

t h e  Creek Nation of Oklahoma, p l a i n t i f f ,  t h e  sum of $1,037,414.62. The 

2~OUnt  o f  t h e  judgment has  been appropr ia ted  i n  the  "Supplemental 

Appropr ia t ion  Act,  1967", approved on .0c tober  27, 1966 (Pub. Law 89-697, 

8 9 t h  Cong., H. R .  18381, 80 S t a t .  1057, Chapter V I I I ,  p. 1065; H. Doc. 

No. 522, 8 9 t h  Cong., 2d Sess. ,  pp. 3,  19),  and i s  now on d e p o s i t  i n  t h e  

Uni ted S t a t e s  Treasury t o  the  c r e d i t  of t h e  Creek Nation of Oklahoma 

and draws f o u r  percent  i n t e r e s t  p e r  annum i n  favor  of s a i d  I n d i a n s .  

24. Counsel f o r  the  p l a i n t i f f  has requested a f e e  of t e n  p e r c e n t  o f  

t h e  f i n a l  judgment i n  t h i s  mat ter  i n  h i s  a p p l i c a t i o n  which was f i l e d  on 

Kovember 14,  1966. 

On November 17, 1966, the  Department of J u s t i c e  wrote t h e  Department 

o f  t h e  I n t e r i o r  and requested t h a t  it i n d i c a t e  whether it  had any 

o b j e c t i o n  t o  the  allowance of the  a t to rney  f e e  f i l e d  by M r .  K i e b e l l .  
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The mat ter  Ia:as r e f e r r e d  t o  the  S o l i c i t o r  and the  Eureau of I n d i a n  

A f f a i r s .  

The Eurean of Ind ian  A f f a i r s  s t a t e d  i n  i t s  rmnorendzm dated 

November 21, 1966, t o  the  S o l i c i t o r  t h a t  s ince  i t  did  not  p a r t i c i p a t e  

i n  tbe  l i t i g a t i o n  of the  case  i t  does no t  have s u f f i c i e n t  d e t a i l e d  

infcrmat ion upon which t o  make any reconqendation as  t o  t h e  amount c f  

com~eosa t ion  t o  be awarded. However, i t  was pointed out  t h a t  the  approved 

c o n t r a c t  au thor izes  the  percentage claimed. On t h i s  b a s i s  t h e  S o l i c i t o r  

on behalf  of the  Department of the  I n t e r i o r  advised the Department of 

- J u s t i c e  b y - l e t t e r  dated November 28, 1966 t h a t ,  i n  e f f e c t ,  no p o s i t i o n  

could  be taken i n  t h e . m a t t e r .  The Department of J u s t i c e  then advised t h e  

Commission by l e t t e r  dated December 1, 1966 t h a t  i t  had rece ived  t h e  

a f o r e s a i d  information from t h e  Department of the  I n t e r i o r ;  t h a t  t h e  
- 

Department of 3 u s t i c e  t akes  no p o s i t i o n  on t h e  allowance o r  d isa l lowance 

of t h e  percentage claimed; b u t  t h a t  t h e  f e e  requested i s  w i t h i n  t h e  

l i m i t s  of M r .  N i e b e l l l s  c o n t r a c t  wi th  t h e  p e t i t i o n i n g  t r i b e .  

25. On December 9 ,  1966, the  CommFssion t ransmit ted M r .  N i e b e l l l s  

a p p l i c a t i o n  by a i r  mail  t o  t h e  p r i n c i p a l  ch ie f  of the  Creek Nation of 

Oklahoma. Ro objec t ion  t o  t h e  allowance of the  requested f e e  has  been 

f i l e d  by t h e  s a i d  Creek Nation. 

26. The Conmission f i n d s  t h a t ,  based on the  f a c t s  s e t  ou t  i n  t h e  

above f i n d i n g s ,  counsel  f o r  t h e  p l a i n t i f f  here in  i s  e n t i t l e d  t o  a f e e  

of t e n  p e r c e n t  of the  amount of the  f i n a l  judgment i n  t h i s  mat te r  o f  
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$1,037,414.62 recovered by the  Creek Kation of Oklahoma, which i n  

f i g u r e s  i n  $103,741.46, An appropr iz te  o rder  t o  t h i s  e f f e c t  w i l l  

be en te red  herein .  
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