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Appearances: 

Guy Mar t in ,  w i t h  whom were 
Robert  J ,  Nordhaus, James L. Kunen,. 
Davis, Graham & S tubbs, and 
Roy T.  140bley, 

At torneys  f o r  P e t i t i o n e r  

' t 
, . :- . . .. . . Bernsrd If. N e w b u ~ g ,  w i t h  whom was 

M r .  A s s i s t a n t  Attorney General 
E h i n  L. Weisl, Jr., 

Attorxxys f o r  Defendant. 

S c o t t ,  A S S C ? C ~ Z ~ P _  C~1111lii~siori~l-r, de l i ve red  the opin ion  of t h e  

I n  tl!e prior  proceedings i n  cll is  m a t t e r ,  w e  found t h a t ,  w i t h  

t h e  exceptcon of the  confirmed S p a l ~ i s l l  and Hexican land g r a n t s  w i t h i n  
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the  a r e a ,  the J i c a r i l l a  Apache Tr ibe  he ld  o r i g i n a l  t i t l e .  t o  c e r t a i n  

lands descr ibed  i n  Finding K O .  60 ;  and t h a t  dur ing  bo th  Spanish  and 

Mexican sovere ignty  l a rge  a reas  of land were g ran ted  t c  i n d i v i d u a l s  and 

communities which were subsequently confirmed by t h e  Congress of the  

United S t a t e s  and by the  United S t a t e s  Court  of P r i v a t e  Land Claims. 

I n  t h i s  op in ion  t h i s  Commission s t a t e d :  

Th i s  c a s e  w i l l  now proceed t o  a  de t e rmina t ion  of t h e  
f u r t h e r  i s s u e s ,  inc luding  a l l  r e l e v a n t  m a t t e r s  concern ing  
Spanish  and Mexican land g r a n t s ,  bo th  of law and f a c t ,  t h e  
amount of acreages  contained i n  s a i d  g r a n t s  and w i t h i n  t h e  
boundaries  descr ibed  i n  ou r  Finding No. 60, and t h e  d a t e  
of v a l u a t i o n  of t he  lands awarded t o  t h e  J i c a r i l l a  Apache 
Tr ibe .  

* * *  
The i n t e r l o c u t o r y  o rde r  i s sued  on t h e  same d a t e  provided:  

** t h e  whi te  c i t i z e n r y ,  g radua l ly  acqu i r ed  t h e  abo- 
r i g i n a l  lands  of  t h e  J i c a r i l l a  Apache T r i b e  a s  more p a r t i -  
c u l a r l y  descr ibed  i n  t h e  Commission's F inding  60; 

I T  I S  THEREFORE ORDERED t h a t  t h i s  c a s e  s h a l l  proceed 
f o r  t h e  de te rmina t ion  of t he  acreage  of t h a t  a r e a  a s  s e t  
f o r t h  i n  t h e  Commission's Finding 60, a l l  r e l e v a n t  m a t t e r s  
concerning Spanish and Mexican land  g r a n t s  w i t h i n  s a i d  a r e a ,  
and f o r  purposes of t h e  eva lua t ion ,  t h e  t ime o r  t imes  s a i d  
a r e a  was acquired by t h e  United S t a t e s ,  p rovided ,  however, 
t h a t ,  i f  t h e  p a r t i e s  should mutual ly ag ree  on s a i d  d a t e  o r  
d a t e s  of eva lua t ion  of t h e  lands awarded h e r e i n ,  s u b j e c t  
t o  t h e  approval  of t he  Commission, then  t h i s  c a s e  s h a l l  
proceed wi th  t h e  hear ing  on v a l u a t i o n ,  (Emphasis suppl ied . )  

* * *  
The p a r t i e s  have s t i p u l a t e d  and we have s o  found a s  t o  t h e  acreage  

con ta ined  w i t h i n  t h e  boundaries desc r ibed  i n  F inding  60, a s  d e p i c t e d  by 

t h e  Bureau o f  Land Management Map, i . e , ,  14,026,000 a c r e s  i n c l u d i n g  t h e  

confirmed Mexican and Spanish land g r a n t s .  
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The p a r t i e s  a l s o  s t i p u l a t e d  and w e  have so found t h a t  t he  g r a n t s ,  

o r  p o r t i o n s  of them ly ing  wi th in  t h a t  a r e a ,  a r e  as fo l lows:  

Acres  

Sangre d e  C r i s t o  
Max7c.e 11 
Arroyo Hondo 
Anto i n e  Ler 0 . a  

V a l l e  
Pueblo de Pecos 
Los Tr igos  
San Miguel d e l  Bado 
San C r i s t o v a l  
G a l i s t e o  
Agua Negra 
Lamy 
Pablo Montoya 1 
Baca Locat ion No. 2) 
Mor a 1 
L a s  V e ~ a s )  
T e c e l o t e  ) 
S c o l l y  ) 
Antonio O r t l z  
P r e s t o n  Beck) 
Anton Chico ) 
Perea 1 

T o t a l  . '4,859-,576.23 

It was f u r t h e r  s t i p u l a t e d  between t h e  p a r t i e s  and we have s o  found 
' . 

that t h e  p o r t i o n  of Baca Locat ion No. 2 which does n o t  ove r l ap  t h e  Pablo 

Montoya g r a n t ,  c o n s i s t i n g  of 52,109 a c r e s ,  should be cons idered  as s u b j e c t  

t o  I n d i a n  t i t l e  a f t e r  1848. Accordingly, t h e  p o r t i o n  of t h e  Montoya g r a n t  

t o  be exc luded  under Finding No. 60 has  been reduced i n  s i z e  t o  656,691 

a c r e s  and t h e  t o t a l  a r e a  of t h e  land g r a n t s  t o  be considered is  4,807,467.23 

a c r e s .  The d i f f e r e n c e  between t h e  t o t a l  acreage of t h e  award area and 

t h i s  l and  grant acreage i s  9,218,532.77' a c r e s .  

For  de te r in ina t ion  by t h i s  Commission a t  t h i s  t ime a r e  i s s u e s  

r e l a t i n g  t o  (1) tile l i a b i l i t y  of t h e  United S t a t e s  t o  t h e  p e t i t i o n e r s ,  
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i f  any, as  t o  t he  s a i d  confirmed land g r a n t s ,  and (2)  t h e  d a t e  of 

eva lua t ion .  

'fie Land Grants - 

The p e t i t i o n e r s  have presented  impressive and voluminous documentery 

and o ther  evidence and testimony seeking t o  ove r tu rn  t h e  long l i n e  of 

dec i s ions  i n  which t h i s  Commission has  c o n s i s t e n t l y  h e l d  t h a t  t h e  v a l i d i t y  

of confirmed Spanish and Mexican land g r a n t s  cannot be ques t ioned .  

The defendant has  c o n s i s t e n t l y  maintained and p re sen ted  ev idence  

and testimony t o  support its p o s i t i o n ,  t h a t  t h e  United S t a t e s  cannot  

be h e l d  l i a b l e  with r e spec t  t o  land g r a n t s  a l r eady  d e c l a r e d  v a l i d  by 

t h e  Congress o r  t h e  Court of P r i v a t e  Land Claims; and t h a t  t h e  v a l i d i t y  

and e x t e n t  of confirmed land g r a n t s  has  a l r eady  been determined by a 

i 
--- body ves t ed  wi th  j u d i c i a l  capac i ty ,  and cannot be re-examined by t h i s  

Commission. 

Counsel f o r  both p a r t i e s  presented  t h i s  phase of t h e  p roceed ing  

i n  g r e a t  depth. We h a v e g ~ ~ c a r e f u l  s tudy  of and s e r i o u s  c o n s i d e r a t i o n  

t o  t h e  provocat ive and i l l umina t ing  testimony of t h e  e x p e r t s ,  t h e  

c a r e f u l  s e l e c t i o n  of r e l evan t  documentary evidence and t h e  l e a r n e d  

and e x c e l l e n t l y  prepared proposed f i n d i n g s  and b r i e f s  of t h e  p a r t i e s .  

I n  b r i e f ,  t h e  pos i t i on  of t h e  p e t i t i o n e r  i s  t h a t  t h e  fundamental  

I n d i a n  a b o r i g i n a l  r i g h t s  of use and occupancy were not  d i v e s t e d  by t h e  

Mexican and Spanish land g r a n t s ;  t h a t  such r i g h t s  were d i v e s t e d  only  

t o  t h e  e x t e n t  t h a t  the grantees  took phys i ca l  posses s ion  of s a m e ;  

and t h a t  t h e  s a i d  grants  were made by Spain and Mexico s u b j e c t  t o  t h e  

I n d i a n  t i t l e  and r i g h t s  of use and occupancy. 
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The de tendsrnt contends these  q u e s t  ions  a r e  s t a r e  d e c i e i s  , and 

c i t e s  a n u ~ b c r  of ca ses  i n  ~ : h i c h  the Co-.mission h a s  cons ide red  and 

ru l ed  on t h e s e  ques t ions  i n  n a t t e r s  involv ing  o t h e r  a r e a s  which were ,  

a s  i n  t h i s  ca se ,  ceded t o  t h e  United S t z t e s  by &xico  by t h e  T r e a t y  

of Guadalupe Hidalgo, February 2 ,  1848 (9 S t a t .  922).  

Af t e r  a c n r e f u l  s tudy and e v a l u a t i o n  of t h e  r eco rd  h e r e i n ,  we 

are  of t h e  o?phion t h a t  t h e  evidence and test imony does n o t  j u s t i f y  

a v a r i a n c e  f r o 3  the p o s i t i o n  which t h i s  Commission h a s  p r e v i o u s l y  

t aken  i n  matters involv ing  t h e s e  i s s u e s  r e l a t i n g  t o  Mexican and Spanish  

land  g r a n t s .  (Thompson ( Ind ians  of C e l i f o r n i a )  v.  United S t a t e s ,  8 Ind .  

C l .  Comrn. 1, 22 (1959)); Pueblo de C o t h i t i  v .  United S t a t e s ,  7 Ind .  C 1 .  

Com. '422 ,  451, 452-3 (1959); Pueblo de I s l e t a  v ,  United S t a t e s ,  7 Ind .  

C 1 .  Corn .  519 (1959), affld. 152 C. C l s .  866 (1961),  c e r t .  den. 368 U. S ,  

822 (1961); Tueblo de Z ia  v., United S t a t e s ,  11 Lnd. C l .  Comm, 131 ( l962) ,  

r e v l d " b n  o t h e r  g;omds C.  C l s .  Appeal ~o.".9-52, decided A p r i l  17,  1964; 

S e x k m l e  K z t i o r ~  v. Urrited S t a t e s ,  13 Ind.  C 1 .  Cam. 326, 368 (1964)). 

We, tfie-refore, bo ld  the;' t h e  I n d i a  t i t l e  t o  t h e  l a n d s  embraced 

w i t h i n  t h e  .ward 2rea descr ibed  i n  Finding No. 60 h e r e i n  which were i n  

the a r e a s  of t h e  confirmed Spanis5 m d  1,kxican land g r a n t s  (see o u r  

F indings  6& and 55, w) was e x t i r g u i s h e d  by t h e  p r i o r  sove re ign  and 

n o t  by t h e  d e f e n d a ~ t ;  t h a t  t h e s e  lznds  never became a p z r t  of t h e  p u b l i c  

doxain  of the  defendzc t ;  and t hz t  t h e  defendant hzs no l i e b i l i t y  f o r  

any t o r t i o u s  a c t s  of t he  p r i o r  sovere igns  which may have been committed 

-in t h e  a c t s  k ~ h i ~ h  l e d  t o  ';he ext inguis i~ment  of s a i d  t i t l e .  I n  t h e  
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Cochi.tF case, s u p r a ,  we e ~ p r e s s e d  our opinion on t h e  va r ious  f a c e t s  -- 

of t h i s  i s s u e  a t  length.  

The Dzte of Valuaticln --- -- 
ide next consider t h e  i ssues  &ich are involved i n  our determination 

of t h e  date  a t  which the  J i c o r i l l n s '  Indian title t o  t h e  s a i d  lands was 

extinguished by the defendank, and thus tflc dace on ~ h i c h  the  f a i r  

mzrket va lue  of these  lands must be  determined. 

I n  our prior proceeding in t h i s  matter  we ind ica ted  t h a t ,  based 

upon the then e x ~ i l a b l e  faces of record, t h e  extinguishment of t h e  

Indian t i t l e  had been gradual throughout the  years f o l l m i n g  the  assumption 

of sovereignty by t h e  defendant i n  1848 up u n t i l  com?lete extinguishment 

(' i n  later years  by reason of s u f f i c i e n t  d i s rup t ion  of t h e i r  use and occu- 

pancy of t h e  award area as t o  deprive them of thei .r ,continued use  and 

occupation of t h e  lands i n  t h e i r  usual  way, i.e., t h e  annual cycle  - 
hunting,  gathering,  e t c .  Hok~ever, based on t h e  facts developed i n  t h i s  

supplerrtental proceeding, we haxre found t h a t  t h e  cx t i~gu i shc ten t  of t h e  

s a i d  Indian t i t l e  was not by segaents a t  d i f f e r e n t  times; and t h a t  t h e  

t i t l e  t o  t h e  area was exti.ngrrfshed on t h e  daxe these  Indians w e r e  f o r c i b l y  

removed t o  F o r t  Stanton on August 20, 1883. 

The docurnentaq evidence and testimony pi-escnted i n  t h i s  suppletnental 

proceeding has provided a s u f f i c i e n t  bas i s  f o r  our f inal .  determination 

of t h e  d a t e  of taking. Since there  was never a t r e a t y  of cess ion of t h e  

said Lands and s ince  the ear ly  E;.:ecutive Order Reservations, through no 

f a u l t  on the p a r t  of these Indians, proved t o  be merely abor t ive  a t tempts  
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t o  provide  t h e  J i c a . r i 1 l . z ~  with a permc7,;zent home, i.t has  heen necessary  

f o r  us t o  determine the  dz te  of er,tinguis!:rxr:t of Ind ian  t i t l e  on t h e  

b a s i s  of d j - s r u p ~ i o a  and d e p r i v e t i n s .  

We have,  t he re fo re ,  made d e t a i l e d  F iodings  of Fact numbered 69 

through 168 which r e f l e c t  the chronologica l  h i s t o r i c a l  f a c t s  of r eco rd  

a.nd t h e  a p p l i c a t i o a  of t h e  s c i e n t i f i c  techniques  of t h e  f i e l d s  of . 

app l i ed  geogrsphy a2d antl ._ropoloa i n  an  e f f o r t  t o  determine t h e  degree  

of conf i rn ia t ion  of t hese  through doarneatary and o t h e r  accep tab le  and 

r e l i a b l e  records .  

I n  t h i s ,  we have been f o r t u l a t e  i n  having a v a i l z b l e ,  f i e l d  inves-  

t i ga t ioz l s  made by D r .  Frarrk Hibben i n  1433 a ~ d  1934, a number of y e a r s  

p r i o r  t o  t h e  i n s t i t u t i o n  of t h i s  l i t i g a t i o n .  H i s  f i n d i n g s  at  t h a t  t ime 

i were made wholly w i t h a ~ t  t h e  iz ls tact  l i t i g a t i o n  i n  mind. H e  was a l s o  

for t rz~za te  i n  having f o r  h i s  a s s i s t a n c e  and ir?formatiorr aged J icari l la  

Ind ims ,  w';Lo personal ly  l i v e d  aid experienced t h e  J i c a r i l l a  way of l i f e  

i n  t h e  a w a d  erea d ~ r h n g  t h e  r e l a t i v e  per iod  a f t e r  the C i v i l  War. 

Gr . Hibben, dis t iz lguished au tho r i ty  i n  his f i e l d ,  supplemented the 

i n f  o r n e t i o a  t 5 u s  rece ived  by f i e l d  i n v e s t i g a t i o n s  2nd excava t ions  on 

xhic.h he was a s s i s t e d  by these  informsnts .  ???us, he was a b l e  t o  

conf i rm thei r  s ta tements .  These e f f o r t s  were supplemented by f u r t h e r  

f i e l d  in-v~st- igat io-as  zr,d excavetions made by Dr. Hibben in 1958, afller 

he had coztrzcted with the p e t i t i o n e r  t o  do s o  zxd t o  appear as he 

has at  t h e  proceedings before the C m i s s i o n  ss  an expe r t  w i tnes s .  

I n  ou r  F i n d i q s  nuxhered 81-98, we have d e t a i l e d  the  f a c t s  which 
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have been found from t h e  informat ion  provided by t h e  aged J i c a r i l l a  

informants  a s  they have been, i n  accordance with t h e  requi rements  and 

s t anda rds  of t h e  a r cheo log ica l  p r o f e s s i o n ,  confirmed through t h e  s a i d  

i n v e s t i g a t i o n s  and excavat ions  of D r .  Hibben. These f i n d i n g s  a l s o  

d e t a i l  t h e  f a c t s  r e s u l t i n g  from D r .  Hibben 's  s t u d i e s  and i n v e s t i g a t i o n s ,  

independent of t h e  informat ion  r ece ived  from these  informants .  D r .  

Hibben's tes t imony was, i n  subs tance ,  a s  a  mosaic, formed through t h e  

woven f a b r i c  a f  a l l  of h i s  sources  of information.  

Th i s  mosaic,  as presented  by D r .  Hibben, r e f l e c t s  t h e  r e l e v a n t  

d e t a i l i n g  of t h e  areas of u se  and occupat ion  by t h e  J i c a r i l l a s .  It 

r e f l e c t e d  t h e  camp s i t e s ,  t h e  geographica l  l o c a t i o n  of game f o r  t h e  

h u n t ,  p l a n t s  f o r  t h e  ga the r ing  and t h e  sac red  p l aces  f o r  worsh ip ,  t rai ls  
$ 

5 - and o t h e r  r e l e v a n t  d e t a i l s  of u se  and occupat ion.  Even g e n e r a l  i n d i c a t i o n s  
. - 

of t h e  p e r i o d  of u s e  and occupat ion a f t e r  t h e  C i v i l  War were developed 

which have been of p a r t i c u l a r  va lue  t o  u s  i n  our assessment  of o t h e r  

e v i d e n t i a r y  m a t e r i a l  i n  t h e  r eco rd  i n  t h i s  mat te r .  

D r .  Leroy Gordon, an expe r t  i n  t h e  f i e l d  of a p p l i e d  geography, 

t e s t i f i e d  f o r  t h e  p e t i t i o n e r .  We have d e t a i l e d  t h e  f a c t s  we have  found 

i n  t h i s  p a r t i c u l a r  phase of our o v e r a l l  f a c t u z l  c o n s i d e r a t i o n  i n  our  

F ind ings  c f  Fac t  numbered 99-122. 

B r i e f l y  s t a t e d ,  we have found t h a t  dur ing  t h e  r e l e v a n t  p e r i o d  

su rveys  were made i n  t he  award a rea .  by t h e  defendant p r i o r  t o  t h e  

v o l u n t a r y  abandonment thereof  by t h e  J i c a r i l l a  and p r i o r  t o  a d i s r u p t  i on  

of t h e i r  I n d i a n  way of l i f e  t h e r e i n  s u f f i c i e n t  t o  dep r ive  them of  t h e i r  
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use  and occupat ion t h e r e o f .  D r .  Gordon provided r e l e v a n t  sa rvey  

p l a t s  and maps of t h e  a r e a  f c r  .the re levant  y e a r s .  

I n  our Finding of Fact No. I01  we  have s e t  out the number of 

surveys made each yea r  from 1856 through 1900. The m a j o r i t y  of t h e  

surveys were between 1879 and 1883. A t o t a l  of 454 t o m s k i p s  were 

s u r v ~ y e d  i n  t h i s  per iod .  Of t h e s e  122 were surveyed p r i o r  t o  1879 and 

20 from 1884 t o  1900. For t h e  per iod  1879 through 1883 as fo l lows:  

Number of 
Townships 

Grazing throughout t h e  a r e a  was p rac t i ced .  A few s t r a i g h t  l i n e d  
-- . 

. t a r b w i r e  f e n c e s  were e rec t ed .  These, however, d id  not  d e t e r  t h e s e  

I n d i a n s  from t h e i r  f a r - f l u n g  a c t i v i t i e s  throughout t h e  area, inc lud ing  

t h e  dep reda t ions  and t h e  k i l l i n g  of c a t t l e  graz ing  t h e r e i n .  

With t h e  excep t ion  of b r i e f  pe r iods  during t h e  a b o r t i v e  a t t empt s  t o  

t h e s e  I n d i a n s  on permanent r e s e r ~ t  ions  p r i o r  t o  t h e i r  placement 

a t  F o r t  S t a n t o n  i n  1883, they  used two agency l o c a t i o n s  as g e n e r a l  head- 

q u a r t e r s .  One of t h e s e ,  known as t h e  Abiquiu Agency, was l o c a t e d  a 

s h o r t  d i s t a n c e  west of t h e  Rio Grande River.  The o t h e r ,  known as t h e  

Cimarron Agency, was loca t ed  on t h e  Maxwell Grant t o  t h e  no r th  and east 

of S a n t a  Fe. 

These agenc ie s ,  however, were not  r e s e r v a t i o n s ,  They w e r e  merely 

r a t i o n  p o i n t s .  The r a t i o n s  suppl ied  a t  t hese  loca t ions  were s a d l y  
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i n s u f f i c i e n t  f o r  t h e  needs of the  J i c a r i l l a .  A s  a  r e s u l t ,  these  

locat ions  were merely points  from which these  Indians  went throughout 

t h i s  area for  t h e i r  main subsistence i n  t h e i r  usual  way of l i f e ,  i . e . ,  

the annual cycle - the  hunt ,  the  gathering,  e t c .  The Cimarron and the  

Abiquiu J i c a r i l l a  joined together for  these  a c t i v i t i e s  . For example, 

on b y  23, 1876, an Indian Inspector reported t h a t  

,t< -k .L It would be impossible a t  t h i s  season of t h e  
year t o  accomplish t h e i r  removal by any means which 
t h e  Government can read i ly  bring i n t o  e f f e c t ,  because 
t h e  majori ty of them a r e  preparing t o  go on t h e i r  
annual hunt ,  on t h e  Pla ins  t o  t h e  eastward of t h e i r  
homes, and t h e i r  ponies a r e  i n  good condi t ion ,  * ;k 

(See Finding No. 126) 

On December 27, 1876, the Agent a t  Abiquiu repor ted  t h a t  

-2 -'- J- ,, ,. A much l a r g e r  number than usual  of my Apaches have,  
during t h e  pas t  f a l l ,  accompanied the Cimaron Ind ians  t o  
t h e  country between the  Cimaron and t h e  Arkansas r i v e r s ,  
i n  t h e i r  hunting expeditions. * * * 

(See Finding No. 127 ) 

The r e l a t i o n s  between the  United S ta tes  and t h e s e  Ind ians  a f t e r  

the  Mexican cess ion i n  1848 u n t i l  1887 when t h e  J i c a r i l l a  f i n a l l y  went 

on t h e i r  p resen t  r e se rva t ion  a r e  de ta i l ed  i n  our Findings  numbered 122 

through 168. The record is r i c h  i n  re levan t  documentary materials 

which includes  r e p o r t s  of the  m i l i t a r y ,  the  Indian agen t s ,  o f f i c i a l  

correspondence and repor t s ,  e t c .  

The aforesa id  abor t ive  attempts t o  provide permanent r e s e r v a t i o n s  

f o r  t h e  J i c a r i l l a  were made i n  1873, 1876, and 1880. These were a l s o  

noted f o r  t h e  i n t e r e s t  i n  and unsuccessful e f f o r t s  of t h e  defendant  t o  

consol idate  t h e  J i c a r i l l a  and Mescalero Apaches on one r e s e r v a t i o n .  
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The e f f o r t s  f o r  such c o n s o l i d a t i o n  f a i l e d  because of t h e  mutual 

o b j e c t i o n s  of the two t r i b e s .  The 1883 c o n s o l i d a t i o n ,  however, was 

a  f o r c e d  one,  c a r r i e d  out  by the  m i l i t a r y .  The f a i l u r e  of t h e  1873, 

1876 and 1880 a t tempts  was due p r i m a r i l y  t o  the  lack of adequate  pro-  

v i s i o n s  f o r  t h e s e  Ind ians  on t h e  r e s e r v a t i o n s ,  fo rc ing  them t o  r e t u r n  

t o  t h e i r  o l d  way of l i f e  i n  t h e  award a r e a  i n  each in s t ance .  

M e  have  a l s o  noted t h e  oppos i t i on  of t h e  p r i v a t e  c a t t l e  i n t e r e s t s  

t o  t h e  placement of t h e  J i c a r i l L a  on t h e  r e s e r v a t i o n  which was provided  

i n  1880. T h i s  oppos i t i on  was observed i n  r e t r o s p e c t  i n  1887 a f t e r  i n -  

v e s t i g a t i o n  when a renewed bu t  s u c c e s s f u l  e f f o r t  w a s  made a t  t h e  r e q u e s t  

of  t h e s e  I n d i a n s  t o  provide them permanently w i th  s u b s t a n t i a l l y  t h e  same 

r e s e r v a t i o n  area. 

It was n o t  u n t i l  on August 20, 1883, t h a t  t h e  o l d  way of l i f e  of 

t h e  J i c a r i l l a  i n  t h e  award a r e a  was s o  d i s r u p t e d  a s  t o  dep r ive  them of  

t h e i r  u s e  and occupancy of same. Th i s  was t h e  d a t e  t h a t  t h e  m i l i t a r y  

s t a r t e d  them o n  t h e i r  journey wi th  a t t e n d a n t  hzrdships  t o  F o r t  S t a n t o n  

t o  b e  j o i n e d  t h e r e  wi th  t h e  Mescalero Apaches. Although t h e r e  was l a c k  

of  adequa te  p r o v i s i o n  f o r  them a t  S t an ton ,  they  s tayed  on t h e r e  f o r  t h r e e  

y e a r s  when many escaped t o  t h e  award a r e a  and at tempted t o  engage i n  

t h e i r  o l d  way of l i f e  t o  a l i m i t e d  e x t e n t  and i n  a l i m i t e d  p o r t i o n  of 

t h e  a r e a .  

But t h e  b u f f a l o  had disappeared i n  1883. This meant t h a t  a n  

impor t an t  r e a s o n  f o r  t h e i r  r e t u r n  no longer  - e x i s t e d  i n  1886. During 

1884, 1885 and 1886 se t t l emen t  was developing i n  t h e  a r e a .  The m i l i t a r y  



17 Ind. C l .  Comm. 338 4 17 

a t  Fo r t  Union, loca ted  near Santa  Fe,  t ak ing  cognizance of  t h e  s i t u a t i o n ,  

gave sympathetic understanding and a s s i s t a n c e  i n  t he  l i g h t  of t h e  a t t e n d a n t  

circumstances which were brought t o  t h e  a t t e n t i o n  of a p p r o p r i a t e  o f f i c i a l s  

i n  Washington. 

These Indians  had s e n t  a de l ega t ion  t o  Washington a number of y e a r s  

be fo re  i n  an  e f f o r t  t o  secure  a permanent home. So, i n  1886, they  ex- 

pressed  a d e s i r e  t o  be placed on a r e s e r v a t i o n  i n  t h e  award area. They 

a l s o  named, as t h e i r  second choice,  t h e  a r e a  which had been provided  by 

t h e  Execut ive Order of 1880 bu t  r e tu rned  t o  t he  pub l i c  domain i n  1884. 

On February 11, 1887, Pres ident  Cleveland i ssued  an Execut ive  Order 

provid ing  f o r  t h e  r e s e r v a t i o n  t o  which they moved i n  1887 and o n  which 

they  r e s i d e  today. niis r e s e r v a t i o n  is ,  wi th  mhnor d i f f e r e n c e s ,  t h e  i i 

same as t h a t  c rea ted  i n  1880. 

W e  have had occasion i n  a number of our dec i s ions  t o  apply  s i m i l a r  

f a c t s  i n  our  determinat ions of t h e  r e l e v a n t  da t e s  of ex t inguishment  of 

I n d i a n  t i t l e  . 
I n  The Yavapai, et a1  v .  United S t a t e s ,  15 Ind. C 1 .  Comm. 68-115, 

as h e r e i n ,  t h e r e  were abo r t ive  e f f o r t s  t o  p lace  t h e  Ind ians  on permanent 

r e s e r v a t i o n s .  I n  1865 a r e s e r v a t i o n  was e s t a b l i s h e d  on t h e  Colorado 

River .  From t i m e  t o  time s m a l l  bands of Yavapai came on t h e  r e s e r v a t i o n  

b u t  never  s t ayed  long. They, as t h e  J i c a r i l l a ,  r e tu rned  t o  t h e i r  

customary h a b i t a t .  After miners and s e t t l e r s  a r r i v e d  i n  t h e  area 

h o s t i l i t i e s  commenced with these  Indians-and  continued wi thou t  i n t e r -  

r u p t i o n  u n t i l  they were rounded up i n  1873 by t h e  m i l i t a r y .  Many of  t h e  
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. Yavapai a l t e r n a t e d  between per iods  of submission when they drew r a t i o n s  

and rece ived  p r o t e c t i o n  from the  wh i t e s ,  and pe r iods  when they  r e t u r n e d  

t o  t h e i r  o ld  way of L i f e .  F i n a l l y  a r e s e r v a t i o n  was s e t  a p a r t  f o r  them 

i n  1871, and on May 1, 1873, t h e  Yzvapai, numbering about 2000, were 

placed on the  Camp Verde Reserva t ion .  This  d a t e  was determined by 

t h i s  Commission t o  be  t h e  d a t e  of t ak ing  of t h e i r  t i t l e .  

I n  Snake o r  P i u t e  T r ibe  v .  United S t a t e s ,  4 Ind .  C l .  Comm. 57l.A-626, 

we found t h a t  t h e  Indians  were deprived of t h e i r  o r i g i n a l  I n d i a n  u s e  and 

occupancy t i t l e  t o  t h e  lands  involved i n  January 1879 by t h e  a c t i o n  of 

t he  United S t a t e s  i n  f o r c i b l y  removing them from t h e i r  l ands  t o  t h e  

Yakima Reserva t ion  and r e s t o r i n g  such lands  t o  t h e  p u b l i c  domain wi thou t  

t h e i r  consent .  We s t a t e d  i n  p a r t  ( a t  page 625) : 

* 9c ;k The evidence shows t h a t  p e t i t i o n e r s  were a c t u a l l y  
depr ived  o f . t h e i r  Ind ian  possessory and occupancy r i g h t s  
o r  t i t l e  t o  t h e s e  Lands i n  January,  1879, when they  were 
removed from t h e i r  lands and placed on t h e  Yakima Reser- 
v a t i o n .  Whether defendant intended t h e  removal of pe- 
t i t i o n e r s '  ances to r s  from t h e i r  l ands  w a s  t o  be permanent 
o r  n o t ,  it was made permanent i n  f a c t ,  s i n c e  p e t i t i o n e r s  
were never  permi t ted  t o  r e t u r n  t o  t h e  l ands  and they  were 
t h e r e a f t e r  r e s t o r e d  t o  t he  pub l i c  domain and opened f o r  
p u b l i c  sale and se t t l emen t ,  without  t h e  consent  o r  payment 
of compensation t o  p e t i t i o n e r s .  The cont inuous and per -  
manent e x c l u s i o n  of p e t i t i o n e r s '  ances to r s  from t h e i r  
l ands  n e c e s s a r i l y  r e l a t e s  back t o  t h e  d a t e  of t h e i r  re- 
moval therefrom, Shoshone Tr ibe  v .  United S t a t e s ,  299 U.S. 
476; 8 1  L. ed.  360. So, i t  is  our conclusion t h a t  t h e  
o r i g i n a l  I n d i a n  t i t l e  was he ld  and owned by p e t i t i o n e r s '  
a n c e s t o r s  t o  t h e  lands 2s s p e c i f i c a l l y  descr ibed  i n  
F inding  3 and was terminated and taken  by t h e  defendant  

,, ,. 4. i n  January ,  1879. " " " 

Many of t h e  f a c t s  involved i n  United S t a t e s  v .  Santa  Fe P a c i f i c  

Rai l road  C o m p s ,  314 U.S. 343, 86 L. Ed. 260, a r e  s i m i l a r  t o  t h e  
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f a c t s  he re in .  That mat te r  involved t h e  Walapai Ind ians ,  and t h e  

d a t e  of extinguishment of t h e i r  t i t l e  t o  t h e i r  l ands  by t h e  United 

S t a t e s .  We had t h e  same i s s u e  t o  dec ide  i n  a ma t t e r  involv ing  t h e  

Walapai Indians  i n  The Hualapai T r ibe  of t he  Hualapai. Reserva t ion ,  

Arizona v .  United S t a t e s ,  I1 Ind. C l .  Comm. 447-478. I n  t h i s  ma t t e r  

we adopted t h e  d a t e  which had been determined by t h e  Supreme Court 

i n  t h e  Santa  Fe case. 

I n  t h e  -- Santa  Fe case,  t he  Supreme Court s t a t e d  ( a t  page 347) : 

;k * 3: Extinguishment of Ind ian  t i t l e  based on a b o r i g i a a l  
possess ion  i s  of course a d i f f e r e n t  ma t t e r .  The power 
of Congress i n  t h a t  regard  is  supreme. The manner, method 
and time of such extinguishment r a i s e  p o l i t i c a l  no t  j u s t i -  
c i a b l e  i s s u e s ,  Buttz v .  Northern P. R. Co. sup ra  (119 US 
p. 66, 30 L ed 334,  7 S C t  100). As s t a t e d  by Chief J u s t i c e  
N a r s h a l l  i n  Johnson v. MIIntosh,  sup ra  (8  Wheat. (US) p. 586, 
5 L ed 691), " the  exc lus ive  r i g h t  of t h e  United S t a t e s  t o  
ex t inguish"  Indian  t i t l e  has  never  been doubted. And whether 
i t  be done by treaty, by t h e  sword, by purchase,  by t h e  
e x e r c i s e  of complete dominion adverse  t o  t he  r i g h t  of 
occupancy, o r  otherwise,  i ts  j u s t n e s s  is  not  open t o  
i n q u i r y  i n  t h e  cour t s .  Beecher v.  Wetherby, 95 US 517, 525, . 

24 L ed  440, 441. * * * 
Condi t ions  changed. Between1875 and 1881 t h e r e  were r e p e a t e d  

sugges t ions  f o r  s e t t l i n g  the  Walapais on some r e se rva t ion .  I n  1881 

they  met i n  counci l  and agreed t o  r e q u e s t  a r e s e r v a t i o n .  The Court  

s t a t e d ,  i n  p a r t :  

:v * % "They say t h a t  i n  t h e  count ry ,  over which they used 
t o  roam s o  f r e e ,  the white  men have appropr ia ted  a l l  t h e  
wa te r ;  t h a t  l a r g e  numbers of c a t t l e  have been in t roduced  
and have r ap id ly  increased during t h e  p a s t  yea r  o r  two; 
t h a t  i n  many places t he  water  i s  fenced i n  and locked up; 
and they  a r e  dr iven  from a l l  watezs .  They say t h a t  t h e  
R a i l r o a d  is  now coming, which w i l l  r e q u i r e  more water ,  and 
w i l l  b r i n g  more men who w i l l  t a k e  up a l l  t h e  s m a l l  s p r i n g s  
remaining.  They urge t h a t  t h e  fol lowing r e s e r v a t i o n  be s e t  
a s i d e  f o r  them while t he re  is s t i l l  t ime;  9: 9' * 
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The m i l i t a r y  conveyed t h e i r  recornmendat ion f o r  a  r e s e r v a t i o n  

t o  t he  Pres ident .  Pursuznt t h e r e t o  the  r e s e r v a t i o n  was c r e a t e d  by 

an Executive Order dated January 4 ,  1883. This was the  d a t e  of 

extinguishment of Walapai Indian  t i t l e  by the  United S t a t e s  de te rmined  

by t h e  Court. 

Tile Court made t h e  fol lowing a d d i t i o n a l  s ta tement  which states 

f a c t s  which i n  l a r g e  p a r t  p a r a l l e l  those  i n  t he  mat te r  now b e f o r e  u s  

(page 358) : 

* 9c 9: The lands  were f a s t  being populated.  The Walapais 
saw t h e i r  o ld  domain being pre-empted. They wanted a  
r e s e r v a t i o n  whi le  t h e r e  was s t i l l  time t o  g e t  one. That 
s o l u t i o n  had long seemed d e s i r a b l e  i n  view of r ecu r -  
r i n g  t e n s i o n s  between t h e  s e t t l e r s  and t h e  Ualapais .  I n  
view of t h e  long-standing attempt t o  s e t t l e  r h e  P a l a p a i s '  
problem by p lac ing  them on a  r e s e r v a t i o n ,  t h e i r  acceptance  
of t h i s  r e s e r v a t i o n  must be regarded i n  law a s  t h e  e q u i v a l e n t  
of a r e l e a s e  of any t r i b a l  r i g h t s  which they may have had i n  
lands  o u t s i d e  the  r e se rva t ion .  They were i n  subs tance  acqu i -  
e sc ing  i n  t h e  pene t r a t ion  of white  s e t t l e r s  on c o n d i t i o n  t h a t  
permanent p rov i s ion  w a s  made f o r  them too.  I n  view of t h i s  
h i s t o r i c a l  s e t t i n g ,  i t  cannot now be f a i r l y  implied t h a t  
t r i b a l  r i g h t s  of the  Walapais i n  lands  ou t s ide  t h e  reser- 
v a t i o n  were preserved. That would make t h e  c r e a t i o n  of t h e  
1883 r e s e r v a t i o n ,  a s  an  attempted s o l u t i o n  of t h e  v i o l e n t  
problems c r e a t e d  when two c i v i l i z a t i o n s  met i n  t h i s  a r e a ,  
i l l u s o r y  indeed. We must g ive  it t h e  d e f i n i t i v e n e s s  which 
t h e  ex igenc ie s  of t h a t  s i t u a t i o n  seem t o  demand. Hence, 
acquiescence i n  t h a t  arrangement must be deemed t o  have 
been a rel inquishment  of t r i b a l  r i g h t s  i n  lands o u t s i d e  
t h e  r e s e r v a t i o n  and notor ious ly  claimed by o the r s .  Cf. Marsh 
v .  Brooks, 14 .How (US) 513, 14 L ed 522; Shoshone T r i b e  v .  
United S t a t e s ,  299-US 476, 81 L ed 360, 57 S C t  244. 

I n  view of a l l  the  f a c t s  of record and. the  a p p l i c a b l e  p r e c e d e n t s  

w e  ho ld  t h a t  t h e  da t e  upon which the  United S t a t e s ,  wi thout  payment of 

compensation and i n  t he  absence of a  r a t i f i e d  t r e a t y  of c e s s i o n  w i t h  

t h e  J icar i l la  Apache Tribe,  took from t h a t  t r i b e  i t s  Ind ian  t i t l e  
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t o  lands within the  S t a t e  of New Mexico which i t  had used and 

occupied exclusively s ince  time immemorial, and as  s e t  ou t  i n  our 

Finding No. 60 her.ein ( a c l u d i n g  confirmed Spanish and Mexican land 

g ran t s  - se,e our Findings No. 64 and 65) ,  was August 20, 1883, t h e  

da te  the  U .  S .  Army began i t s  removal cf these  Indians  t o  F o r t  Stanton.  ' 

It i s  t r u e  t h a t  these  Indians  r e l u c t a n t l y  went t o  F o r t  Sta ton;  t h a t  

condit ions the re  were unfavorable, and, i n  f a c t  incompatible t o  t h e i r  

continued presence the re ;  t h a t  they had t o  continue t h e i r  o ld  way of 

l i f e  while ther.e f o r  p a r t  of theFr subsis tence;  and t h a t  many of them 
' 

escaped t o  r e t u r n  t o  the  award a r e a  i n  1886. However, t h e  mave c a r r i e d  

out  by t h e  m i l i t a r y ,  s t a r t i n g  on August 20, 1883, t o  F o r t  S t sn ton  

, 
I r e s u l t e d  i n  a s u f f i c i e n t  d i s rup t ion  of t h e i r  way of l i f e  a n d . i n t e r f e r e n c e  
i - 

with t h e i r  overa l l  use and occupancy of t h e i r  lands t o  c o n s t i t u t e  an 

extinguishment of t h e i r  t i t l e  there to .  This d i s r u p t i o n  continued f o r  

spproximately t h r e e  yea rs  before. &.number of the  J i c a r i l l a s  escaped 

and re turned t o  t h e  award a rea ,  the re  t o  pursue t h e i r  o ld  way of l i f e  

over a por t ion  of t h a t  a rea  and on a l imi ted  sca le .  This d i s r u p t i o n  

was s u b s t a n t i a l  i n  character  and time a s  d is t inguished from t h e  p r i o r  

b r i e f  but  unsuccessful at tempts t o  place these Indians  on r e s e r v a t i o n s .  

TO t h i s  it: is re levan t  t o  f i n d  t h a t  although t h e  For t  Stanton 

r e s e r v a t i o n  was not one of t h e i r  choice, these  Indians  had s e n t ' a  

de lega t ion  t o  Washington severa l  years  before and had requested a 

r e s e r v a t i o n ;  t h a t  a f t e r  t h e i r  placement a t  Fort Stanton they requested 

t h e  r e s e r v a t i o n  which was crea ted  by the  Executive Order of February 11, 
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1887, which is v i . r tua l ly  t h e  same one c rea t ed  by the  1880 Executive 

O r d e r ;  and t h a t  they v o l u n t a r i l y  nroved thereon  i n  1887 and have 

l i v e d  t h e r e  ever  s incc .  

The p e t i t i o n e r  i s  e n t i t l e d  t o  recover  of and from t h e  defendant  

f o r  and on behal f  of the J i c a r i l l a  Apache Tr ibe  of Ind ians  t h e  f a i r  

market v a l u e  of t h e  lands  descr ibed  i n  Finding of Fac t  No. 60 a s  w e  

have  h e r e i n  des igna ted  same t o  exclude t h e  confirmed Spanish and 

Mexican Land Grants  ( s ee  our Findings of Fac t  Nos. 64 and 6 5 ) ,  which 

r e p r e s e n t s  a t o t a l  of 9,218,532.77 a c r e s  t o  be  s o  va lued ,  a s  of 

August 20, 1883, l e s s  such o f f s e t s ,  i f  any, t o  which defendant: may 

be e n t i t l e d  under  t h e  p rov i s ions  of t h e  Ind ian  Claims Commission 

Act (60 S t a t .  1049). 
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