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O P I N I O N  - - - - - - -  
PER CURLU: Docket So. 123 was filed by t h e  Cherokee Freedmen's  

A s s o c i a t i o n  and o t h e r s  t o  recover  monies n o t  d i s t r i b u t e d  t o  t h e  
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.' 

i n d i x i d c e l s  c o ~ p r i s i f i g  th2.t Associ?.tion, a n d  o t h e r s  equa l ly  sF tua ted ,  

when a s s e t s  of the Cherokee Nation were d i s t r i b u t e d  per  c a p i t a  among 

the  members of the s a i d  xat ion.  The p l a t n t i f f s  i n  Docket K O .  123  

were omitted from t h a t  d i s t r i b u t i o n  because they (or t h e i r  a n c e s t o r s )  

were not enro l l ed  members of the  Cherokee Nation on t h e  f i n a l  (Dawes 

Commission) Cherokee Roll .  The claim f o r  d i s t r i b u t i o n  (Docket NO. 123) 

was dismissed by t h i s  Commission on the  ground t h a t  t h e  s u i t  comprised 

a s e r i e s  of i n d i v i d u a l  claims over whLch t h e  Commission lacked j u r i s -  

d i c t i o n .  Cherokee Freedmen, e t  a l .  v. United S t a t e s ,  2  Ind.  C1.  Corn. 

231 (1952); id., 10 Ind. C I .  Corn. 109 (1961). 

When t h e  196: d ismissal  was appealed t o  t h e  Court of Claims, t h a t  

c o u r t  a f f i rmed  t h e  dFsmissal on the s t a t e d  ground. Cherokee Freedmen 

/ 
I - e t  a l .  v. United S t a t e s ,  161 C. Cls. 787 (1963). However, t h e  Court of - - , '~ 

Claims remanded Docket No. 123 t o  t h i s  Commission t o  dispose  of a n  i s s u e  

n o t  h e r e t o f o r e  considered by t h i s  Comiss ion  @., pp. 790, 791). That 

i s s u e  i s  whether t h e  Docket 123 p l a i n t i f f s ,  by reason of t h e i r  p r i o r  

enrol lment  on t h e  Wallace Cherokee Rol l  o r  t h e  Kern-Clifton Cherokee 

Rol l ,  a r e  e n t i t l e d  t o  p a r t i c i p a t e  i n  awards which may be made by t h i s  

Commission t o  t h e  Cherokee Kation a t  some f u t u r e  d a t e .  The Court of Claims 
. . 

suggested t h a t  one way t o  resolve  t h i s  i s s u e  would be t o  permit  t h e  

Docket 123 p l a i n t i f f s  t o  intervene i n  some pending Cherokee Nation docket ,  

and Docket No. 173 was mentioned as  a  p o s s i b i l i t y  @., p. 791). 

On November 1, 1963, the  p l z i n t i f f s  i n  Docket 123 f i l e d  a motion 

f o r  le.ave t o  in te rvene  i n  the Cherokee Nation's  Docket No. 173. That 
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motion t:zs denied on Janrlary 6 ,  1 9 6 L ,  f o r  by t h a t  time t h e  G o m i s s i o n  

no longer had j u r i s d i c t i o n  over the  j u d p e n t  funds involved i n  Docket 

No. 173 (13 Ind. C 1 .  COIXT. 33) .  The C o x i s s o  suggested t h a t  t h e  

Cherokee Kat ion 's  Docket No. 173-A w2s ( then)  s t i l l  w i t h i n  the j u r i s -  

dictLon of t h i s  Commission and o f fe red  t o  cons ider  and r u l e  upon an  

i n t e r v e n t i o n  motion f o r  t h a t  case  by the  Docket 123 p l a i n t i f f s  i f  and 

when such a motion should be f i l e d .  . , -  

- % .  I n  a document f i l e d  on March 30, 1964, t h e  Docket 123 p l a i n t i f f s  

moved : 

Come now t h e  p l a i n t i f f s  above named ~-&e Docket 
123 p l a i n t i f  f s 7  and r e s p z c t f u l l y  move t h e  Ccurt ~ Y h e  

': Ind ian  c la ims-~ommiss io~ /  f o r  an  o rder  a l lowing p l a i n t i f f s  
t o  in te rvene  i n  Docket No. 173-A, The Cherokee Nation vs .  

-1 United S t a t e s ,  a s  suggested i n  t h e  Opinion of t h i s  Court 
i n  t h e  above e n t i t l e d  actcon (13 Ind. C1.  Comm. 39-40) 
and i n  t h e  Opinion of t h e  Court of C ia ixs  Appeal NO. 2-62 
e n t e r e d  Kay 10, 1963. 

- 
The Cherokee Nation ( o r i g i n a l  p l a i n t i f f  i n  Docket No. 173-A) and t h e  

defendant  f i l e d  responses in oppos i t ion  t o  t h l s  motion. T h e r e a f t e r ,  

and on May 6, 1964, the  Docket 123 p l a i n t i f f s  r e f i l e d  t h e i r  motion f o r  
. -  , - - - 

i n t e r v e n t i o n ,  adding: 
? .  

A ' -, ' . -  . - .- A .  

. . . , f o r  t h e  reason t h a t  p l a i n t i f f s  are sp s i t u a t e d  
as t o  be adversely  a f f e c t e d  by d i s p o s i t i c n  of t h e  pro- 
p e r t y  involved by t h i s  Conrt. 

' , s  . . 

The Docket 123 p l a i n t i f f s '  motion t o  i n t e r v e n e  i n  Docket No. 173-A was 
1 

g r a n t e d  by t h i s  Commission i n  an o rder  da ted  October 12, 1964, and on 

Xovember 1 2  of t h e  same year ,  the  i n t e r v e n i n g  p e t i t i o n  of Cherokee 

Freednen, e t  a l . ,  was f i l e d .  
- - .  
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I n  liarch of 1966, the  Cherokee h'ation, p i ~ i n t i f f  i n  Docket KO. 

173-A, f i l e d  a motion t o  dis--lss the  in te rven ing  p e t i t i o n  of Cherokee 

Freedmen, e t  a l . ,  f i l e d  i n  Docket K O .  173-A. The in te rvenors  have 

responded. The defendant d id  no2 f i l e  any response. The i s s u e  now 

t o  be decided i s  whether t h i s  Comiss ion,  a f t e r  pe rmi t t ing  t h e  Docket 

123 p l a i n t i f f s  t o  f i l e  an in te rven ing  p e t i t i o n ,  ought t o  dismiss  t h a t  

in te rven ing  p e t i t i o n .  The Docket 173-A p l a i n t i f f ' s  n o t i o n  c o n t a i n s  

a l l e g a t i o n s  and arguments which a r e  urged i n  support  of a n  a f f i r m a t i v e  

answer t o  t h a t  p a r t i c u l a r  question.  

The f i r s t  ground s t a t e d  i n  the  motion t o  dismiss i s  t h a t  t h e  

ques t ion  of t h e  r i g h t  t o  in te rvene  has been s e t t l e d  by p r i o r  l i t i g a t i o n  

h e r e  and i n  t h e  Court of Claims. The movant's reason from t h i s  liti- 

g a t i o n  t h a t  t h e  doc t r ine  of r e s  j u d i c a t a  precludes any f u r t h e r  con- / - 

s i d e r a t i o n  of i n t e r v e n t i o n  by t h i s  Comiss ion.  

The d o c t r i n e  of r e s  judicats! i s  predicated on one b a s i c  assumption: 

t h a t  p r e c i s e l y  t h e  same cause of a c t i o n  i s  involved. It i s  c e r t a i n  

t h a t  Ind ian  l i t i g a t i o n  brought i n  t h e  Court of Claims under any j u r i s -  

d i c t i o n a l  a c t  seldom involves t h e  same remedies -- hence t h e  p r e c i s e  

causes  of a c t i o n  -- a s  a r e  a v e i l a b l e  under Sect ion 2 of t h e  Ind ian  

C l a i m s  Commission Act of 2946 ( 25  U.S.C. 70a). Seminole Mation v. 

United S t a t e s ,  10 Ind. C1. Corn. 461 (1962), a t  pages k64,  465. Thus 

t h e  v a r i o u s  s t a g e s  of t h e  Whitmire l i t i g a t i o n  a r e  not d i s p o s i t i v e  o f  

t h e  i n s t a n t  a c t  of in tervent ion.  

The o t h e r  contention regarding r e s  jud ica te  -- t h a t  t h i s  Com- 

mission's dec i s ions  on in te rven t ion  i n  Dockets 2 and 24 c o n t r o l  t h e  



i n s t a n t  a c t  of i n ~ e r v e n t i o n  -- f l i e s  i n  the  face  of r e c e n t  d s c i s i o n s .  

The Court of  Claims rernazded Docket 123 t o  t h i s  CoraLssLcn s p e c i f i c a l l y  

t o  dea l  with a "new aspect",  t h a t  i s ,  new t o  t h e  I n d i a n  Claims Com- 

mission.  Cherokee F r e e h e n ,  e t  a l .  v. United S t a t e s ,  161 C. C l s .  787 

(1963), a t  page 791. And i n  g ran t ing  t h e  motion t o  i n t e r v e n e ,  t h l s  

Commission s t a t e d  unsquivocally t h a t  Docket 123 was remanded 

. . . f o r  t h e  purpose of determining an i s s u e  r a i s e d  
by p e t i t i o n e r s  i n  s a i d  case  f o r  t h e  f i r s t  t ime i n  t h e  
Court of Cla ixs  . . . 

Under these  c i rcans tances ,  the re  i s  l i t t l e  doubt t h a t  t h e  d ~ z t r i n e  ~f 

r e s  j u d i c a t a  i s  no t  a v a i l a b l e  t o  t h e  Docket 173-A p l a i n t i f f  t c  f o r e s t a l l  

i n t e r v e n t i o n  by t h e  Docket 123 p l a i n t i f f s .  

The Docket 173-A p l a i n t i f f  next  argues t h a t  i t ,  and o n l y  L t ,  has  

-- - i- a paramount r i g h t  t o  r epresen t  Cherokee Freedmen b e f o r e  t h e  f n d l a n  

C l a i m s  Commission. We be l i eve  they misapprehend t h e  t h r u s t  o f  t h e  

i n t e r v e n i n g  p e t i t i c n .  As t h i s  C c m i s s i o n  vlews t k e  s i t u a t i o n ,  t h e  

Docket 123 p l a i n t i f f s  do not  seek t o  supp lan t  t h e  Docket 173-A p l a i n t i f f  

i n  t h e  f u r t h e r  prosecut ion of Docket 173-A, bu t  o n l y  s e e k  t o  e n s u r e  t h a t  

whatever i n t e r e s t  the  in tervenors  may be found t o  have i n  Docket KO. 

173-A be protected.  The r i g h t  t o  ensure t h a t  p r o t e c t i o n  was g r a n t e d  

the  Docket 123 p l a i n t i f f s  by t h l s  C o d s s i o n  i n  i t s  o r d e r  g r a n t i n g  rnoti.cn 

t o  i n t e r v e n e  i n  Docket KO. 173-A of October 12, 1964. That ,  and no n o r e .  

The t h i r d ,  four th ,  s i x t h ,  and seventh  grounds f o r  d i s m i s s a l  of  t h e  

Lntervening p e t i t l o n  a r e  inzercwined wi th  a s i n g l e  th read .  The t k r e a d  

i s  a n  a l l e g a t i o n  t h a t  u l t i n a t e i y  -- a c t u a l i y ,  when Docket No. i 7 3 - A  i s  

s u c c e s s f u l l y  concluded -- t h a t  i n t e r v e n t i o n  w i l l  be found t o  be a 
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f u t i l e  a c t .  F u t i l e ,  because t h e  Docket 123 p l a i n t i f f s  w i l l  n o t  be 

a b l e  t o  share  i n  the  proceeds o f  t h e  j ~ d g n e n t .  The s p e c u l a t i v e  argument, 

progresses  thus:  F i r s t ,  the  Docket 123 p l a t n t i f f s  a r e  no t  Cherokee 

Indians  and never w i l l  be Cherokee Indizns .  Second, t h a t  t h e  on iy  

Cherokee Indians a r e  and w i l l  be e n r o l l e d  Cherokees. Third ,  t h a t  

Congress, whose bnsiness  i t  i s  t o  determine which i n d i v i d u a l s  a r e  

Cherokee Indians ,  w i l l  f o r  the  purpose of d i s t r i b u t i n g  t h e  proceeds 

of any judgment, determine t h a t  only t h e  Docket 173-A p l a i n t i f f s  a r e  

" rea l ,  t r u e ,  and only" Cherokee Indians .  

This  CoraxLssion accepts  wholeheartedly one segment of t h e  argument. 

I f  t h e r e  a r e  acy proceeds of judgment, Congress w i l l  have t h e  competence 

t o  a s c e r t a i n  t h e  r e c i p i e n t s .  ~ u t  v e r i f i c a t i o n  of t h e  accuracy of t h e  

/ 

s p e c u l a t i v e  elements of t h i s  argument must awai t  f u t u r e  events .  / -. . 

The f i f t h  ground f o r  d i smissa l  of t h e  i n t e r v e n i n g  p e t i t i o n  i s  t h e  

o f t - r e p e a t e d  a l l e g a t i o n  t h a t  t h e  Kern-Clifton r o l l  was superseded by t h e  

r o l l  made by t h e  Dawes Commission. This  i s  a n  i s s u e  of f a c t ,  d i spu ted  

by t h e  Docket 123 ~ l a i n t i f f s .  As such, i t  may be p roper ly  disposed o f  

i n  t h e  course  of a t r i a l  on t h e  mer i t s ,  r a t h e r  than i n  a p re l iminary  

motion t o  dismiss  t h e  in te rven ing  p e t i t i o n .  

The e i g h t h  ground f o r  d i smissa l  i s  a s~.mr..stion of t h e  d e c i s i o n s  o f  

t h e  CormIssion and of t h e  Court of Claims i n  Docket No. 123. While t h e  

sumnation i s  f a c t u a l l y  accurate ,  i t  does not  touch upon t h e  r i g h t s ,  i f  

any, which t h e  Docket 123 p l a i n t i f f s  seek t o  p r o t e c t  by i n t e r v e n i n g  i n  

Docket No.  173-A. 
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Likewise, the  nLnth 2nd t en th  grounds f o r  d i s x i s s a l  r e l a t e  t o  t h e  

mer i t s ,  o r  lack of m e r i t s ,  of Docket 60.  123 as  h e r e t o f o r e  u n s u c c e s s f u l l y  

prosecuted. The Comiss ion  would have thonght t h a t  the  m e r i t s  of 

Docket KO. 123 a s  prosecuted had been l z i d  t o  r e s t  pelrmanently by i t s  

dec i s ion  and by t h e  a f f i m a n c e  of the  Court of Claims. krhat t h e  

Docket 173-A p l a i n t i f f s  hope t o  ga in  by dLsturbing t h a t  d e c i s i o n  i s  

unclear .  perhaps i t  would s u f f i c e  f o r  the  CornmissLon t o  adniit t h a t  

a s  t o  the  mer i t s  of Docket 123 a s  he re to fore  prosecuted,  t h e  C o a ~ i s s i o n  

f s  not  prepared t o  reverse  t h a t  dec i s ion .  

From the  foregoing b r i e f  s u m a r y  L t  w i l l  be  seen t h a t  a n  i s s u e  of 

f a c t  has been r a i s e d  by t h e  pleadings which we a r e  asked t o  determine 

on what i s  i n  r e a l i t y  a  motion f o r  s u m a r y  judgment. The above i s  

s u f f i c i e n t ,  we be l i eve ,  t o  show t h e  need f o r  hear ing t h e  evidence on 

t h e  i s s u e s  of facz  involved.  

In view of t h e  above, i t  follows t h a t  t h e  moticn o f  p l a i n t i f f  i n  

Docket No. 173-A must be denied. 

Arthur V. Watkins 
Chlef C o m i s s i o n e r  

Wm. M. Hol t  
Associa te  Comiiss ioner  

T. Harold S c o t t  
Associa te  C o m i s s i o n e r  




