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FINDIWGS OF FACT 

A p e t i t i o n  having been f i l e d  on June 28, 1966, by t h e  At torney  of 

Record, Frank E.  Nash, f o r  an award of a t t o r n e y  f e e s  i n  t h e  above 

e n t i t l e d  docket numbers, and the  defendant  having responded on J u l y  22, 

1966, s t a t i n g  t h a t  it has  no informat ion  t o  i n d i c a t e  t h a t  t h e  r e q u e s t  

f o r  t h e  10% f e e  i s  improper, and accordingly t akes  no p o s i t i o n  w i t h  

r e s p e c t  t o  t h e  claim,  t he  Commission makes the  fo l lowing  f i n d i n g s  o f  f a c t :  

1. On A p r i l  23, 1951, t he  Confederated Tr ibes  of  t h e  U n a t i l l a  

I n d i a n  Reserva t ion  made a t to rneys  c o n t r a c t  N o .  I-1-Ind. 4252: w i t h  

Cha r l e s  I?. Lute, then of Walls Waxla, Washington, and Eugene Gressman 

of  Washington, D. C. It was approved by t h e  Commissioner of I n d i a n  

A f f a i r s  June 5, 195%. On December 16, 1952, c e r t a i n  of  t h e  expense 

P r o v i s i o n s  were amended and the  amendments were approved by t h e  Commissioner 

of  I n d i a n  A f f a i r s  Apr i l  8, 1953. 

T h e r e a f t e r ,  Eugene Gressman tendered h i s  r e s i g n a ~ i o n  a s  an  a t t o r n e y  

f o r  t h e  t r i b e  and on September 24, 1956, t h e  c o n t r a c t  was f u r t h e r  amended 

t o  p r o v i d e  t h a t  a l l  re fe rences  t o  t he  c o n t r a c t  a t t o r n e y s  i n  s a i d  c o n t r a c t  

t h e r e a f t e r  would be construed t o  r e f e r  t o  Char les  F. Luce, and s a i d  
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Char les  F. Luce would " i n d i v i d u a l l y  assume a l l  of t h e  r i g h t s ,  d u t i e s ,  

and ob l iga t ions"  of t he  c o n t r e c t  a t t o r n e y s  under t he  c o n t r a c t .  T h i s  

1956 amendment s t a t e d  t h a t  the  f i r m  of Wi lk inson ,  Cragun, Barker  and 

Hawkins (now Iz'illiinson, Craghn 6: Earker)  had ,  w i t h  t h e  permiss ion  of 

t h e  T r i b e ,  agreed t o  become a s s o c i a t e d  w i t h  Cha r l e s  F. Luce under  t h e  

c o n t r a c t .  The expense p rov i s ions  of t h e  o r i g i n a l  c o n t r a c t  were a l s o  

d u r t h e r  modified a t  t h a t  t ime, The 1956 amendmene was approved by 

t h e  Commissioner of Ind ian  A f f a i r s  February 1.5, 1957, e f f e c t i v e  

November 6 ,  1956. 

T h e r e a f t e r ,  Char les  F. Luce and the . . f i rm  of Wilkinson, Cragun 6: 

Barker  prepared ,  t r i e d  and b r i e f e d  Docket No. 264 on t h e  seg rega ted  i s s u e s  

of t i t l e  and capac i ty  t o  sue. The Commission en te red  an i n t e r l o c u t o r y  

d e c i s i o n  on those  i s s u e s  June 10,  1960 (8 Ind .  C 1 .  Comm. 513), and t h e  

Tr ibe  moved f o r  rehear ing  and amendment of  t h e  f ind ings .  J u s t  p r i o r  t o  

t h e  t ime o f  f i l i n g  of defendant 's  b r i e f  i n  o p p o s i t i o n  t o  t h e  mot ion  f o r  

r e h e a r i n g  and amendment of f i n d i n g s ,  Cha r l e s  F. Luce was appoin ted  

Bonnevi l le  Power Administrator ,  e f f e c t i v e  February 15, 1961, and by 

r eason  the reo f  determined t o  d i v e s t  h imsel f  o f  a l l  i n t e r e s t  i n  t h e  con- 

t r a c t ,  A s  a r e s u l t  of d i scuss ions  commenced about  mid-January, 1961, 

t h e  a t t o r n e y  c o n t r a c t  No. 42525, w i t h  t h e  approval  of t h e  Board o f  

T r u s t e e s  and t h e  General Council  of t h e  T r i b e ,  was completely a s s i g n e d  

by C h a r l e s  F. Luce : t o  the  f i rm  of King, M i l l e r ,  Anderson, Mash G Yerke 

a s  of  February 4 ,  1961. The assignment of February 4 ,  1961, w a s  approved 

by t h e  S o l i c i t o r  of t he  Department of t h e  I n t e r i o r  February 14,  1961. 
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Under t h e  assignment of February 4 ,  1961, a formula was provided 

f o r  t h e  d iv isFon of  any compensation f o r  a t t o r n e y s  under t h e  c o n t r a c t  

a r i s i n g  from a recovery i n  Docket No. 264, whereunder (wi th  c e r t a i n  

l i m i t a t i o n s )  t h e  t o t a l  f e e  awarded would be a l l o c a t e d  acco rd ing  t o  t h e  

t ime expended p r i o r  t o  February 4 ,  1961, and t h a t  expended subsequent  

t o  t h a t  da t e .  

With r e s p e c t  t o  DockethTos. 264-A and 264-B, t h e  assignment  of  

February 4 ,  1961, provided t h a t  a l l  a t t o r n e y s 1  f e e s  a t t r i b u t a b l e  t h e r e t o  

should belong e n t i r e l y  t o  t h e  f i r m  of King, M i l l e r ,  Anderson, Nash & 

Yerke. 

E f f e c t i v e  t h e  same d a t e ,  February 4 ,  1961, C h a r l e s  F. Luce, a s  

t r u s t o r ,  e n t e r e d  i n t o  a t r u s t  i nden tu re  w i t h  t h e  S e a t t l e - F i r s t  N a t i o n a l  

Bank, S e a t t l e ,  Washington, a s  t r u s t e e ,  whereunder, and i n  accordance 
' : 

i w i t h  t h e  terms of  s a i d  assignment of February 4, 1961, t h e  p o r t i o n  of  t h e  

compensation of a t t o r n e y s  a t t r i b u t a b l e  t o  t h e  t i m e  devoted p r i o r  t o  

February  4,  1961, a s  above descr ibed  (less t h a t  p o r t i o n  a t t i l K u t a b l e  t o  

t h e  t i m e  devoted t h e r e t o  by t h e  f i r m  of Wilkinson, Cragun & Barker ) ,  

w a s  i r r e v o c a b l y  ass igned  and t r a n s f e r r e d  t o  s a i d  t r u s t e e  f o r  t h e  purpose 

o f  a s s i s t i n g  needy members of t h e  Confederated ~ r i b e s  of t h e  U m a t i l l a  

I n d i a n  Rese rva t ion  t o  o b t a i n  c o l l e g e  o r  voca t iona l  educa t ion  and f o r  

o t h e r  c h a r i t a b l e  purposes.  

P u r s u a n t  t o  t h e  p rov i s ions  of  paragraph 4(d) o f  t h e  assignment  of 

February  4,  1961, t h e  f i rm  of King, H i l l e r ,  Anderson, Nash & Yerke assumed 

t h e  r e s p o n s i b i l i t y  f o r  computing and subdiv id ing  t h a t  p o r t i o n  of  t h e  f e e  

a t t r i t u t a b l e  t o  s e r v i c e s  performed p r i o r  t o  February 4 ,  1961. 
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T h e r e a f t e r ,  on A p r i l  15, 1963, by supplemental  agreement of t h a t  

d a t e  and approved by a u t h o r i t y  of the  Commissioner of I n d i a n  A f f a i r s  on 

June  12,  1963, t he  f i l m  of King, M i l l e r ,  Anderson, Nash & Yerke ass igned  

t o  t h e  f i rm  of It 'ilkbnson, Cragun & Barker 12.5 pe rcen t  of t h a t  p o r t i o n  of 

any compensation t o  be rece ived  i n  Docket Nol 264 a t t r i b u t a b l e  under 

t h e  above mentioned f o ~ m u l a  t o  the  s e r v i c e s  of a l l  c o n t r a c t  a t t o r n e y s  

and t h e i r  a s s o c i a t e s  subsequent t o  February 4,  1961. Accordingly,  t h e  

award should be t o  t h e  f i rms  of King, M i l l e r ,  Anderson, Nash & Yerke and 

Wilkinson,  Cragun & Barker.  

The term of t h e  o r i g i n a l  c o n t r a c t  of A p r i l  2 3 ,  1951, w a s  t e n  y e a r s  

and t h e  same was renewable f o r  two-year pe r iods  by r e s o l u t i o n s  of t h e  

Board of ~ r u s t e $ s  of t h e  Tribe.  The c o n t r a c t  has  been s u c c e s s i v e l y  

extended w i t h  t h e  l a s t  ex tens ion  being f o r  a p e r i 6 d  of ix7o y e a r s ,  beginning  

. June  5 ,  1965. (See E x h i b i t  C t o  s t i p u l a t i o n  f o r  e n t r y  of f i n a l  judgment 

i n  a l l  three o f  t h e  above named dockets.) 

The c o n t r a c t  of A p r i l  2 3 ,  1951, t h e  approvals  t h e r e o f ,  t h e  above 

mentioned amendments and assignments and c e r t i f i e d  c o p i e s  of  t h e  r e s o l u t i o n s  

ex t end ing  t h e  sake have a l l  been f i l e d  wi th  t h e  Commission. A l l  e x t e n s i o n s  

have been approved. by t h e ' s e c r e t a r y  of t he  I n t e r i o r  as r e q u i r e d  by law. 

2 .  Docket No, 264 cons i s t ed  of what were des igna ted  i n  t h e  o r i g i n a l  

p e t i t i o n  f i l e d  by t h e  a t to rneys  as  Claims 1 and 4. Claim 1 sought  

a d d i t i o n a l  compensation f o r  t he  abo r ig ina l  t i t l e  lands  a l l e g e d  t o  have been 

owned by t h e  T r i b e s  here  involved from time immemorial up t o  t h e  r a t i f i -  

c a t i o n  of  t h e  t r e a t y  of June 9 ,  1855. Under t h a t  t r e a t y  the  t r e a t y  t r i b e s  

had ceded approximately 6,400,000 ac re s  i n  n o r t h e a s t e r n  Oregon and south-  

e a s t e r n  Washington and had agreed t o  r e s i d e  t h e r e a f t e r  on a r e s e r v a t i o n  . p- 
. 1.' 
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of approximately 290,000 acres .  The p e t i t i o n  allege'd t h a t  t h e  amount 

paid by the government t o  the t r i b e s  f o r  those lands i n  t h e  l i g h t  of 

t h e i r  then known value was so low a s  t o  c o n s t i t u t e  "unconscionable 

consideration" and t h a t  the  t r e a t y  was induced and compelled by t h e  

f raud and duress of government agents,  The p e t i t i o n  sought t h e  d i f f e r e n c e  

between the amount paid under the  t r e a t y  and t h e  f a i r  va lue  of t h e  lands 

a t  t h e  time of taking. 
! 

Claim 4 sought compensation f o r  approximately 3,840,000 a c r e s  of 

a d d i t i o n a l  lands outs ide  of the  ceded lands a l l eged  t o  have been owned 

by Indian t i t l e  a t  the  time of the  t r e a t y  and t o  have been taken without  

any compensation whatsoever. 

3. The claim i n  Docket 264-IA, known a s  t h e  Umat i l la  River  F i s h  

Run Claim, a l l e g e s  t h a t  the  salmon, s tea lhead and e e l  runs  i n  t h e  

Umati l la  River system were destroyed as a r e s u l t  of (I) t h e  c o n s t r u c t i o n  

of s e v e r a l  water  di~+rSicm dams i n  t h e  Umatilla River and ( 2 )  an adjudi-  

c a t i o n  i n  about 1916 entered i n  s t a t e  c o u r t  determining t h e  r i g h t s  of  use  

of t h e  waters  of the Umatilla River and i t s  t r i b u t a r i e s .  The t r i b e s  had 

reserved f i s h i n g  r i g h t s  i n  these  streams by t h e i r  t r e a t y .  It was a l l e g e d  

t h a t  t h e  United S t a t e s  pa r t i c ipa ted  i n  t h e  d ive rs ion  by c o n s t r u c t i n g  

some of the  dams and f a i l e d  t o  in tervene on behalf of t h e  t r i b e  i n  t h e  

water  ad jud ica t ion  proceedings, and thereby deprecia ted  t h e  va lue  of t h e  

t r e a t y  f i s h i n g  r igh t s .  

I n  1951 and u n t i l  the  present  time the re  was and i s  no j u d i c i a l  

precedent  t o  e s t a b l i s h  e i t h e r  the  l i a b i l i t y  of t h e  United S t a t e s  o r  t h e  

measure of damages fo r  such claim. There a r e  no records of t h e  e x t e n t  

of t h e  o r i g i n a l  runs or  of the f i s h  taken from t h e  r i v e r  system, 
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4 .  The p e t i t i o n  i n  Docket No. 264-B a l l e g e s  t h a t  t he  Uni ted  S t a t e s  

e r roneous ly  surveyed the  o r i g i n 2 1  Umat i l la  Ind ian  Rese rva t ion  r e s e r v e d  i n  

t he  t r e a t y  of June 3 ,  1855, by e r roneous ly  exc lcd ing  some 85 squa re  m i l e s  

therefrom. The r e s e r v a t i o n  was surveyed i n  1871. By 1951 t h e r e  were no 

l i v i n g  wi tnesses  t o  t e s t i f y  a s  t o  what had been promised a t  t h e  t ime of  

t h e  t r e a t y  and t h e  language of t h e  t r e a t y  seemed t o  be i n  c o n f l i c t  w i t h  

t h e  I n d i a n s P  unders tanding  of  the  proper  boundary. However, t h e  a t t o r n e y s  

d iscovered  r eco rds  from t h e  1880% of p r o t e s t s  made by t h e  I n d i a n s  of 

t h e  o r i g i n a l  s u w e y .  These r eco rds  coupled w i t h  t h e  p h y s i c a l  f a c t s  

i n d i c a t e d  a  s u b s t a n t i a l  p o s s i b i l i t y  of showing t h a t  perhaps as much a s  

19,000 a c r e s  had been er roneous ly  excluded by t h e  survey.  

Any lands  recovered i n  t h i s  docket  would i n  e f f e c t  reduce  t h e  l ands  

f o r  which compensation might be  ob ta ined  i n  Docket 264. The v a l u e  of  

Docket 264-B r e s t e d  i n  t h e  f a c t s  t h a t  (1) probably i n t e r e s t  i s  a l l o w a b l e  

f o r  t h e  e r roneous  exc lus ion  of lands from a  t reaty-promised r e s e r v a t i o n  

whereas no i n t e r e s t  was a l lowable  i n  Docket 264, and (2) a s u b s t a n t i a l l y  

l a t e r  d a t e  of t a k i n g  might be e s t a b l i s h e d  s o  t h a t  t h e  v a l u e  of t h e  l a n d s  

t aken  was h i g h e r  ' than a t  t he  t i m e  of t h e  t r e a t y .  

5. R e l a t i v e  t o  compensation f o r  t h e  p e t i t i o n i n g  a t t o r n e y s  f o r  t h e i r  

s e r v i c e s  i n  beha ld  of t h e  Confederated T r i b e s  of t h e  Umat i l l a  I n d i a n  

Rese rva t ion ,  i n  Dockets 264, 264-A and 264-B, t he  c o n t r a c t  of  employment 

provided:  

I I It i s  agreed t h a t  t h e  s a i d  a t t o r n e y s ,  s u b j e c t  t o  t h e  
app rova l  of  the Tr ibe  and the  Commissioner of I n d i a n  A f f a i r s ,  
may a s s o c i a t e  wi th  them i n  s a i d  work hereunder  such a t t o r n e y s  
as they  mag s e l e c t ;  p rovided ,  t h a t  n e i t h e r  t h e  Government n o r  
t h e  I n d i a n s ,  pa r ty  of t h e  f i r s t  p a r t ,  i s  t o  be a t  any expense 
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by reason of t he  a fo re sa id  employment of such a s s o c i a t e  a t t o r n e y s ,  
a l l  cxpenses thereof  t o  be pa id  by Char les  F. Luce and Eugene 
Gressman, s a id  pa r ty  of the second p a r t ,  o u t  of any c m p e n s a t i o n  
which they may rece ive  f o r  t h e i r  s e r v i c e s .  

"It i s  agreed t h a t  t he  compensation of t h e  p a r t y  of 
t he  second p a r t  f o r  t he  s e r v i c e s  t o  be rendered  under t h e  
terms of t h i s  con t r ac t  i s  t o  be wholly con t ingen t  upon a 
recovery f o r  t he  t r i b e .  The p a r t y  of t h e  second p a r t  s h a l l  
r ece ive  such compensation a s  t h e  Commissioner of  I n d i a n  A f f a i r s  
may f i n d  equi tab ly  t o  be due, i f  t he  ma t t e r  be s e t t l e d  wi thou t  
submission t o  a cou r t  o r  t r i b u n a l ,  o r  i n  t h e  even t  i t  i s  submi t ted  
t o  s a i d  courf o r  t r i b u n a l ,  then such sum a s  may be  determined 
by s a i d  cou r t  o r  t r i b u n a l  equ i t ab ly  t o  be due f o r  t h e  s e r v i c e s  
t h e r e t o f o r e  rendered under t h i s  c o n t r a c t ,  b u t  i n  no e v e n t  s h a l l  
t h e  aggregate  f e e  exceed t e n  p e r  centum of  any and a l l  sums 
recovered o r  procured, through e f f o r t s ,  i n  whole o r  i n  p a r t ,  
f o r  t h e  s a i d  Indians ,  whether by s u i t ,  a c t i o n  o r  any department  
of t h e  Government o r  of t he  Congress of t h e  Uni ted  S t a t e s ,  o r  
o therwise  ." 
6. The Cominission is  aware of t he  c r i t e r i a  g e n e r a l l y  cons ide red  

i n  t h e  award of a t torney  f e e s  f o r  s e r v i c e s  rendered by c o u n s e l  f o r  

I n d i a n  l i t i g a n t s  i n  claims f i l e d  w i t h  t h e  Commission. We n o t e  now, 

wi thou t  going i n t o  d e t a i l ,  t h a t  a l l  of t h e  p r e s c r i b e d  b a s i c  c r i t e r i a  

has  been considered i n  making t h e  p r e s e n t  award. W e  a l s o  f i n d  t h a t  t h e  

c o n t r a c t  a t t o rneys  a r e  ab l e  lawyers w i t h  e x c e l l e n t  r e p u t a t i o r -  and have 

rendered  succes s fu l  s e r v i c e  t o  t h e i r  c l i e n t s  i n  a l l  t h e  docket  numbers 

involved  f o r  a period of more than  15 y e a r s ,  and have w e l l  ea rned  t h e  

f e e s  awarded. 

7. W e  f i n d  t h a t  t he  award of t h e  e n t i r e  amount i s  t o  b e  p a i d  t o  

t h e  f i r m s  o f  King, Mi l l e r ,  Anderson, Nash and Yerke and Wilkinson,  Cragun 

and Barker .  I n  accordance wi th  the  r eques t  of t h e  a t t o r n e y s ,  t h e  amounts 

t o  be  allowed a s  between the  th ree  docket numbers and t h e  two f i r m s  of  

a t t o r n e y s  a r e  not  t o  be segregated i n  our  award. 
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8. Re la t ive  t o  "usua l  and necessary expenses" i n c u r r e d  i n  r ende r -  

i ng  t h e i r  s e r v i c e s  t o  the  Umat i l la  I n d i a n s ,  we f i n d  t h a t  such expenses 

have e i t h e r  been f u l l y  reimbursed o r  a r e  expected t o  be reimbursed by 

t h e  Ind ians  from o t h e r  t r i b a l  funds,  so  t h a t  no c l a i m  w i l l  be  f i l e d  w i t h  

t h e  Commission f o r  reimbursement of such expenses.  

9 .  The ComrnFssion under i t s  Rules of Procedure s e t  a h e a r i n g  on 

t h e  p e t i t i o n  f o r  t h e  f i x i n g  and allowance of a t t o r n e y  f e e s  i n  t h e  above 

e n t i t l e d  docket  numbers. Due no t i ce ,  under s a i d  r u l e s  was g i v e n  a s  

provided i n  s a i d  r u l e s ,  and s a i d  hear ing .wes  h e l d  a t  t h e  t ime znd p l a c e  

des igna ted .  

10. The Commission, having considered t h e  a p p l i c a t i o n  of  t b  

Attorney of Record, Frank E. Nash, i n  beha l f  of  a l l  t h e  c o n t r a c t  a t t o r n e y s  

named i n  t h e s e  f i n d i n g s ,  and i t  appearing t h a t  no o p p o s i t i o n  t o  t h e  

g r a n t i n g  of s a i d  p e t i t i o n  has  been f i l e d  o r  made, now f i n d s ,  i n  view of  

t h e  fo rego ing  f i n d i n g s  and t h e  e n t i r e  r eco rd  i n  s a i d  docket  numbers, 

t h a t  t h e  s a i d  a t t o r n e y s  have earned and a r e  e n t i t l e d  t o  t h e  f u l l  sum, 

allowed by s a i d  a t t o r n e y s  c o n t r a c t s  of employmea, of  $245,000,00, which 

i s  t e n  p e r  c e n t  o f - t h e  judgment of $2,450,000.00 e n t e r e d  i n  t h e  above 

docket  numbers on  February 11, 1966, i n  f a v o r  of  t h e  Confedera ted  T r i b e s  

of t h e  U m a t i l l a  Ind ian  Resewa t ion .  An o r d e r  t o  t h a t  e f f e c t  w i l l  be  e n t e r e d .  

.-. 
Arthur  V. Watkins 
Chief Commissioner 

Wm. M. Hol t  
Assoc ia t e  Commissioner 

T. Harold S c o t t  l- 
Assoc ia t e  Commissioner 






