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BEFORE THE INDIAN CLAIMS COMMISSION

THE MESCALERO APACHE TRIBE and bands thereof,)

ex rel. Solon Sombrero, Fred Pellman, )
Eric Tortilla and Victor Dolan; )
)
THE APACHE TRIBE OF THE MESCALERO RESERVATION)
on behalf of, or as successor to, the )
Mescalero Apache Tribe and bands thereof, )
)
Plaintiffs, )
v. ) Docket No. 22-B

) _
THE UNITED STATES OF AMERICA, )
)
Defendant, )

Decided: July 7, 1966

- FINDINGS OF FACT

The Commission makes the following findings of fact:

1. On February 3, 1948, the Apache Tribe of the Mescalero
Reservation and several individual members of the Claims Committee
of that tribe filed a petition before thié Commission for and on behalf
of the Apache Nation. This petition was assigned Docket No. 22. It
asserted, among other claims, a claim to recover damages f;r tﬁe alleged
taking without payment of any compensation by the United States of land
alleged to have been exclusively used and occupied from time immemorial
by the Apache Nation. This land was located within the area of the
present-day States of New Mexico, Arizona, Texas, and portions of other

adjoining States.

2. On October 18, 1950, a First Amended Petition was filed in

Docket No. 22. The alleged scope of the Apache Nation was supplemented

by the inclusion of other petitioning Apache tribes or bands, and

14 B R GBI TR T



17 Ind. Cl. Comm. 100 ' . 101

approximately thirteen additional individuals in representative capacity
were added. The Apache Tribe of the Mescalero Reservation was joined

in this petition by five other petitioning Apache tribal reservation
groups, namely, by the Yavapai-Apache Community, the Fort McDowell
Mohave-Apache Community, the San Carlos Apache Tribe of Arizona, the
White Mountain Apache Tribe of the Fort Apache Indian Reservation, and
the Jicarilla Apache Tribe of the Jicarilla Reservation. Count IT of
this petition assigned the name Eastern Apaches to the Mescaleros,

Lipans and Jicarillas claiming land east of the Rio Grande, and Count ITI

named the various groups of Apaches who claimed lands west of the Rio

Grande.

This amended petition indigated that the claims of the Indians who
were alleged to have occupied lands east of the Rio Grande and those
who were alleged to have occupied lands west of the Rio Grande were
separable.

3. On January 9, 1958, the Commission granted a motion made by
the Jicarilla Apache Tribe of the Jicarilla Apache Indian Reservation
in New Mexico, to separate its cause of action from the original Docket
No. 22. The separated substitute petition which was thereupon filed
by the Jicarilla Apache Indian Reservation asserted claims for damages
for the taking by the United States of lands claimed to have been
used and occupied by the aboriginal Jicarilla Apaches. This separate
petition was assigned Docket No. 22-A.

4. By order of May 25, 1959, the Commission separated from

Docket No. 22 the qther aboriginal title claims asserted in the first
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amended petitions and by assigning to these second emended petitions
Docket Nos. 22-B, 22-C, 22-D and 22-E. Docket No. 22-B is the instant
case and the remaining dockets are comprised of the claims of the

tribal groups above referred to. On this same date plaintiffs in

Docket No. 22-B filed their Second Amended Petition. The claim asserted
in the amended petition is confined to lands within the present-day
State of New Mexico. The claims which had been made for the taking of
lands in the State of Texas were separated and designated Docket 22-C,
Docket 22-C was dismissed by the Commission on August 6, 1965 (15 Ind.
Cl. Comm. 532).

5. The Apache Tribe of the Meécalero ﬁesérvation is a duly incor-
porated Indian tribe recognized by the Secretary of the Interior and
organized under the Act of June 18, 1934 (48 Stat. 984), as amended by
the Act of June 15, 1935 (49 Stat. 378). The Apache Tribe of the
Mescalero Reservation is the proper plaintiff to bring this action in
behalf of or as representative of the Mescalero Tribe and bands thereof,
asserting aboriginal title to such lands in southern New Mexico lying
east of the Rio Graﬂde River, as may have been exclusively used and
occupied at the taking date by the Mescalero Tribe and bands thereof.
Four individual Mescalero Apache Indians are also joined as repre-
sentative plaintiffs.

The Apache Tribe of the Mescalero Reservation, as incorporated,
includes descendants of three distinct groups or pribes of Indians --
the Mescalero Apache Tribe, the Lipan Apache Tribe, and the Chiricahua

Apache Tribe.
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The Lipan Apache Tribe allegedly used and occupied territory in
Texas and Mexico (Plaintiffs' Second Amended Petition, Ind. Cl. Comm.,
Dkt. 22-C). The Chiricahua Apache Tribe allegedly used and occupied
territory west of the Rio Grande River in New Mexico and Arizona (Ind.
Cl. Comm. Dkt. Nos. 30 and 48). Neither the Lipan Apaches nor the
Chiricahua Apaches made any claim to the territory in the instant case
and therefore they are not parties in this case.

6. vTﬁe present members, and descendants of members, of the
Mescalero Tribe and bands thereof are presently dominant in the Apache
Tribe of the Mescalero Reéervation. The Mescalero.Reservation is
located in the west-central part of the claimed ancestral homelands of
the Mescalero Apache Tribe in New Mexico and comprises most of the tract
set apart by the Executive Orders of May 29, 1873; October 20, 1875;

May 19, 1882; and March 24, 1883, as a home for these Indians.

7. The issues presently at trial are those which relate to the
right of recovery of the plaintiffs as representatives of the aboriginal
- Mescalero to compensation for lands claimed to haﬁe beén exclusively
- used and occupied from time immemorial by said Mescalero Apache
Indians as of the date when such lands were allegedly taken from them
without compensation by the United States. Plaintiffs are presently
asserting their right to recover compensation for said lands under
clauses (2), (4), and (5) of Section 2 of the Indian Claims Commission Act.

The claimed land in this case lies entirely within the boundaries
of the present State of New Mexico. Generally it is bounded on the

west by the Rio Grande River, on the south and east by the southern
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and eastern boundaries of the State of New Mexico, and on the north by
a line drawn generally below the 35° latitude. The claim is more
specifically outlined on Plaintiffs' Exhibit No. 751.

For convenience and clarity a detailed description of the claimed
area is included at this point:

Approximately two-thirds of the area of the‘State of New Mexico
lies east of the Rio Grande which flows in a generally southerly course
across thé State, crossing its southern bofder a short distance above
El Paso, Texas. The part of the State east of the Rio Grande and south
of the 35th parallel is about 215 miles ldng from north to south énd
will average apprbximétely 215.miles in widtﬁ'frbm éést to west. The
City of Albuquerqué, situated on the Rio Gfaﬁde,_isiabout 220 miles
north of the southern border of‘this eastern.pértion of the‘State.

A short distance northeast of Albuquerque lie the Séndia Mountains and
from 20 to 30 miles southeast lie the Manzano Mountains. About 60 miles
north and slightly east from Albuquerque lies the Capitol.citﬁ, Santa Fe.
These cities are.outside the area claimed.but are oftenrmentioned in

the record. Sixty miles south of Albuquerque, on the Rio Grande, lies
Socorro, one of the earliest settlements in the New Mexico area. Soqth
of Socorro, qlong the Rio Grande at distances of about 20,.35 and 50
miles, respectively, were situated at one time United Stétes military
posts named Fort Conrad, Fort Craig and Fort MéRae, all established by
the United States Army. Approximately 100 miles south of Socorro was
Fort Selden which was established later than those mentioned above. Ten
miles south of Fort Selden was the early Spanish settlement called Dona

Ana. Near Dona Ana, at Fort Thorne, the Apache Indian Agency was
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éstablished about 1855. The Superintendent of  all Indian Affairs in the
Territory of New Mexico was statiéned at Santa Fe. That Territor& then
included the area now the State of Arizona as well as the present State
of New Mexico.‘ The Superintendent was also Governor of the Territory
of New Mexico. Very near Dona Ana, south along the Rio Grande River
were the early Spanish settlements of Las Cruces and Mesilla. Thirty
miles south of Mesilla were the settlements of Franklin and El Paso.
Slightly north of El1 Paéo, Fort Bliss was established.

East of the Rio Grande in the vicinity of Fort McRaé there is a
low range called Fray Cristobal, and ten to twenty miles south of Fort
McRae another low range called the Caballo Mountains nmear ithis river.

=~ Thirty-five miles east of Socorro, across a barren country, lay the

& hupadera Mesa, and south of this the comparatively low.and desolate
Sierra Oscura. The hills south of Sierra Oscura merge with the San
Andres Mountains, a rather barren range extending for 30 or 40 miles
with low hills connecting with the Organ Mountains, the southern end
of which lay east of Mesilla. Between the Sierra Oscura-San Andres-
Organ elevation and the Rio Grande River there is a valley.or plain
15 to 30 miles wide ana aBout 100 miles long extending from near Dona
Ana to a point opposite Socorro.. This vast basin is so lacking in water
and inrvegetable and animal life as to have received the name Jornada
del Muerto or Jourmey of Death. East of the Oscura-San Andres-Organ
elevation and between that range and the Sacramento Range there is
another vast plain 20 to 30 miles wide and nearly 100 miles long,
1wrth and south, laigely waterless and comprising extensive areas

- covered with lava and drifting sand.:r . This is the Tularosa Valley.
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About halfway between the Rio Grande and the Pecos Rivers in the
southeastern quarter of New Mexico are the Sacramento Mountains.

Lying north of the Sacramento Méuntains, and separated therefrom by a
pass of about 7500 feet in elevation which is reached from the Tularosa
River Valley there is a mountainous area which the Spaniards named the -
Sierra Blanca, either_bgcausé it was'firstrobserved when covered with
sndw or because of the whitish color of the rdcky summit wheﬁ the 12,000
foot high peak is bare. Although this northern region is sometimes
spoken of as '"the White Mountains', it is also sometimes included with
the Sacramentos to the south and the entire mountainous area is called
the Sacramento Raﬁge. .Lying northeasflfrom tﬁé Siefra Blanca are the
Capitan Mountains. This afea, as well és that n@fth of the Sierra
Blanca, known as the Carriso Mountains, has sometimes been included

as a part of the Sacramenté Range. An elevation férther north is known
as the Gallinas Mountains;

The Sacramento Range, including the Sacramento, the Sierra Blanca,
and the Capitan Mountains, is an outstanding physical feature of eastern
New Mexico with a fairly.good forest cover and an adequate supply of
water. There are a number of good springs within these mountains and
a few perennial streams.

The principal streams which flow from the west slope of these
moultains are the Nogal in the Capitan area, Three Rivers west from
Sierra Blanca and Rio Tularosa, Rio La Luz and Rio Alamo west from

Sacramento. These streams sink after reaching the arid Tularosa Valley.
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The Sacramento River flows between two ridges’ at the south end of the
Sacramento Mountains until it siﬁks. The Rio Felix and several.tribu-
taries of the Penasco River flow from the eastern slope of the Sacramento
Mountains but are néither continpous nor perennial in flow. Even the
Penasco itself is dry in some seasons. Except during heavy rains or
when snow is melting in the mountains these streams usually sink in

the dry‘sands long before they reach the Pecos Riﬁer, the natural outlet
for streams in southeastern New Mexico. There are extensive arid plains
éast and south of the Sacramento Mountains. On the eastern slope of the
Sierra Blanca Mountains. arise.the Rio Ruidosa :and ﬁhe Rio Bonito, two
perennial streams which unite to form the Hoﬁdo River which continuously
:f“*iflows into the Pecos River.

é';f; - West of ﬁhe Pecos River in southeastern New Mexico there was a
strip of semi-arid land varying in width from 45 miles on the southern
border of the State to a width of 65 miles “farther north. This strip
of land maintained vegetable growth such as creosote bushes, mesquite,
yucca, prickly pear and other cacti and extended northerly approximately
120 miles to the latitude of the Capitan Mountains.

Between the Pecos River and the eastern line of New Mexico lay
another strip of semi-arid land which in its natural condition was
similar to the strip that lay between the Pecos River and the Sacramento
Mountains. This strip east of the Pecos River was slightly wider than
the strip west of the river and extended from the southern border of
New Mexico northward to a latitude beyond the area claimed by the

Mescalero Apache.
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8. The Mescaleros were a single land-using entity comprising an
identifiable group of American Indians in aboriginal timeé with the
capacity to hold by aboriginal or Indian title the lands exclusively
used and occupied by them. The claims presented in this Docket No. 22-B
have been timely and properly presented to this Commission by piaintiffs
acting in a representative capacity on behalf of the Mescalero ‘Apache
Tribe and bands thereof as the same existed in aboriginal times. The
Commission has authority to consider gnd adjudicate the claims involved
under the Act of August 13, 1946 (60 Stat. 1049),

9. There is some confusion, historically, as to the antecedents
of the plaintiffé; However, there is general agreement among the experts
who testified that the various groups and bands whom wé find herein (infra
finding #37) were found aboriginally in the area in issue herein in the
present State of New Mexico, were Mescalefo Apaches or were absorbed or
supplanted by them.

The earliest reports of Apaches are those of Coronado and his
chroniclers who reported finding Quereéhos oﬁ the Canadian River in the
New Mexico-Texas Panhandle region in April, 1541. All authorities agfee
and we so find thai the Querechos were Apaches.

Some forty years later the Chamuscado-Rodriquez Expedition of
1581-1582 reported Vaqueros near the Pecos-Gallinas River junction,
southeast of Pecos Pueblo in October, 158L. The description of the
Vaquero people, as given by chroniclers of the expedition, duplicates
that given for the Querechos in 1541. Obregon, a Spaniard, in 1584,

stated that "in these plains dwell the course, vile and wicked Querechos,
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the Vaqueros" (Hammond and Rey, 1928, pp. 19-20). Thus, there appears
to be little doubt that the name Querechos was replaced by Vaqueros.

Some authorities believe that thé Vaqueros, at least in part, may
have included the group later known as Mescaleros. The bplers, who
are anthropologists who studied the Mescalerps, state:

The early history of the Mescalero Apache Indians of
‘the American Southwest is most obscure. The Vaqueros,
mentioned by Castano de Sosa in 1590, are thought by some
to be buffalo-hunting Apache of the region which is now
eastern New Mexico and western Texas and may have included
the Mescalero. * % * (Opler, M.E. and C.H., 1950, p. 1)

@ Swanton, . an anthfdpologiét with: the -Smithsonian Institute, summarizes

the general concensus thus:

The term Querecho, as well as Vaquero, was applied rather
generally to Apache by the Spaniards but probably more
particularly to the Mescalero and their allies. (Swanton,
1852, p. 329)

BenaQides' writings of the 1630'5, based on his experiences of the
1620's, definitely distinguished the Indians of the region southeast of
Socorro, New Mexico, whom he called Apaches de Per;illo, from Vaqueros
(Hodge, Hammond and Rey, Smithsonian Institute, 1945, p. 84). He did
not, héwever, present ény specific data for this separation.

Hodge, and other experts of the Smithsonian Institute, suggested
the alignment of Perrillo and Mescalero Apaches (Hodge, Hammond and
Rey, 1945, p. 307)l

The Oplers wrote:

* k %

The group called Apaches del Perillo, which occupied
during the 16th and 17th centuries the region of the
Jornada del Muerto near the Rio Grande, may have been
partly composed of bands later identified as Mescalero
Apache. * % * (Opler, M.E. and C.M., 1950, p. 1)

i
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The nomads reported in the 1580's by Chamuscado and Espejo, early
Spanish explorers along the east bank of the Rio Grande, probably were

Apaches and ancestors of the Apaches of the Sierra Blanca. The Sierra
Blanca Apaches were lineal descendants of the Perrillo Apaches of the
1620's. The name was derived from mountains of the same name, where
Apaches were first specifically reported inil653(Scholes, 1940,

pP. 281) and last reporﬁed in ;he 1670;3 (Hackett, 1937, p. 298).

The next group of Apaches were reported by Governor Vargas in 1692
when he reconguered New Mexicé. These Apaches were called Faraones.

In 1693 Apaches wére reported in the mountains (Manzanos) facing
SOCérrO (Espinosa, 1942, pp. 139-140). 1In 1696 Faraones were reported
near Pecos Pueblo and in fhé'Sandia Mountains}(Espinosa, 1942, pp. 183,
236, 252-253). 1In 1704 Vargas led a campaign into the latter mountains
(Espinosa, 1942, p. 356). Thus it would'appear that.the Sierra Blanca
Apaches, who moved into the Manzano Mountains prior to the Pueblo
Rebellion, became the Faraones of~;he next range north after the return
of the Spaﬁish. The name, Apaches of the Sierra Blanca, disappeared
from use prior to the time of the return of the Spaﬁish in 1692.

It should be néted that the Comanches which were attacked by the
Spanish between 1692 and 1720 were then in the plains east of New Mexico;
from which region they were a constant threat to the Mescaleros for the
next 150 years.

In the period.of 1715 to 1719 the Faraones were still reported in
the Sandia Mountains (Armijo, 1929, p. 250). In 1720 the Faraones were

. said to live in the Organ Mountains and the Siete Rios area (Thomas,
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1935, p. 166). Governor Valverde applied the name Faraon to all of the
Apaches between the Pecos River and the Rio Grande from the_Sanfa Fe
Region to the Conchos River in Mexico.

By 1726 the name, Natage, was applied to the Apaches of southern
New Mexico. 1In that year Rivera wrote that

* % % if it is wished to posses all of the province of the

Natages, which is in the vicinity of this presidio of El

Paso and New Mexico, to the south of the Sierra de los

Organos and the place of the Seven Rivers, it is a country

with the most abundant water and everything else necessary

for agriculture. (Hackett, 1941, p. 236)

The name, Natage, evidently was applied by the residents of the
El Paso area, and probably was deriyed from Nataina, the name of a
division of the Mescalefos, meaning meséal people (Hodge, 1912, Vol. 2,\
; p. 34). It seems to have been borrowed directly from theALipan name
for Mescaleroé -- Natche -- also meaning mescal people, i.e., people
who gathered and ate the semi-arid plant, mescal (Hodge, 1912, Vol. 1,
p. 846). o |

Théugh the name, Faraon, was restricted to the Apaches farther
‘north after 1726, they continued to be ‘distinguished from the Natages
and others as late as 1814, The Faraones began to associate with the
more southern Apaches in the 1750's.

In April 1745, Toribio de Urrutia campaigned against the Apaches
and met the Natages northwest of the Colorado River of Texas, a few
leagues from the Ypandes (Lipans). Father Santa Ana, who was with
Urrutia, wrote: | .

The Natages Indians, reputed among the Indians of the

north as the true Apaches, lived on this occasion not

far from and to the west of the Ypandes . . . their
chief man was captain of the Ypandes.

7
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0f these Natages he further stated:

The body of these Natages comprises in itself the
Mescaleros and Salineros Indians, or better, shall

I say that they are one and the same Indians with
different names which the Spaniards have given them
in the various localities in which they have seen
them. Their own country is on the Rio Salado (Pecos)
where they center into the jurisdiction of Conchos.

Since 1745 these southern Apaches have been referred to as
Mescaleros or Natages.

In 1796 Lieutenant Colonel Don Antonio Cordero described the
Apache. In speaking of the Mescaleros he states:

This group dwells, generally speaking, in the mountain

ranges near the Pecos River, extending northwards on

both banks as far as the Comancheria. - It uses this locality

particularly in the proper season for the buffalo hunt, on

which occasions it joins with the plains group which it is

neighbor.
* % %

10. The United States acquired sovereignty over the claimed
area by tﬁe terms of the Treaty of Guadalupe Hidalgo &hich was ratified
.February 2, 1848 (9 Stat. 922). It has been determined that Indians
living on such lands as become part of the public domain under this
treaty can hold Indian title to such lands by aboriginal possession

the same as in other areas of the United States. United States v.

Santa Fe Railroad Company, 314 U,S. 339, 346; Mohave Tribe of Indians

of Arizona, California and Nevada, et al v. United States, 7 Ind. CI.

Comm. 219, 259-263.

11. By the Act of September 9, 1850 (9 Stat. 446) a Territory
of New Mexico wasvestéblished and its boundaries delineated. Included
within the new territory was the entire Mescalero area claimed by the

plaintiffs herein.

»
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By the Act of February 27, 1851 (9 Stat. 574, 587), the United
States extended the application of the Indian Tradé and Intercourse Act
of June 30, 1834 (4 Stat. 729) to cover the tribes in the Territory of
New Mexico. This Act extended protection to the said Indian tribes
'against unlawful use or trespass of their lands. Its administration
was vested in the Bureau of Indian Affairs.

12, At the beginning of the American period, the defendant sought
to determine information concerﬁing the Mescaleros. The policy and scobe
of the program of the federal government relating to the Mescaleros was
largely confined to pacifying the tribe, keeping the members of the
tribe from the settlements along the Rio Grande and, in tha northern
part of the territory, preventing their attacks on white persbns moving
through the Mescalero country, and restraining the incursions of the
Mescaleros into the Mexican Republic.

13. The govermment sought to accomplish its objectives of pacifying
and restraining the Mescaleros by a combination of force and diplomacy.
Military posts were established within and near the Mescalero homelands,
and United States troops were stationed at such posts, under directions
toi:keep the Mescaleros away from the settlements, to restrain their raids,
and to protect travelers moving into and through the Mescalero lands.

The diplomatic methods during this early period included the attempt to

negotiate and the negotiation of a number of treaties with the Mescalero
gnd other Apache_tribes. Treaties of cession and treaties of peace were
negotiated. However, only one of these, a treaty of peace, was ratified

by the Congress.

15
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In 1850 James S. Calhoun was appointed Territorial Governor, an
office which carried with it the Superintendency of Indian Affairs
in this area. On April 2, 1851, he and Colonel John Munroe, the
Commanding Officer of the 9th Military Department, New Mexico, signed
a treaty at Santa Fe, New Mexico, with certain chiefs of the Mescalero
and Jicarilla Apaches. It was later claimed by Chacon, Chief of thé
Jicarillas, that Jose Cito, a Chief of the Mescaleros, had joined his
group and that the Mescaleros were not represented.

On July 1, 1852, Colomel E. V. Sumner, then in command of the
9th Military Department, New Mexico, and also in charge of the Executive
Office of the Territory of New Mexico, and John Greiner, Acting Super-
intendent of Indian-Affairs, Terfitory of New Mexic§,»re§reseﬁting the
United States, concluded a Treaty at Santa Fe, New Mexico, with the
Apache Indiaﬁs, including the Mescaleros. This was a treaty of
"perpetual peace and amity" énd wa§ ratified and proclaimed on March 25,
1853‘(10 Stat. 979, 98l). This was the only treaty entered into between
the United States and the Mescaleros that was ratified.

William Carr Lane, the next Governmor and Superintendent of Indian
Affairs, who arrived in New Mexico in September, 1852, made treafies

with the Apaches in the southwest and northeast in which he agreed to

give them rations for five years, believing this to be a more effective

curb than force.
Governor David Meriwether, who assumed his duties on August 8,
1853, found himself unable, because of insufficient funds, to feed

the needy Indians. He believed in controlling the Indians by force.

114
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In February 1853 Captain R. S. Ewell, First Dragoons, conducted
a2 campaign against the Mescalero and defeated them, Lieutenant Samuel
D. Sturgis also routed one of the bands. With Dr. Michael Steck, their
agent, pleading their cause, the Mescaleros promised to surrender‘étolen
property and to deliver hostages.
In May 1855 it was felt that more military posts were needed.
Fort Stanton was established on the Bonito River. ]
After a vigorous successful military campaign against the various
Indian tribes witﬁin the Territory of New Mexico, Governor Meriwether
negotiated a series of treatieé during the summer of 1855. The first
of these was concluded in June at Foft Thorn and involved the Mimbres,
a division of the Eastern Chiricahua Apa;he Band, togethef with the
}Mescalero Apache,
N
By the terms of the.Treaty of 1855, a reservation for the Mescaleros
- wag designated near Fort Stanton. Although.the treaty was not approved

an agency was maintained at the fort, and some of the Mescaleros re-

ceived goods from it, remained at peace;'and farmed in thevvicinity. e

After failure of ratification of the Treaty of June 14, 1855, the
poliéy of the government in relation to the Mescélero Apaches changéd.
No further attempt was made to negotiate a new treaty for the purpose of
obtaining a cession of its lands b? the tribe. Instead the government
.adopted and pursued a program of seeking to influence the Mbscaleré
Apaches of the Territory of New Mexico to change their accustomed way

of life, to discontinue their far-flung hunting and food-gathering

‘expeditions in their ancestral lands, to settle down to farming pursuits,

\
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