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BEFORE THE INDIAN CLAIMS COfifISS I O N  

THE HESCALER0 APACHE TRIBE and bands t h e r e o f , )  
ex r e l .  Solon Sombrero, Fred Pellman, 1 
E r i c  T o r t i l l a  and Vic to r  Dolan; 1 

) 
THE APACHE TRIBE OF THE MESCALERO RESERVATION) 

on behalf  o f ,  or  a s  successor  t o ,  t h e  ) 
Mescalero Apache Tr ibe  and bands t h e r e o f ,  ) 

1 
P l a i n t i f f s ,  ) 

v .  ) Docket No. 22 
1 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant.  ) 

Decided: J u l y  7 ,  1966 

FINDINGS OF FACT 

The Commission makes t h e  fo l lowing  f i n d i n g s  of f a c t :  

1. On February 3 ,  1948, t h e  Apache Tr ibe  of t h e  Mescalero 

Rese rva t ion  and s e v e r a l  i n d i v i d u a l  members of t h e  Claims Committee 

of t h a t  t r i b e  f i l e d  a p e t i t i o n  before  t h i s  Commission f o r  and on behal f  

of t h e  Apache Nation. This  p e t i t i o n  w a s  ass igned  Docket No. 22. It 

a s s e r t e d ,  among o the r  c la ims ,  a c la im t o  recover  damages f o r  t h e  a l l e g e d  

t a k i n g  wi thou t  payment of any compensation by t h e  United S t a t e s  of l and  

a l l e g e d  t o  have  been exc lus ive ly  used and occupied from t ime immemorial 

by t h e  Apache Kation,  This  land was Located w i t h i n  the a r e a  of t h e  

present -day  S t a t e s  of New Mexico, Arizona, Texas, and p o r t i o n s  of o t h e r  

a d j o i n i n g  S t a t e s .  

2. O n  October 18, 1950, a F i r s t  Amended P e t i t i o n  was f i l e d  i n  

Docket N o .  22. The a l l eged  scope of t he  Apache Nation w a s  supplemented 

by t h e  i n c l u s i o n  of o ther  p e t i t i o n i n g  Apache t r i b e s  o r  bands,  and 
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approximztely t h i r t e e n  a d d i t i o n a l  i nd iv idua l s  i n  r e p r e s e n t a t i v e  capac i ty  

were added. The Apache Tr ibe  of the  i.iescalero Reserva t ion  was joined 

i n  t h i s  p e t i t i o n  by f i v e  o the r  p e t i t i o n i n g  Apache t r i b a l  r e s e r v a t i o n  

groups,  namely, by t h e  Yavapai- Apache Community, t h e  Fo r t  McDowell 

Mohave-Apache Community, t h e  San Carlos Apache Tr ibe  of Arizona, t h e  

White Mountain Apache Tr ibe  of t he  For t  Apache Indian  Rese rva t ion ,  and 

t h e  J i c a r i l l a  Apache Tr ibe  of t h e  J i c a r i l l a  Reserva t ion .  Count 11 of 

t h i s  p e t i t i o n  ass igned  t h e  name Eas te rn  Apaches t o  t h e  Nesca leros ,  

Lipans and J i c a r i l l a s  c laiming land e a s t  of the Rio Grande, and Count 111 

named t h e  v a r i o u s  groups of Apaches who claimed lands  west  of t h e  Rio 

G r  ande . 
Thi s  amended p e t i t i o n  ind iva ted  t h a t  t h e  claims of t h e  Ind ians  who 

were a l l e g e d  t o  have occupied lands e a s t  of t h e  Rio Grande and those  

who were a l l e g e d  t o  have occupied lands west of t h e  Rio Grande were 

sepa rab le .  

3 .  On January 9 ,  1958, t h e  Commission granted  a motion made by 

t h e  J i c a r i l l a  Apache Tr ibe  of the  J i c a r i l l a  Apache Ind ian  Rese rva t ion  

i n  New Mexico, t o  s e p a r a t e  i t s  cause of a c t i o n  from t h e  o r i g i n a l  Docket 

No. 22. The s e p a r a t e d  s u b s t i t u t e  p e t i t i o n  which w a s  thereupon f i l e d  

by t h e  J i c a r i l l a  Apache Ind ian  Reservation a s s e r t e d  claims f o r  damages 

f o r  t h e  t a k i n g  by t h e  United S t a t e s  of lands claimed t o  have been 

used and occupied by the  abo r ig ina l  J i c a r i l l a  Apaches. Th i s  s e p a r a t e  

p e t i t i o n  w a s  a s s igned  Docket No. 22-A. 

4 .  By o r d e r  of May 25, 1959, the Commission sepa ra t ed  from 

Docket No. 22 t h e  q the r  abo r ig ina l  t i t l e  claims a s s e r t e d  i n  t h e  f i r s t  
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amended p e t i t i o n s  and by a s s ign ing  t o  t h e s e  second emended p e t i t i o n s  

Docket Nos. 22-B, 22-C, 2 2 - D  and 22-E. Docket No. 22-B is  t h e  i n s t a n t  

case  and the  remaining dockets a r e  comprised of t h e  clairns of t h e  

t r i b a l  groups above r e f e r r e d  t o .  On t h i s  same d a t e  p l a i n t i f f s  i n  

Docket No. 22-B f i l e d  t h e i r  Second Amended P e t i t i o n .  The c l a im a s s e r t e d  

i n  t h e  amended p e t i t i o n  i s  confined t o  lands  w i t h i n  t h e  present -day  

S t a t e  of New Mexico. The claims which had been made f o r  t h e  t a k i n g  of 

lands  i n  t he  S t a t e  of Texas were sepa ra t ed  and des igna ted  Docket 22-C. 

Docket 22-C was dismissed by t h e  Commission on August 6 ,  1965 (15 I n d .  

C 1 .  Comm. 532). 

5 .  The Apache Tr ibe  of t h e  Mescalero Rese rva t ion  i s  a duly  i n c o r -  

po ra t ed  Indian  t r i b e  recognized by t h e  Sec re t a ry  of t h e  I n t e r i o r  and 

organized  under t he  Act of June 18,  1934 (48 S t a t .  984) ,  as amended by 

t h e  Act of June 15, 1935 (49 S t a t .  378).  The Apzche Tr ibe  of t h e  

Mescalero ~ e s e r v a t i o n  is t h e  proper p l a i n t i f f  t o  b r ing  t h i s  a c t i o n  i n  

beha l f  of o r  as r ep resen ta t ive  of t h e  Mescalero T r i b e  and bands t h e r e o f ,  

a s s e r t i n g  abor ig ina l  t i t l e  t o  such lands  i n  sou the rn  New Mexico l y i n g  

e a s t  of t h e  Rio Grande River ,  a s  may have been exc lus ive ly  used and 

occupied a t  t h e  taking da t e  by t h e  Mescalero Tr ibe  and bands t h e r e o f .  

Four i n d i v i d u a l  Mescalero Apache Ind ians  a r e  a l s o  jo ined  a s  r e p r e -  

s e n t  a t i v e  p l a i n t i f f s .  

The Apache Tribe of t he  Mescalero Reserva t ion ,  a s  i n c o r p o r a t e d ,  

i n c l u d e s  descendants of t h ree  d i s t i n c t  groups o r  b r i b e s  of I n d i a n s  --  
t h e  Mescalero Apache Tr ibe ,  the Lipan Apache Tr ibe ,  and t h e  Ch i r i cahua  

Apache Tr ibe .  
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The Lipan Apache Tr ibe  a l l eged ly  used and occupied t e r r i t o r y  i n  

Texas and Mexico ( P l a i n t i f f s '  Second Amended P e t i t i o n ,  Ind. C1.  Comm., 

Dkt. 22-C). The Chiricahua Apache Tr ibe  a l l e g e d l y  used and occupied 

t e r r i t o r y  west of t h e  Rio Grande River  i n  New Mexico and Arizona (Ind.  

C1.  Comm. Dkt. Nos. 30 and 48). Nei ther  t h e  Lipan Apaches nor t h e  

Chi r icahua  Apaches made any claim t o  t h e  t e r r i t o r y  i n  t h e  i n s t a n t  c a s e  

and t h e r e f o r e  they  a r e  not  p a r t i e s  i n  t h i s  c a s e .  

6 .  The p re sen t  members, and descendants  of members, of t h e  

Mescalero T r i b e  and bands thereof  a r e  p r e s e n t l y  dominant i n  t h e  Apache 

T r i b e  of t h e  Mescalero Reservation. The Mescalero Reserva t ion  i s  

l o c a t e d  i n  t h e  wes t - cen t r a l  p a r t  of t h e  claimed a n c e s t r a l  homelands of 

..., t h e  Mescalero Apache Tr ibe  i n  New Mexico and comprises  most of t h e  t r a c t  

set a p a r t  by t h e  Executive Orders of May 29, 1873; October 20, 1875; 

May 19, 1882; and March 24, 1883, a s  a home f o r  these  Indians .  

7 .  The i s s u e s  present ly  a t  t r i a l  a r e  t h o s e  which r e l a t e  t o  t h e  

r i g h t  of recovery  of t h e  p l a i n t i f f s  a s  r e p r e s e n t a t i v e s  of t h e  a b o r i g i n a l  

Mescalero t o  compensation f o r  lands  claimed t o  have been e x c l u s i v e l y  

used and occupied from time immemorial by s a i d  Mescalero Apache 

I n d i a n s  as of  t h e  da t e  when such lands  were a l l e g e d l y  taken from them 

wi thou t  compensation by the  United S t a t e s .  P l a i n t i f f s  a r e  p r e s e n t l y  

a s s e r t i n g  t h e i r  r i g h t  t o  recover compensation f o r  s a i d  lands under 

c l a u s e s  ( 2 ) ,  ( 4 ) ,  and ( 5 )  of Sec t ion  2 of t h e  Indian  Claims Commission Act.  

The c la imed land i n  t h i s  ca se  l i e s  e n t i r e l y  w i t h i n  t h e  boundar ies  

of t h e  p r e s e n t  S t a t e  of New Mexico. General ly  i t  is  bounded on t h e  

wes t  by t h e  R i o  Grande River,  on t h e  south  and e a s t  Ly the sou the rn  
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and e a s t e r n  boundaries of the  S t a t e  of New Mexico, and on t h e  nor th  by 

a l i n e  drawn genera l ly  below t h e  35' l a t i t u d e .  The claim i s  more 

s p e c i f i c a l l y  out l ined on P l a i n t i f f s '  Exhibi t  No. 751. 

For convenience and c l a r i t y  a d e t a i l e d  d e s c r i p t i o n  of t h e  claimed 

a rea  i s  included a t  t h i s  point:  

Approximately two-thirds of t h e  a r e a  of the  S t a t e  of New Mexico 

l i e s  e a s t  of t h e  Rio Grande which flows i n  a genera l ly  sou ther ly  course 

across  the  S ta te ,  crossing i ts  southern border a s h o r t  d i s t ance  above 

E l  Paso, Texas. The pa r t  of t h e  S t a t e  e a s t  of t h e  Rio Grande and south 

of t h e  35th p a r a l l e l  i s  about 215 miles long from nor th  t o  south  and 

w i l l  average approximately 215 m i l e s  i n  width from e a s t  t o  w e s t .  The 

City of Albuquerque, s i t u a t e d  on t h e  Rio Grande, is about 220 mi les  

nor th  of t h e  southern border of t h i s  e a s t e r n  por t ion  of t h e  S t a t e .  

A s h o r t  d i s t ance  nor theas t  o f  Albuquerque l i e '  t he  Sandia Mountains and 

from 20 t o  30 m i l e s  southeast  l i e  t h e  Manzano Mountains. About 60 mi les  

nor th  and s l i g h t l y  e a s t  from Albuquerque lies t h e  C a p i t a l  c i t y ,  Santa Fe. 

These c i t i e s  a r e  outside the  a r e a  claimed but  a r e  o f t e n  mentioned i n  

t h e  record.  Sixty m i l e s  south of Albuquerque, on t h e  Rio Grande, l i e s  

Socorro, one of t h e  e a r l i e s t  s e t t l e m e n t s - i n  t h e  New Mexico area .  South 

of Socorro, along t h e  Rio Grande a t  d i s t ances  of about 20, 35 and 50 

m i l e s ,  r e spec t ive ly ,  were s i t u a t e d  a t  one time United S t a t e s  m i l i t a r y  

p o s t s  named For t  Conrad, Fort  Craig and For t  McRae, a l l  e s t a b l i s h e d  by 

t h e  United S t a t e s  Army. Approximately'100 miles south  of Socorro was 

F o r t  Selden which was es tabl ished l a t e r  than those mentioned above. Ten 

m i l e s  south of Fort Selden was t h e  e a r l y  Spanish se t t lement  c a l l e d  Dona 

Ana. Near Dona h a ,  a t  Fort Thorne, t h e  Apache Ind ian  Agency wqs 
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e s t a b l i s h e d  about 1855. The Superintendent  o f ' a l l  I nd ian  A f f a i r s  i n  t h e  

T e r r i t o r y  of New Mexico was s t a t i o n e d  a t  Santa  Fe. That T e r r i t o r y  then  

included t h e  a r e a  now t h e  S t a t e  of Arizona a s  w e l l  a s  t h e  p r e s e n t  S t a t e  

of New Mexico. The Superintendent  was a l s o  Governor of t h e  T e r r i t o r y  

of New Mexico. Very near  Dona h a ,  south along t h e  Rio Grande River  

were t h e  e a r l y  Spanish s e t t l e m e n t s  of Las Cruces and M e s i l l a .  T h i r t y  

m i l e s  sou th  of N e s i l l a  were t h e  se t t l emen t s  of F rank l in  and E l  Paso. 

S l i g h t l y  n o r t h  of E l  Paso, F o r t  Bliss w a s  e s t a b l i s h e d .  

E a s t  of t h e  Rio  Grande i n  t h e  v i c i n i t y  o f  F o r t  McRae t h e r e  is  a 

low range  c a l l e d  Fray  C r i s t o b a l ,  and t e n  t o  twenty m i l e s  sou th  of F o r t  

Mcfiae another  low range  c a l l e d  t h e  Cabal lo Mountains near: : t l i is  rivel-.  

i r t y - f i v e  m i l e s  e a s t  of Socorro, across  a b a r r e n  count ry ,  l a y  t h e  

upadera Mesa, and south  of t h i s  t h e  comparatively low and d e s o l a t e  

S i e r r a  Oscura. The h i l l s  south of S i e r r a  Oscura merge w i t h  t h e  San 

Andres Mountains, a r a t h e r  ba r r en  range extending f o r  30 o r  40 m i l e s  

w i th  low h i l l s  connec t ing  wi th  t h e  Organ Mountains, t h e  sou the rn  end 

of  which l a y  east of Mes i l l a .  Between t h e  S i e r r a  Oscura-San Andres- 

Organ e l e v a t i o n  and  t h e  Rio Grande River t h e r e  is a v a l l e y  o r  p l a i n  

15 t o  30 m i l e s  wide  and about 100 mi les  long extending from near  Dona 

Ana t o  a p o i n t  o p p o s i t e  Socorro. This  v a s t  b a s i n  is s o  l ack ing  i n  water  

and i n  v e g e t a b l e  and animal l i f e  a s  t o  have rece ived  t h e  name Jornada 

d e l  Muerto o r  Journey  of Death. Eas t  of t h e  Oscura-San Andres-Organ 

e l e v a t i o n  and between t h a t  range and t h e  Sacramento Range t h e r e  i s  

ano the r  v a s t  p l a i n  20 t o  30 mi les  wide and nea r ly  100 m i l e s  long, 

w r t h  and s o u t h ,  l a r g e l y  wa te r l e s s  and comprising e x t e n s i v e  a r e a s  

covered w i t h  l a v a  and dr i f t ' i r ig  s'apd.:.- . This  is  t h e  Tularosa  Val ley .  
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About halfway between the  Rio Grande and the  Pecos Rivers  i n  the  

southeastern quar ter  of New Mexico a re  the  Sacramento Mountains. 

Lying north of the  Sacramento Mountains, and separa ted  therefrom by a 

pass of about 7500 f e e t  i n  e levat ion which i s  reached from t h e  Tularosa  

River Valley the re  i s  a mountainous area  which the  Spaniards named t h e  - 

S i e r r a  Blanca, e i t h e r  because it was f i r s t  observed when covered wi th  

snow or because of the  whitish color  of the  rocky summit when t h e  12,000 

foo t  high peak i s  bare. Although t h i s  northern region is sometimes 

spoken of a s  "the White Mountains", i t  i s  a l s o  sometimes included wi th  

t h e  Sacramentos t o  the south and t h e  e n t i r e  mountainous a r e a  i s  c a l l e d  

t h e  Sacramento Range. Lying northeast  from the  S i e r r a  Blanca are t h e  

( -  :i 
Capitan Mountains. This area,  a s  w e l l  as t h a t  nor th  of t h e  S i e r r a  

$ -J6 

Blanca, known as  the  Carriso Mountains, has  sometimes been included 

as a p a r t  of the  Sacramento Range. An e leva t ion  f a r t h e r  nor th  i s  known 

a s  t h e  Gal l inas  Mountains. 

The Sacramento Range, including t h e  Sacramento, t h e  S i e r r a  Blanca, 

and t h e  Capitan Mountains, is  an outstanding physica l  f e a t u r e  of e a s t e r n  

New Mexico with a f a i r l y  good f o r e s t  cover and an adequate supply of 

water .  There a r e  a number of good spr ings  wi th in  these  mountains and 

a few perennia l  streams. 
. 

The p r inc ipa l  streams which flow from the  west s lope  of t h e s e  

rnouQhains a r e  the  Nogal i n  the Capitan area,  Three Rivers west from 

S i e r r a  Blanca and Rio Tularosa, Rio La Luz and Rio Alamo west from 

Sacramento. These streams s ink a f t e r  reaching t h e  a r i d  Tularosa  Val ley .  
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The Sacramento River flows between two r i d g e s ' a t  t h e  south end of t h e  

Sacramento Mountains u n t i l  i t  s inks .  The Rio F e l i x  and s e v e r a l  t r i b u -  

t a r i e s  of the  Penasco River flow from t h e  e a s t e r n  s lope  of t h e  Sacramento 

Mountains but a r e  ne i the r  continpous nor perennia l  i n  flow. Even t h e  

Penasco i t s e l f  i s  dry i n  some seasons. Except during heavy r a i n s  o r  

when snow is  melting i n  t h e  mountains these  streams usua l ly  s i n k  i n  

the  dry sands long before they reach t h e  Pecos River, t h e  n a t u r a l  o u t l e t  

f o r  streams i n  southeastern New Mexico. There are extens ive  a r i d  p l a i n s  

east and south of t h e  Sacramento Mountains. On t h e  e a s t e r n  s l o p e  of t h e  

S i e r r a  Blanca Mountains a r i s e  t h e  Rio Ruidosa .and the  Rio Bonito, two 

perennia l  streams which u n i t e  t o  form t h e  Kondo River which cont inuously  

.-- - E  flows i n t o  t h e  Pecos River. 
3 
J 

--$ West of t h e  Pecos River i n  southeas tern  New Mexico t h e r e  was a 

s t r i p  of semi-arid land varying i n  width from 45 m i l e s  on t h e  sou thern  

border of t h e  S t a t e  t o  a width of 65 mi les  :Earther nor th .  Th i s  s t r i p  

of land maintained vegetable growth such a s  creosote  bushes, mesquite,  

yucca, p r i ck ly  pear and other  c a c t i  and extended nor the r ly  approximately 

120 m i l e s  t o  t h e  l a t i t u d e  of t h e  Capitan Mountains. 

Between t h e  Pecos River and t h e  e a s t e r n  l i n e  of New Mexico l a y  

' another s t r i p  of semi-arid land which i n  i t s  n a t u r a l  cond i t ion  was. 

s i m i l a r  t o  t h e  s t r i p  t h a t  lay  between t h e  Pecos River and t h e  Sacramento 

Mountains. This  s t r i p  e a s t  of t h e  Pecos River was s l i g h t l y  wider than  

t h e  s t r i p  west of the r i v e r  and extended from the  southern border  of 

New Mexico northward t o  a l a t i t u d e  beyond the  a rea  claimed by t h e  

Mescalero Apache. 
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8. The l ~ e s c a l e r o s  were a  s i n g l e  land-using e n t i t y  compris ing an 

i d e n t i f i a b l e  group of American Indians  i n  a b o r i g i n a l  t imes w i t h  t h e  

capac i ty  t o  h o l d  by a b o r i g i n a l  o r  Indian  t i t l e  t h e  lands  e x c l u s i v e l y  

used and occupied by them. The claims presented  i n  t h i s  Docket No. 22-B 

have been t imely  and proper ly  presented  t o  t h i s  Commission by p l a i n t i f f s  

a c t i n g  i n  a r e p r e s e n t a t i v e  capac i ty  on behalf  of t h e  Mescalero'Apache 

T r i b e  and bands thereof  a s  t h e  same e x i s t e d  i n  a b o r i g i n a l  t i m e s .  The 

commission h a s  a u t h o r i t y  t o  cons ider  and a d j u d i c a t e  t h e  c la ims  involved  

under t h e  Act of August 13, 1946 (60 S t a t .  1049). 

9.  There i s  some confusion, h i s t o r i c a l l y ,  as t o  t h e  an t eceden t s  

of  t h e  p l a i n t i f f s .  However, t h e r e  i s  genera l  agreement among t h e  e x p e r t s  
/ 

who t e s t i f i e d  t h a t  t h e  va r ious  groups and bands whom we f i n d  h e r e i n  ( i n f r a  

f i n d i n g  837) were found a b o r i g i n a l l y  i n  t h e  area i n  i s s u e  h e r e i n  i n  t h e  

p r e s e n t  S t a t e  of New Mexico,were Mescalero Apaches o r  were absorbed o r  

supplanted  by them. 

The earliest r e p o r t s  of  Apaches are those  of Coronado and h i s  

c h r o n i c l e r s  who r epor t ed  f ind ing  Querechos on t h e  Canadian R ive r  i n  t h e  

New Mexico-Texas Panhandle r eg ion  i n  Apr i l ,  1541. A l l  a u t h o r i t i e s  a g r e e  

and we s o  f i n d  t h a t  t h e  Querechos were Apaches. 

Some f o r t y  y e a r s  l a t e r  t h e  Chamuscado-Rodriquez Expedi t ion  of  

1581-1582 r epor t ed  Vaqueros near  t h e  Pecos-Gallinas River  j u n c t i o n ,  

s o u t h e a s t  of Pecos Pueblo i n  October, 1581. The d e s c r i p t i o n  o f  t h e  

Vaquero people ,  as given by ch ron ic l e r s  of t h e  exped i t i on ,  d u p l i c a t e s  

t h a t  g i v e n  f o r  t h e  Querechos i n  1541. Obregon, a Spaniard,  i n  1584, 
I 

s t a t e d  t h a t  " i n  t hese  p l a i n s  dwell  t he  course,  v i l e  and wicked Querechos, 
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t h e  Vaqueros" (Hammond and Rey, 1928, pp. 19-20). Thus, t h e r e  appea r s  

t o  be l i t t l e  doubt t h a t  t h e  name Querechos was rep laced  by Vaqueros. 

Some a u t h o r i t i e s  be l i eve  t h a t  t h e  Vaqueros, a t  l e a s t  i n  p a r t ,  may 

have included t h e  group l a t e r  known a s  i?escaleros.  The Oplers ,  who 

a r e  an th ropo log i s t s  who s tud ied  t h e  Mescaleros,  state: 

The e a r l y  h i s t o r y  of t h e  Mescalero Apache Ind ians  of  
t h e  American Southwest is  most obscure.  The Vaqueros, 
mentioned by Castano de Sosa i n  1590, a r e  thought by some 
t o  be  buffalo-hunt ing Apache of t h e  r e g i o n  which is  now 
e a s t e r n  New Mexico and western Texas and may have inc luded  
t h e  Mescalero. * * * (Opler,  M.E. and C .H . ,  1950, p. 1) 

".. -Swanton, a n  an thropologis t  wi th  t h e  Smithsoniari I n s t i t u t e ,  summarizes 

t h e  g e n e r a l  concensus thus:  

> - -  
,- +% The term Querecho, a s  we l l  a s  Vaquero, was app l i ed  r a t h e r  

g e n e r a l l y  t o  Apache by t h e  Spaniards b u t  probably more 
- -  -- -2 p a r t i c u l a r l y  t o  t h e  Mescalero and t h e i r  a l l i e s .  (Swanton, 

1952, p. 329) 

Benavidesl w r i t i n g s  of t h e  16301s, based on h i s  exper iences  of t h e  

1 6 2 0 ' ~ ~  d e f i n i t e l y  d i s t i ngu i shed  t h e  Ind ians  of t h e  r eg ion  s o u t h e a s t  of 

Socorro,  New Mexico, whom he  c a l l e d  Apaches d e  P e r r i l l o ,  from Vaqueros 

(Hodge, Hammond and Rey , Smithsonian I n s t i t u t e ,  1945, p. 84) .  H e  d i d  

n o t ,  however, p re sen t  any s p e c i f i c  d a t a  f o r  t h i s  s epa ra t ion .  

Hodge, and o t h e r  expe r t s  of t h e  Smithsonian I n s t i t u t e ,  sugges ted  

t h e  al ignment  of  P e r r i l l o  and Mescalero Apaches (Hodge, Hammond and 

Rey, 1945, p. 307). 

The Oplers  wrote: 

* * *  

The group c a l l e d  Apaches d e l  P e r i l l o ,  which occupied 
d u r i n g  t h e  16th  and 17th c e n t u r i e s  t h e  r eg ion  of t h e  
Jornada d e l  Muerto near t h e  Rio Grande, may have been 
p a r t l y  composed of bands l a t e r  i d e n t i f i e d  a s  Mescalero 
Apache. * * * (Opler, M.E. and C.M., 1950, p. 1) 
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The nomads repor ted  i n  t h e  1580 ' s  by Chamuscado and Espejo ,  e a r l y  

Spanish exp lo re r s  a long the  e a s t  bank of t h e  Rio Grande, probably were 

Apaches and ances to r s  of t h e  Apaches of t h e  S i e r r a  Blanca. The S i e r r a  

Blanca Apaches were l i n e a l  descendants  of t h e  P e r r i l l o  Apaches of t h e  

1620 ' s .  The name was derived from mountains of t h e  same name, where 

Apaches were f i r s t  s p e c i f i c a l l y  r e p o r t e d  i n  ; .J .653(~choles ,  1940, 

P. 281) and last  repor ted  i n  t h e  1670 ' s  (Hacket t ,  1937, p. 298). 

The nex t  group of Apaches were r e p o r t e d  by Governor Vargas i n  1692 

when h e  reconquered New Mexico. These Apaches were c a l l e d  Faraones.  

I n  1693 Apaches were r epo r t ed  i n  t h e  mountains (Manzanos) f a c i n g  

Socorro  (Espinosa, 1942, pp. 139-140). I n  1696 Faraones were r e p o r t e d  

- - n e a r  Pecos Pueblo and i n  t h e  Sandia Mountains (Espinosa, 1942, pp. 183, 

236, 252-253). In 1/04 V u g a s  l e d  a campaign i n t o  t h e  la t ter  mountains  
w- 

(Espinosa,  1942, p. 356). Thus it would appear  t h a t  t h e  S i e r r a  Blanca 

Apaches, who moved i n t o  t h e  Manzano Mountains p r i o r  t o  t h e  Pueblo 

R e b e l l i o n ,  became t h e  Faraones of t h e  n e x t  range n o r t h  a f t e r  t h e  r e t u r n  

of t h e  spa&sh. The name, Apaches of t h e  S i e r r a  Blanca, d i sappea red  

from u s e  p r i o r  t o  t h e  t i m e  of t h e  r e t u r n  of t h e  Spanish i n  1692. 

It shou ld  be noted t h a t  t h e  Comanches which were a t t a c k e d  by t h e  

Spanish  between 1692 and 1720 were t h e n  i n  t h e  p l a i n s  e a s t  of New Mexico, 

from which r e g i o n  they were a c o n s t a n t  t h r e a t  t o  t h e  Mescaleros f o r  t h e  

n e x t  150 y e a r s .  

I n  t h e  per iod  of 1715 t o  1719 t h e  Saraones  were s t i l l  r e p o r t e d  i n  

t h e  Sand ia  Mountains (Armijo, 1929, p. 290). I n  1720 t h e  Faraones  were 

s a i d  t o  l i v e  i n  t he  Organ Mountains and t h e  S i e t e  Rios area (Thomas, 
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1935, p. 166) .  Governor Valverde appl ied  the ,  nzme Faraon t o  a l l  of t h e  

Apaches between t h e  Pecos River  knd t h e  Rio Grande from t h e  S a n t a  Fe 

Region t o  t h e  Conchos River  i n  Mexico. 

By 1726 t h e  name, Natage, was appl ied  t o  t h e  Apaches of sou the rn  

New Mexico. I n  t h a t  y e a r  R i v e r a  wrote  t h a t  

* * * i f  it i s  wished t o  posses  a l l  of t h e  province of  t h e  
Natages,  which i s  i n  t h e  v i c i n i t y  of t h i s  p r e s i d i o  of E l  
Paso and New Mexico, t o  t h e  south  of t h e  S i e r r a  de 10s 
Organos and t h e  p l ace  of t h e  Seven R ive r s ,  i t  i s  a count ry  
w i t h  t h e  most abundant water  and eve ry th ing  e l s e  neces sa ry  
f o r  a g r i c u l t u r e .  (Hacket t ,  1941, p. 236) 

The name, Natage, e v i d e n t l y  was app l i ed  by t h e  r e s i d e n t s  of t h e  

E l  Paso area, and probably was der ived  from Nataina,  t h e  name of a 

d i v i s i o n  of t h e  Mescaleros,  meaning mescal people (Hodge, 1912, Vol. 2 ,  

p. 3 4 ) .  It seems t o  have been borrowed d i r e c t l y  from t h e  Lipan name 

f o r  Mescaleros -- Natche --  a l s o  meaning mescal people,  i . e . ,  people  

who ga the red  and a t e  t h e  semi-ar id  p l z n t ,  mescal (Kodge, 1912, Vol. 1, 

p. 846). 

Though t h e  name, Faraon, was r e s t r i c t e d  t o  t h e  Apaches f a r t h e r  

n o r t h  a f t e r  1726, they  cont inued  t o  be  ::&stinguished from t h e  Natages 

and o t h e r s  as la te  a s  1814. The Faraones began t o  a s s o c i a t e  w i t h  t h e  

more s o u t h e r n  Apaches i n  t h e  1750 ' s .  

I n  A p r i l  1745, Tor ib io  de U r r u t i a  campaigned a g a i n s t  t h e  Apaches 

and met t h e  Natages northwest  of t h e  Colorado River of Texas, a few 

l eagues  from t h e  Ypandes ~ ( L i ~ a n s ) .  Fa ther  Santa  Ana, who was w i t h  

U r r u t i a ,  wrote :  

The Natages Indians ,  reputed  among t h e  Indians  of t h e  
n o r t h  a s  t h e  t r u e  Apaches, l i v e d  on t h i s  occasion no t  
f a r  from and t o  t h e  west of t h e  Ypandes . . . t h e i r  
c h i e f  man was c a p t a i n  of t h e  Ypandes. 
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Of these Natages he  fu r the r  s ta ted:  

The body of these  Natages comprises i n  i t s e l f  t h e  
Mescaleros and Salineros Indians, or  b e t t e r ,  s h a l l  
I say t h a t  they are  one and the  same Indians wi th  
d i f f e r e n t  names which the Spaniards have given them 
i n  the  var ious  l o c a l i t i e s  i n  which they have seen 
them. Their own country is on the  Rio Salado (Pecos) -- 
where they center  i n t o  the j u r i s d i c t i o n  of Conchos. 

Since 1745 these  southern Apaches have b e e n ' r e f e r r e d  t o  as 

- Mescaleros or  Natages. 

I n  17 96 Lieutenant Colonel Don Antonio Cordero descr ibed the  

Apache. I n  speaking of t h e  Mescaleros h e  s t a t e s :  

This group dwells, generally speaking, i n  t h e  mountain 
ranges near t h e  Pecos River, extending northwards on 
both banks as f a r  as  the  Comancheria. It uses t h i s  l o c a l i t y  
p a r t i c u l a r l y  in the proper season f o r  t h e  b u f f a l o  hun t ,  on 
which occasions i t  jo ins  with the p l a i n s  group which i t  is  
neighbor. * * *  
10. The United S ta tes  acquired sovereignty over t h e  claimed 

a rea  by t h e  terms of the Treaty of Guadalupe Hidalgo which was r a t i f i e d  

February 2, 1848 (9 Sta t .  922). It has been determined t h a t  Ind ians  

l i v i n g  on such lands as  become par t  of t h e  publ ic  domain under t h i s  

t r e a t y  can hold Indian t i t l e  t o  such lands by abor ig ina l  possess ion 

t h e  same as i n  other areas of the  United S t a t e s .  United S t a t e s  v. 

Santa Fe Railroad Company, 314 U.S. 339, 346; Mohave Tr ibe  of Indians  
- 

of Arizona, Cal i fornia  and Nevada, e t  a1  v .  United S t a t e s ,  7 Ind. C 1 .  

Comm. 219, 259-263. 

11. By the  Act of September 9, 1850 (9 S ta t . .446)  a T e r r i t o r y  

of New Mexico was established and i ts  boundaries de l inea ted .  Included 

\. with in  t h e  new t e r r i t o r y  was the e n t i r e  Mescalero a r e a  claimed by t h e  

p l a i n t i f f s  herein.  



By t h e  Act of February 27,  1851 (9 S t a t .  574, 587), t h e  United 

S t a t e s  extended the  a p p l i c a t i o n  o f  t h e  Indian Trade and In te rcourse  Act 

of  June 30, 1834 (4 S t a t .  729) t o  cover  t h e  t r i b e s  i n  the T e r r i t o r y  of 

New Mexico. This Act extended p r o t e c t i o n  t o  t h e  s a i d  Indian t r i b e s  

aga ins t  unlawful use o r  t r e spass  of t h e i r  lands .  I t s  admin i s t ra t ion  

was ves ted  i n  the  Bureau of Indian A f f a i r s .  

12. A t  the  beginning of t h e  American per iod,  the  defendant  sought 

t o  determine information concerning t h e  Mescaleros. The p o l i c y  and scope 

of  t h e  program of the  federa l  government r e l a t i n g  t o  the hksca le ros  was 

l a r g e l y  confined t o  pacifying the  t r i b e ,  keeping the members of t h e  

t r i b e  from the  se t t lements  along t h e  Rio Grande and, i n  t h e  n o r t h e r n  

p a r t  of t h e  t e r r i t o r y ,  preventing t h e i r  a t t a c k s  on white persbns moving 

through t h e  Mescalero country, and r e s t r a i n i n g  the  incurs ions  of  t h e  

Mescaleros i n t o  the hiexican Republic. 

13. The government sought t o  accomplish i t s  o b j e c t i v e s  of pac i fy ing  

and r e s t r a i n i n g  the Mescaleros by a combination of force  and diplomacy. 

M i l i t a r y  pos t s  were es tab l i shed  wi th in  and neqr the  Piescalero homelands, 

and United S t a t e s  troops were s t a t i o n e d  a t  such pos t s ,  under d i r e c t i o n s  

toi:keep t h e  Nescaleros away from t h e  s e t t l e m e n t s ,  t o  r e s t r a i n  t h e i r  r a i d s ,  

and t o  p r o t e c t  t r a v e l e r s  moving i n t o  and through the  &lescnlero lands .  

The diplomat ic  methods during t h i s  e a r l y  period included the  a t t empt  t o  

n e g o t i a t e  and the negot ia t ion  of  a  number of  t r e a t i e s  wi th  the  Mescalero 

and o t h e r  Apache t r i b e s .  Trea t i e s  of cess ion  and t r e a t i e s  o f  peace were 

nego t ia ted .  However, only one of these ,  a  t r e a t y  of peace, was r a t i f i e d  

by t h e  Congress. 
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In  1850 James S. Calhoun was appointed T e r r i t o r i a l  Governor, an 

o f f i c e  which c a r r i e d  wi th  i t  the Superintendency of Indian A f f a i r s  

i n  t h i s  area.  On Apri l  2 ,  1851, he and Colonel John Munroe, the  

Commanding Off icer  of the  9 th  N i l i t z r y  Department, New Mexico, s igned 

a t r e a t y  a t  Santa Fe, New Nexico, with c e r t a i n  c h i e f s  of the  Mescalero 

and J i c a r i l l a  Apaches. It was l a t e r  claimed by Chacon, Chief of the  

J i c a r i l l a s ,  t h a t  Jose  Cito,  a Chief of the  Mescaleros, had joined h i s  

group and t h a t  the  Mescaleros were not  represented. 

On Ju ly  1, 1852, Colonel E. V. Surnner, then i n  cormnand of t h e  

9 th  Mi l i t a ry  Department, New Mexico, and a l s o  i n  charge of t h e  Executive 

Off ice  of  the  T e r r i t o r y  of New Mexico, and John Greiner, Acting Super- 

intendent  of Indian A f f a i r s ,  T e r r i t o r y  of New Mexico, r epresen t ing  the 

United S ta tes ,  concluded a Treaty a t  Santa Fe, New Mexico, w i t h  the  

Apache Indians,  including t h e  Mescaleros. This was a t r e a t y  of 

"perpetual peace and amity" and was r a t i f i e d  and proclaimed on March 25, 

1853 (10 S t a t .  979, 981). This was the  only t r e a t y  entered i n t o  between 

the  United S t a t e s  and the  Mescaleros t h a t  was r a t i f i e d .  

William Carr  Lane, the  next  Governor and Superintendent of Indian 

Af fa i r s ,  who a r r i v e d  i n  New Mexico i n  September, 1852, made t r e a t i e s  

wi th  t h e  Apaches i n  the  southwest and nor theas t  i n  which he agreed t o  

give them r a t i o n s  f o r  f i v e  years,  be l ieving t h i s  t o  be a more e f f e c t i v e  

curb than force.  

Governor David 

1853, found himself 

the  needy Indians. 

Meriwether, who assumed h i s  d u t i e s  on August 8, 

unable, because of i n s u f f i c i e n t  funds, t o  feed 

He believed i n  con t ro l l ing  the  Indians by force .  
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I n  February 1853 Captain R. S. Ewell, F i r s t  Dragoons, conducted 

a cappaign agains t  the  Mescalero.and defea ted  them. Lieutenant  Samuel 

D. S t u r g i s  a l s o  routed one of the  bands. With D r .  Michael Steck, t h e i r  

agent ,  pleading t h e i r  cause, the Mescaleros promised t o  s u r r e n d e r . s t o l e n  

proper ty  and t o  de l ive r  hostages. 

I n  May 1855 i t  was f e l t  t h a t  more m i l i t a r y  posts were needed. 

For t  Stanton was es t ab l i shed  on the  Bonito River. 

A f t e r  a vigorous successful  m i l i t a r y  campaign aga ins t  the  var ious  

Indian  t r i b e s  wi th in  the  Ter r i to ry  of New Hexico, Governor Meriwether 

nego t i a t ed  a s e r i e s  of t r e a t i e s  during t h e  summer of 1855. The f i r s t  

of  these  was concluded i n  June a t  For t  Thorn and involved the  Mimbres, 

a d i v i s i o n  of the  Eastern Chiricahua Apache Band, together  wi th  the  - '. 
jMescalero Apache. 

.-Y 

By t h e  terms of the  Treaty o f  1855, a reservat ion  f o r  the  Mescaleros 

was des ignated  near  For t  Stanton. Although the  t r e a t y  was n o t  approved 

an  agency was maintained a t  the  f o r t ,  and some of the Mescaleros re- 

ce ived goods from it ,  remained a t  peace, and farmed i n  thevvic in i ty .  

A f t e r  f a i l u r e  of r a t i f i c a t i o n  of  t h e  Treaty of June 14, 1855, t h e  

p o l i c y  of  the  government i n  r e l a t i o n  t o  the  Mescalero Apaches changed. 

No f u r t h e r  at tempt was made t o  nego t i a t e  a new t r e a t y  f o r  the  purpose o f  

o b t a i n i n g  a cess ion  of i t s  lands by the  t r i b e .  Instead the  government 

adopted and pursued a program of seeking t o  influence the  Mescalero 

Apaches o f  the  T e r r i t o r y  of New Mexico t o  change t h e i r  accustomed way 

o f  l i f e ,  t o  discontinue t h e i r  far - f lung hunting and food-gathering 

e x p e d i t i o n s  i n  t h e i r  ances t ra l  lands,  t o  s e t t l e  down t o  farming p u r s u i t s ,  
! 








































































