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BEFORE THE IhDUN CLAIYL" COHNIS S I O N  

THE S EKINOLE NATION, ) 

) 
P l a i n t i f f ,  ) 

) 
v. Docket No. 204 

THE UNITED STATES, 

1 
Defendant. ) 

~ e c i d e d :  June 24, 1966 

Appearances : 

Roy S t .  Lewis and Paul  M. N i e b e l l ,  
~ t t o r n e ~ s  f o r  t h e  Seminole Nat ion  
/<f 0klahoma7 - - 
~ l i f  fo rd  R, S t ea rns ,  w i t h  whom w a s  
M r .  A s s i s t a n t  At torney  General  
Edwin L. Weisl, Jr,, At torneys  
f o r  Defendant. 

OPINION OF THE COMMISSION -- 
Hol t ,  Assoc ia te  Commissioner, d e l i v e r e d  t h e  op in ion  o f  t h e  Commission. 

. 
On August 6, 1951, t he  p l a i n t i f f  t ime ly  f i l e d  a p e t i t i o n  i n  t h e  

above -en t i t l ed  s u i t  which was duly  ass igned  Docket No. 204. The d e f s n d a n t ' s  

answer w a s  f i l e d  on June 13, 1957. The defendant  f i l e d  a motion t o  d i s n t s s  

t h e  c l a i m  on the  ground t h a t  t h e r e  was a f a i l u r e  o f  cause  of a c t i o n  and  

a t  t h e  h e a r i n g  on t h e  motion, t h e  a d d i t i o n a l  ground o f  f a i l u r e  of  ev idence  

t o  suppor t  t h e  c la im was included. Rather t han  t r e a t  t h e  motion, a s  

ampl i f i ed ,  a s  a motion f o r  s-ary judgment, t h e  C o m i s s i o n  w i t h  con- 

cu r r ence  o f  counsel e l ec t ed  t o  accept  t r i a l  o f  t h e  c a s e  on i t s  m e r i t s .  
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I n  b r i e f ,  the contends t h a t  under t h e  Or ig ina l  Seminole 

Agreement -- t h a t  i s ,  the agreement made between the naves Commission 

and the  Seminole Nation of Indians - /xf ~klahorna/ - on December 16, 1897 -- 

which was r a t i f i e d  by Congress on July 1, 1893 (30 S t a t .  567), the  

defendant promised t h a t  one-half of a l l  c o a l ,  mineral ,  c o a l  o i l ,  and 

n a t u r a l  gas r o y a l t i e s  derived from e x p l o i t a t i o n  of lands belonging t o  

t h e  Seminole Nation would be deposited i n  the  t r i b a l  t r easury .  The 

p l a i n t i f f  f u r t h e r  contends t h a t  by Sec t ion  11 of t h e  Act of Mzy 27, 

1908 (35 S t a t .  312, 3161, the  defendant decided t o  s t o p  depos i t ing  h a l f  

of a l l  such r o y a l t i e s  i n  the  t r i b a l  t r easury ,  and i n  f a c t  d i d  s t o p  as 

of June 30, 1908. 

The defendant contends t h a t  Congress had t h e  power t o  make t h e  

- 
compl2ihed-of: change, i n  keeping with t h e  po l i cy  of d i s s o l v i n g  t - r lba l  

governments and disburs ing the a s s e t s  among t h e  i n d i v i d u a l  members of 

t h e  t r i b e .  

In  t h e  t r a n s c r i p t  of the  hear ing on t h e  defendant ' s  motion t o  

d ismiss  t h e  following discussions occurred: 

CHIEF COMMISSIONER WATKINS: It a l s o  involves,  then,  t h e  
ques t ion  whether the United S t a t e s  could, by l e g i s l a t i o n ,  
p r a c t i c a l l y  s e t  a s ide  t h a t  agreement? 

MR. NIEBELL: That i s  r i g h t .  

CHIEF COMMISSIONER WATKINS: That i s  a law quest ion.  

MR. NIEBELL: That i s  your law quest ion,  yes. 
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COf4NISSIONER HOLT: You say that is a legal question, 
and I am taking this from your reply, as to whether 
or not that was fair and honorable? 

MR. WEBELL: That is right; it comes right down to that. 

CHIEF COMMISSIONER WATKLNS: That, of course, goes to 
the point of whether or not Congress, in passing that act, 
was unfair and dishonorable. 

MR. NIEBELL: That is right. 

The Commission decided to reserve ruling on the defendant's motion and 

try the case on the merits. 

As the plaintiff's case developed, it was contended that the 

defendant, despite the intent of the Original Seminole Agreement of 

July 1, 1898 (supra) to confer upon Seminoles allotments equal in 

. value, conferred allotments which were unequal in value, giving the 

. - most productive lands ". . . to the few allottees, as against the whole 
nation." It was further contended that the unequal distribution was 

actionable because it was done in the teeth of a committment to assure 

that half of the royalties would be reserved to the Nation, as an entity, 

for the benefit of all Seminoles. The plaintiff contended that there was 

a taking by the United States, in the sense of a divestment of tribal 

interest, even though the royalties remained in the hands of some 

Seminoles and did not pass into the Treasury of the United States. 

The defendant's position, developed in argument during the trial 

was stated: 
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CObfbiISSIOhTR SCOTT: Do you mean by t h a t ,  t h e t  r e g a r d l e s s  of  
whether Congress might have been r i g h t ,  o r  whether  i t  might 
have been wrong, t h e r e  i s  enough h e r e  i n  t he  r e c o r d  t o  show 
t h a t  a t  l e a s t  i t  was t h e i r  i n t e n t  t o  do r i g h t ?  Is t h a t  what 
you mean? 

MR. STEAWTS : You have pu t  i t  very  n e a t l y .  That  i s  e x a c t l y  
what I mean. 

The i n t e n t  he re  was t o  t r y  t o  fo l low a p o l i c y  which would 
be b e s t  f o r  t h e  Seminole Indians.  

That i s  what they were t r y i n g  t o  do, and t h e  whole s e r i e s  
of ens-ctments, when compared ch rono log ica l ly ,  s o  i n d i c a t e .  

This  Commission has h e r e t o f o r e  had occas ion  t o  d i s c u s s  t h e  O r i g i n s 1  

Seminole Agreement i n  some d e t a i l .  Seminole Nation v. United S t a t e s  

(Docket No. 152), 10  Ind. C1. Corn. 450, 461 (1962). For convenience,  

we now quote F inding  No. 13  of t h a t  d e c i s i o n  @., pp. 458, 459): 

13. By t h e  C u r t i s  Act (30 S t a t .  495) Congress i n s t r u c t e d  
t h e  Dawes Commission t o  reach an agreement w i t h  each o f  t h e  
F i v e  C i v i l i z e d  Tr ibes  regard ing  a l lo tmen t  of t r i b a l  lands .  
The agreement w i th  t h e  Seminoles, known as t h e  O r i g i n a l  
Seminole Agreement (30 S t a t .  567), w a s  da t ed  December 16, 1837, 
r a t i f i e d  by t h e  Seminole Council on December 20, 1897, and 
r a t i f i e d  by Congress on Ju ly  1, 1898. Under t h i s  agreement 
t r i b a l  lands  were t o  be d iv ided  i n t o  t h r e e  c l a s s e s  va lued  
a t  $ 5 ~ 0 0 ,  $2.50, o r  $1.25 per  share.  E E : ~  Seminole I n d i a n  
-- bo th  freedmen and n a t i v e s  -- would r e c e i v e  a n  equa l  s h a r e .  
E q u a l i t y  w a s  t o  be measured by va lue  r a t h e r  t h a n  by q u a n t i t y .  
The O r i g i n a l  Seminole Agreement a l s o  provided t h a t  a l l  t r i b a l  
funds, a f t e r  t h e  deduction of c e r t a i n  i tems ,  would be d i v i d e d  
among t h e  Seminoles i n  t h r e e  equal  p e r  c a p i t a  i n s t a l l m e n t s .  

When t h e  land  a l l o c a t i o n s  were t o  be made, t i t l e  w a s  t o  
be conveyed t o  t he  ind iv idua l  a l l o t t e e s  by t h e  p r i n c i p e l  c h i e f  
last  e l e c t e d ,  under h i s  hand and t h e  s e a l  of t h e  Seminole 
Nation. Upon approval of the  deed by t h e  S e c r e t a r y  of  t h e  
I n t e r i o r ,  t he  deed was t o  opera te  as a re l inquishment  of  t h e  
r i g h t ,  t i t l e ,  and i n t e r e s t  of t h e  United S t a t e s  i n  and t o  t h e  ' 

l and  conveyed and a s  a  guarantee by t h e  United S t a t e s  o f  t h e  
t i t l e  t o  t he  land conveyed. 
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A Seminole Supplemental Agreement (31 S t a t .  250) wzs 
n e g o t i a t e d  between the  Seminole Nation and t h e  Dawes Com- 
miss ion  and approved by Congress on June 2, 1900. Ths  
supplemental agreement au tho r i zed  the  i n c l u s i o n  on t h e  
Seminole r o l l s  of c i t i z e n s h i p  of c h i l d r e n  born t o  Seminole 
c i t i z e n s  t o  December 31, 1899. It s p e c i f i e d  t h a t  t h e  
a l l o tmen t  of lands  and money would be made t o  the  Seminole 
Ind ians  on t h e  f i n a l  r o l l  and t o  no o t h e r  persons. 

The f i n a l  r o l l  was approved by t h e  S e c r e t a r y  of t h e  
I n t e r i o r  on A p r i l  5, 1901. A supplemental  r o l l  t o  encompass 
newborn c h i l d r e n  was prepared and approved. These r o l l s  
showed 2,121 "nat ive" Seminole c i t i z e n s ,  21 Seminole c i t i z e n s  
by adopt ion ,  and 986 Seminole freedmen. F ive  i n d i v i d u a l s  
were added under a 1914 a c t  (38 S t a t .  582), making a t o t a l  
o f  3,133 Seminole c i t i z e n s  s h a r i n g  i n  t h e  a l lo tmen t .  

The C u r t i s  A c t  ( supra)  au tho r i z ing  t h e  Dawes Commission t o  n e g o t i a t e  

agreements w i t h  The F ive  C i v i l i z e d  Tr ibes  provided i n  S e c t i o n  11 t h e r e o f  

(30 S t a t .  495, 497) t h a t :  

-- -- . . .; b u t  a l l  o i l ,  coa l ,  a s p h a l t ,  and mine ra l  d e p o s i t s  i n  

t h e  lands  of any t r i b e  a r e  r e se rved  t o  such  t r i b e ,  and no 
a l l o t m e n t  of such lands s h a l l  c a r r y  t h e  t i t l e  t o  such o i l ,  
c o a l ,  a s p h a l t ,  o r  minera l  depos i t s ;  

F u r t h e r ,  S e c t i o n  16 the reo f  (30 S t a t .  495, 501) provided t h a t :  

Sec. 16. That  i t  s h a l l  be  unlawful  f o r  any person, a f t e r  
passage  of  t h i s  Act, except  a s  h e r e i n a f t e r  provided, t o  
c la im,  demand, o r  rece ive ,  f o r  h i s  own u s e  o r  f o r  t h e  u s e  
o f  anyone e l s e ,  any r o y a l t y  on o i l ,  coa l ,  a s p h a l t ,  o r  o t h e r  
m i n e r a l  . . . o r  f o r  anyone t o  pay t o  any i n d i v i d u a l  any 
s u c h  r o y a l t y  o r  r e n t s  o r  any c o n s i d e r a t i o n  t h e r e f o r  what- 
soeve r ;  and a l l  r o y a l t i e s  and r e n t s  h e r e a f t e r  payable t o  
t h e  t r i b e  s h a l l  be paid,  under such r u l e s  and r e g u l a t i o n s  
as may be p re sc r ibed  by t h e  Sec re t a ry  of  t h e  I n t e r i o r ,  i n t o  
t h e  Treasu ry  of t h e  United S t a t e s  t o  t h e  c r e d i t  of t h e  t r i b e  
t o  which t h e y  belong; * * * 

Consonant w i t h  t h i s  Congressional mandate, t h e  O r i g i n a l  Seminole Agree- 

ment ( s u p r a )  conta ined  r e s t r i c t i o n s  on minera l  l e a s e s  (30 S t a t .  567): 
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No l e a s e  of any coa l ,  minera l ,  c o a l  o i l ,  o r  n a t u r a l  gas  
w i t h i n  s a i d  /<eminole/ - Nation s h z l l  be v a l i d  u n l e s s  made 
wi th  the  t r i x a l  government, by and wi th  the  consent  of t h e  
a l l o t t e e  and approved by the Sec re t a ry  of t h e  I n t e r i o r .  

Should t h e r e  be discovered on any a l lo tment  any c o a l ,  
minera l ,  c o a l  o i l ,  o r  n a t u r a l  gas,  and the  same shou ld  be 
opera ted  s o  a s  t o  produce roya l ty ,  one-half of such  r o y a l t y  
s h a l l  be pa id  t o  such a l l o t t e e  and the  r e m a i n i n g h a l f ' i n t o  
t h e  t r i b a l  t r e a s u r y  u n t i l  extinguishment of t r i b a l  government, 
and the  l a t t e r  s h a l l  be used f o r  t h e  purpose of e q u a l i z i n g  t h e  
va lue  of a l l o tmen t s ;  and i f  t he  same be i n s u f f i c i e n t  t h e r e f o r ,  
any o t h e r  funds belonging t o  t he  t r i b e ,  upon ex t inguishment  
of t r i b a l  government, may be used f o r  such purpose, s o  t h a t  
each a l lo tmen t  may be made equal  i n  va lue  a s  a f o r e s a i d .  

e, e s s  a l l i i dea  Ceiiiisel f o r  t h e  defendant  was of t h e  impression t h a t  when Con,- 

t o  "o i l ,  c o a l ,  a s p h a l t ,  and minera l  depos i t s" ,  it had c o l l e c t i v e l y  i n  

mind l e a s e s  of mine ra l s  and not  o i l .  On t h e  o t h e r  hand, c o u n s e l  f o r  t h e  

p l a i n t i f f  w a s  of t h e  impression t h a t  o i l  had been d i scove red  Fn 1901 -- 
o n l y  t h r e e  years  a f t e r  t h e  C u r t i s  Act o f  June 28, 1898 -- i n  B a r t l e s v i l l e .  

Royce Area No. 481 on P l a t e  3 ,  Royce Map of Oklahoma, i s  t h e  S e n i n o l e s t  

, l and  and i t  i s  l e s s  than  a hundred mi les  south-southwest o f  3 a r t l e s v i l l e .  

In 1906, t h e  Governor of Oklahoma repor t ed  t o  t h e  S e c r e t a r y  of  t h e  I n t e r i o r :  

The developments i n  t h e  Cleveland, Pawnee County (about  
50 m i l e s  south-southwest of B a r t l e s v i l l e )  o i l  f i e l d ,  show a 
marked f a l l i n g  o f f  f o r  t he  y e a r  j u s t  ended, a s  compared w i t h  
t h e  i n t e n s e  a c t i v i t y  of  t he  two previous years .  

The Annual Report of t h e  Sec re t a ry  of t h e  I n t e r i o r  f o r  1906 shows o i l  

and gas development i n  Creelc and Cherokee lands of t h e  I n d i a n  T e r r i t o r y .  

T h a t  p o r t i o n  of t h e  record  i n  t h i s  case  p e r t a i n i n g  t o  t h e  annua l  r e p o r t s  

of  t h e  Conrmissioner of Ind ian  A f f z i r s  i s  r e p l e t e  wi th  d a t a  on o i l  and 

gas  development i n  t he  lands of t h e  ~ i v k  C i v i l i z e d  T r i b e s ,  i n c l u d i n g  t h e  

Seminoles ,  bu t  only f o r  1908 and l a t e r .  
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It has been demonstrated that, on the record of this case, the 

Dawes Co&ssion could not have known that some allotments were rich in 

oil deposits. It follows that the Daees Codssion was not influenced 

in any way to consider oil deposits in setting up the allotment classi- 

fications by value. 

The remaining question, and the central issue of this suit, is 

whether the defendant by terminating the Seminole Nation's fund-of- 

one-half-of-the-royalties dealt unfairly or dishonorably with the 

Seminole Nation as an entity within the contemplation of Clause 5 of 

Section 2 of the Indian Claims Commission Act of 1946 (25 U.S.C. 70a). 

If an actionable wrong was committed, the potential damages would be 

- obvious since the fund was established to further equalize disparities 

- -  between the value of various allotments, with any residue to be divided 

among enrolled Seminoles per capita. It could easily be assumed, arguendo, 

that if the fund were insufficient to equalize disparities between the 

value of various allotments, the Seminole Ration would have had to make 

up the equalization payments out of other assets of the Seminole Nation. 

Whether the fund was deficient and whether the Seminole Nation made up 

the difference out of other assets are open questions at this stage of 

this case, since it must be emphasized that neither this aspect of 

potential damages or any other theory of recovery or of computation of 

daria'ges has been urged by the plaintiff to date. Hence, this Commission 

must proceed on the assumption that if a justiciable controversy exists, 
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t he  p l a i n t i f f  \?ill undertake t o  e s t ab l i sh  a v iab le  theory of recovery 

and measure of damages a t  some fu ture  date.  

The gravamen of t h i s  case i s  the  proviso t o  Section 11 of the 

Act of May 27, 1908 (35 S t a t .  312, 316) which provided: 

Sec. 11. That a l l  r oya l t i e s  a r i s i n g  on and a f t e r  
J u l y  f i r s t ,  nineteen hundred and e igh t ,  from mineral 
l eases  of a l l o t t e d  Seminole lands heretofore  o r  he r ea f t e r  
made, which a r e  subject  t o  the  supervision of the  Secre- 
t a r y  of the In t e r i o r ,  s h a l l  be paid t o  the United S t a t e s  
Indian Agent, Union Agency, fo r  the  benef i t  of the  Indian 
l e s s o r  o r  h i s  proper representa t ive  t o  whom such. r oya l t i e s  
s h a l l  t he r ea f t e r  belong; and no such lease  s h a l l  be made 
a f t e r  s a i d  date except with t he  a l l o t t e e  o r  owner of the  
land: Provided, That the i n t e r e s t  of the  Seminole Nation 
i n  leases  o r  r oya l t i e s  a r i s i ng  thereunder on a l l  a l l o t t e d  
lands s h a l l  cease on June t h i r t i e t h ,  nineteen hundred and 
e igh t .  

The proviso, quoted l a s t  above, was the  l e g i s l a t i v e  a c t  which terminated 

t he  i n t e r e s t  of the Seminole Nation i n  t h e  fund-of-one-half-of-royalties. 

Both p a r t i e s  have submitted fragments of t he  l e g i s l a t i v e  h i s t o r y  

of t h e  B i l l  numbered H.R. 15641 (60th, 1 s t )  which contained the  disputed 

Sec t ion  I1 of the  Act of May 27, 1908. Neither par ty  contends t h a t  

t he  submission i s  complete, and i f  t h i s  Cormnission i s  t o  have any 

adequate understanding of the  Act which i s  the  gravamen of t h i s  case ,  

i t  must look outs ide  of the  record. 

Quite a few b i l l s  were introduced i n t o  the f i r s t  sess ion  of t he  

s i x t i e t h  Congress on the subject  of removing the  r e s t r i c t i o n s  on t he  

power of a l i ena t i on  of the  property of the  Five Civi l ized Tribes.  Of 

these ,  H.R. 12900, 14402, 15831, 16495, 16962, and S. 3814, 4544, 5586, 

and 6794 were a l l  referred to  the Houses' respect ive  Committees on 



17 Ind. C1.  Comm. 67 

Indian  A f f a i r s  and t h e r e  d ied ,  while  S. 6220 and 6221 on t h e  same 

s u b j e c t  were r e f e r r e d  t o  t he  Senate  Committee on Ind ian  A f f a i r s ,  

r epo r t ed  out  adverse ly ,  and postponed i n d e f i n i t e l y .  But H.R. 15641 

on the  same s u b j e c t  became P. L. 140 (60th, 1 s t )  when i t  was approved 

on May 27, 1908. The tor tuous  h i s t o r y  of H.R. 15641 and p a r t i c u l a r l y  

of i t s  Sec t ion  11 reads  almost l i k e  a mystery s t o r y ,  a mystery which i s  

l i t t l e  a ided  by t h e  p l a i n t i f f ' s  account of what happened o r  by t h e  

de fendan t ' s  a t t empted  c o r r e c t i o n  of  t h a t  account.  I n  fo l lowing  t h e  

s t o r y ,  i t  should be remembered t h a t  a l l  f o u r - d i g i t  page c i t a t i o n s  a r e  

from Volume 42 o f  t he  congress iona l  Record. 

H. R. 15641 as o r i g i n a l l y  d r a f t e d  and r e f e r r e d  t o  Committee con- 

- t a i n e d  n i n e  s e c t i o n s .  No sec t ion ,  and no p a r t  o r  p a r t s  of  any  of  t h e  
'-3 2" -5 

-. ' n i n e  s e c t i o n s ,  contained any concept even remotely resembling S e c t i o n  I1 

(supra)  o r  t h e  proviso  t h e r e t o  (supra).  The subcommittee met f i r s t  on  
-. 

Tuesday, February 25, 1908, t o  hear  wi tnesses  f o r  and a g a i n s t  t h e  

proposed measures.  It i s  no t  s u r p r i s i n g  t h a t  of t h e  numerous i n d i v i d u a l s  

who t e s t i f i e d  on  behalf  of Indian  f a c t i o n s ,  no t  one Seminole spokesman 

w a s  numbered f o r  t h e  Seminoles o r  t h e i r  l ands  and l e a s e s  were n o t  mentioned 

i n  t h e  o r i g i n a l  d r a f t  a t  a l l .  There w a s  t hen  no reason  why t h e  Seminoles 

i n  p a r t i c u l a r  should have been a l e r t  t o  t h i s  proposed l e g i s l a t i o n ,  and 

a p p a r e n t l y  i n  f a c t  they were not .  

The I n d i a n s '  r ep re sen ta t ives  who t e s t i f i e d  were concerned w i t h  

p r o v i s i o n s  of  t h e  b i l l  a s  d ra f t ed .  They were concerned t h a t  Congress 
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proposed to subject to local taxation Indian allotments freed of 

restrictions on alienation. They were concerned that full- blooded 

Indians who knew little of the ways of the world would be expected 

to manage their own affairs prudently. They were concerned that 

possible enrollment irregularities might become irreparable. They 

were concerned that the interests of minors might not be safeguarded. 

But they were not visibly concerned with elimination of the Seminole 

Nation's fund-of-one-half-of-the-royalties because that concept 

comprised no part of the matters under consideration, There was 

testimony by representatives of the Department of the Interior. The 

then Assistant Attorney General of that Department expressed con- 

/ 
i siderable satisfaction with the bill "as it stands", probably for 

reasons which will become apparent as this examination proceeds. 

- Mr. Ward, an attorney employed by the Department of the Interior, did 

mention the Seminole Indians in passing, but not directly or tangentially 

in context of the issue which is central to the suit at bar, Nr, Zevely, 

who as representative of the Mid-Continent Oil and Gas Producers' Asso- 

ciation, of Tulsa, Oklahoma, might have been expected to have some 

thoughts on royalty payments, did not mention the Seminole Nation's 

fund-of-one-half-of-the-royalties and generated no discussion of it. 

Oklahoma's Congressmen, Representatives Davenport and Ferris, failed to 

bring up the vexatious issue of the fund-of-one-half-of-the-royalties, 

but the latter did deem it desirable to expound at length on the 

remarkable accord reached on H.R. 15641: 
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. . . The Oklahoma delegation,  cons i s t ing  of f i v e  Members 
of t h e  House and two Senators, began a t  the beginning of 
t h i s  Congress t o  t r y  and procure some l e g i s l a t i o n  t h a t  
would r e l i e v e  the  condit ions i n  Oklahoma. 

Having i n  mind the  wide experience and knowledge t h a t  
the  Department had, we a t  once began a s e r i e s  of consu l t a t ions  
wi th  t h e  I n t e r i o r  Department and the  Indian Off ice ;  and I 
might say t h a t  those meetings were a l l  we l l  a t tended and 
c a r e f u l  a t t e n t i o n  was paid i n  every p a r t i c u l a r  t o  what was 
s a i d  and done, and I might say t h a t  perhaps the  Department 
y ie lded  some. I am sure  the  delegat ion yielded a good deal .  
The r e s u l t  of day a f t e r  day and meeting a f t e r  meeting i n  
those  conferences, at tended by members of the  Indian Office,  
by t h e  Secre tary  himself, by a t torneys  of the  Indian Off ice  
and a t to rneys  of the  I n t e r i o r  Department, and by f i v e  Members 
of Congress from Oklahoma and two United S t a t e s  Senators from 
Oklahoma, comprising the  whole delegation,  was t h a t  we came 
t o  an  agreement on H.R. 15641, introduced by M r .  McGuire on 
January 29, 1908. 

But as t h e  r e s u l t  of those conferences and a s  t h e  r e s u l t  of a 
unanimous and p o s i t i v e  agreement by t h e  Indian Office,  by t h e  

- I n t e r i o r  Department, and by every Representat ive from the  S t a t e  
o f  Oklahoma, including the  United S t a t e s  Senators, we agreed 
upon t h i s  b i l l .  

When Chief Moty Tiger of the  Creek Nation t e s t i f i e d  f o r  t h e  second 

time, on Saturday, March 21, 1908, he s t a t e d  i n t e r  a l i a :  

CHIEF TIGER: A Drowning man w i l l  even grasp a t  a straw, 
and I wrote  t o  my brother,  John Brown, the  Seminole Chief, 
and he  answered me, and I would l i k e  t o  have h i s  answer 
read  a t  t h i s  time , . . and I would l i k e  t o  have t h i s  
incorpora ted  i n  the repor t  of the  cormnittee, i f  i t  be proper. 

The l e t t e r  of  >farch 18, 1908, from John F. Brown, Chief of t h e  Seminole 

Nation, fo l lows i n  i t s  e n t i r e t y :  
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Dear Friend and Brother:  I beg t o  acknowledge r e c e i p t  
of yours of the  14th  i n s t a n t ,  j u s t  received.  I g r e a t l y  
a p p r e c i a t e  t he  g r a v i t y  of t he  s i t u a t i o n  and the  s t r enuous  
e f f o r t s  being put  i o r t h  by the OIil~-homa de l egz t ion  i n  
Congress f o r  t h e  removal of r e s t r i c t i o n s  on Indian  l znds ,  
i n  which those  of Indian blood a r e  t h e  most a c t i v e ,  i f  
t h a t  be poss ib l e ,  bu t  I hope they w i l l  be compelled t o  
accept  much l e s s  than they would l i k e .  I have l a t e l y  
supplemented my e f f o r t s  made i n  Washington be fo re  t h e  
Department w i th  l e t t e r s  t o  S e c r e t a r y  Gar f i e ld  and Sena to r  
Cur t i s ,  and have s a t i s f a c t o r y  acknowledgments. I am a s s u r e d  
t h a t  my r ep resen ta t ions  w i l l  be made known t o  t h e  committee 
i n  charge of t h e  ma t t e r ,  be fo re  whom I f e l t  s u r e  my i d e a s  
and r ep resen ta t ions  would be i n  consonance wi th  those  made 
by you and your de l ega t ion  f o r  t h e  Creek people. I know- 
t h a t  our  appea ls  have gone unheeded f o r  genera t ions .  It i s  
a c r y  now from t h e  graves of h e l p l e s s  thousands and ought  
t o  e x c i t e  some p i t y ;  enough, I hope, t o  s t a y  t h e  e x e c u t i o n e r  
f o r  a day a t  l e a s t .  

Anything, Chief,  t h a t  you can and w i l l  s ay  t o  me a t  
any time a long  t h i s  l i n e  w i l l  meet a sympathetic chord, 
r eady  response,  and h e a r t y  coopera t ion  i n  any way y e t  open 
t o  us. YOU a r e  most welcome. The word " in t rus ion"  f i n d s  
no p l ace  i n  my h e a r t ,  

Your f r i e n d  and b r o t h e r ,  

John F .  Brown 
Chief of Seminole Nat ion  

Sure ly ,  i f  t h e  Seminole Nation o r  i t s  c h i e f t a i n  had had any  i n t i m a t i o n  

o f  t h e  impending te rmina t ion  of t h e  Seminole  ati ion's fund-of-one-half-  

o f - t h e - r o y a l t i e s ,  t h a t  f a c t  ~ o u l d  have found express ion  i n  a n  unguarded 

cormnunication t o  a  d i s c r e e t  and sympathet ic  equal.  We can  o n l y  conclude  

t h a t  Chief  Brown had no warning, no suspic ion ,  and no n o t i c e .  

Before  leaving  t h e  hear ings  of t h e  House of R e p r e s e n t a t i v e s '  Com- 

m i t t e e  on Ind ian  A f f a i r s  concerning H.R. 15641, i t  may be d e s i r a b l e  

t o  n o t e  s p e c i f i c a l l y  a  r e p o r t  conta ined  i n  t h e  Appendix t o  t h o s e  h e a r i n g s .  
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The Committee incorporated the Recommendation of the Select Senate 

Cormnittee which was appointed under a Senate Resolution of June 30, 

1906, "to investigate a11 matters connected with the condition of 

affairs in Indian Territory, and specifically to report to Congress 

legislation necessary therefor." The scope of the investigation 

included the subject of removal of restrictions on alienation. The 

aforesaid Recommendation of the Select Senate Committee .contains not 

one word touching upon the Seminole Nation's fund-of-one-half-of-the- 

royalties. 

When the House Committee on Indian Affairs on April 6, 1908, 

reported out H.R, 15641, with amendments which did not include the 

:\& 

, 
section and proviso no3 being traced, the following discussions 

P 
-. P 

occurred on the floor: 

5076 MR. SHERMAN: The amendments that are now 
presented to the bill are largely phrzseological, to 
make more clear and distinct the real intent of the 
bill. I have discussed the bill with the Secretary of 
the Interior, not with the Commissioner of Indian Affairs, 
and I know what his attitude toward it is, and I know 
that the main principle as laid down in this bill meets 

- -  with the unqualified approval of the Secretary of the 
- ':'-,Interior. The amendments do not change the question of 

who shall be given the right to alienate, nor do the 
amendments change any other principle of the bill . . . 

MFL MAhT: Does this bill, then, meet the approval 
of the Commissioner of Indian Affairs? 

MR. NcGULRE: It does. 
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5077 Im, SHERMAN: Oh, no; I mean t o  s ay  t h a t  t h e  S e c r e t a r y  
of t h e  I n t e r i c r  approved t h i s  b i l l ;  i n  f a c t  t h i s  b i l l  was 
drawn i n  t h e  I n t e r i o r  Department. 

5078 MR. SLJLZER: Are the Indians  i n  favor  of  t h i s  b i l l ?  

MR. CARTER: Yes, s i r ;  they  a r e .  

5079 MR. FERRIS: M r .  Speaker, i n  t h e  few moments o f  t ime t h a t  
I have, I d e s i r e  t o  acquain t  t he  House w i t h  t h r e e  o r  fou r  
s t a t emen t s  t h a t  t h e  House ought t o  know. I n  t h e  f i r s t  p l ace ,  
t h e  d e l e g a t i o n  from Oklahoma, each and every  member i n  bo th  t h e  
House and t h e  Senate ,  i s  i n  f avo r  of t h i s  b i l l .  when w? came 
up h e r e  from Oklahoma we be l i eved  t h a t  t h e  e n t i r e  s e c t i o n  of 
t h e  S t a t e  of Oklahoma w a s  f o r  t h e  removal of  t h e s e  r e s t r l cC io r i s .  
It has  been debated over t h e  S t a t e ,  bo th  among t h e  Ind izns  and 
t h e  wh i t e s  un . iversa l ly  i n t e r e s t e d ,  and i t  has  been u n i v e r s a l l y  
asked  f o r  . . . 

Thi s  b i l l  i s  agreed t o  by t h e  S e c r e t a r y  of t h e  I n t e r i o r ,  
by t h e  I n d i a n  Off ice ,  by t h e  Oklahoma de l ega t ion ,  and has t h e  
unanimous consent  of t h e  Commissioner of  I n d i a n  A f f a i r s ,  These 
people  have a l l  agreed t o  t h e  b i l l  r e p o r t e d  and are anxious 
t o  have  i t  pass .  

When t h e  House deba te  w a s  concluded and t h e  b i l l  passed w i t h  crunerous 

amendments on  t h e  f l o o r  (42 Cong. Rec. 5080),  t h e  c o n t r o v e r s i a l  now 

S e c t i o n  I1 w i t h  proviso  w a s  no t  i n .  The b i l l  s topped  w i t h  S e c t i o n  9 

and i n  t h e  b i l l  w a s  no h i n t  of a n  involvement of t h e  Seminole Na t ion ' s  

fund-of -one-ha l f -of - the- roya l t ies .  

The S e n a t e  Cormnittee on Ind ian  A f f a i r s ,  t o  which t h e  House-passed 

b i l l  H.R. 15641 has been r e f e r r e d ,  r e p o r t e d  i t  o u t  w i t h  q u i t e  a few 

f a r - r e a c h i n g  amendments, s u r p r i s i n g  amendments cons ide r ing  t h e  accord  

s o  e m p h a t i c a l l y  b r u i t e d  by Congressman F e r r i s  a  few weeks e a r l i e r  i n  

t e s t imony  and more r e c e n t l y  on t h e  f l o o r  of  t h e  House (supra,  42 Cong. 

Rec. 5079). of t h e  Senate  amendments, Nos. 36 - /xi which more znon7 - 
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end 38 a r e  c r u c i a l .  But l e t  us l e t  t h e  Senate  Committee on I n d i a n  

A f f a i r s  present  the language (S. Rep. 575): 

5427 The next  amendment /Eo. 387 was, on page 10, 
a f t e r  l i n e  16, t o  i n s e r t  2 s  a new s e c t i o n  tlhe fol lowing:  

Sec. 12 * ,k * 

And a l l  r o y a l t i e s  he re to fo re  accrued o r  h e r e a f t e r  
a r i s i n g  from mineral  l ea ses  by Seminole a l l o t t e e s  he re to -  
f o r e  o r  h e r e a f t e r  made s h a l l  be pa id  t o  t h e  United S t a t e s  
Ind ian  Agent, Union Agency, f o r  t h e  b e n e f i t  o f  t h e  Ind ian  
l e s s o r  o r  h i s  proper r ep re sen ta t ive  t o  whom such r o y a l t i e s  
s h a l l  h e r e a f t e r  belong; and a l l  r o y a l t i e s  accrued  o r  
h e r e a f t e r  accru ing  under any o i l  l e a s e  made under S e c t i o n  13  
of  t h e  a c t  of Congress approved January 28, 1898, e n t i t l e d  
"An a c t  f o r  t h e  p ro t ec t ion  of t he  people of I n d i a n  T e r r i -  
t o r y ,  and f o r  o the r  purposes," s h a l l  be   aid t o  a l l o t t e e s  
of t h e  land included i n  such l e a s e  p ro  r a t a  accord ing  t o  t h e  
r e s p e c t i v e  holdings,  o r  t o  t h e i r  l awful  a s s i g n s .  

The amendment was agreed to. 

The b i l l  w a s  repor ted  t o  t h e  Senate  a s  amended, and t h e  c o n t r o v e r s i a l  

p rov i so  was n o t  t he re .  The amendments were concurred i n  (42 Cong. Rec. 

6190). The amendments concurred i n  inc luded  t h e  Sena te  ' s Amendment 

No. 36 which added a proposed Sec t ion  10 (42 Cong. Rec. 5426), t h e  

language o f  which i s  immaterial. 

S ince  t h e  House and Senate vers ions  o f  H.R, 15641 were a t  v a r i e n c e ,  

con fe rees  were appointed by both Houses t o  r e s o l v e  t h e  d i f f e r e n c e s  and,  

i n  due course ,  r epo r t ed  back t o  t h e i r  r e s p e c t i v e  Houses. The c o n f e r e e s  

of  t h e  House o f  Representat ives  reported:  

6598 The Committee of conference on t h e  d i s a g r e e i n g  vo te s  
of  t h e  two Houses on the  amendments of  t h e  Sena te  t o  t h e  bill 
(H.R. 15641) f o r  t he  removal of r e s t r i c t i o n s  from p a r t  of t h e  
l a n d s  o f  t h e  a l l o t t e e s  of t he  Five C i v i l i z e d  T r i b e s ,  and f o r  
o t h e r  purposes,  having met, a f t e r  f u l l  and f r e e  conference  
have ag reed  t o  recommend, and do recommend t o  t h e i r  respec-  
t i v e  Houses as foLlows:. 

* * * 
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6599 That t h e  House recede from i t s -  disagreement  t o  t h e  
amendment of t h e  Senate  numbered 38, and ag ree  t o  t h e  same 
wi th  an amendment a s  folloiqs: S t r i k e  out  a l l  of t h e  pro- 
posed amendment and i n s e r t  i n  l i e u  t h e r e o f :  

Sec. 12. That a l l  r o y a l t i e s  a r i s i n g  on and a f t e r  
J u l y  l s t ,  nLneteen hundred and e i g h t ,  from mine ra l  l e a s e s  of  
a l l o t t e d  Seminole lands h e r e t o f o r e  o r  h e r e a f t e r  made, which 
a r e  s u b j e c t  t o  t h e  supe rv i s ion  of t h e  S e c r e t a r y  of  t h e  
I n t e r i o r ,  s h a l l  be pa id  t o  the United S t a t e s  I n d i a n  Agent,  
Union Agency, f o r  t h e  b n e f i t  o f  t he  Ind ian  l e s s o r  o r  h i s  
proper  r e p r e s e n t a t i v e , 1 7  t o  whom such r o y a l t i e s  s h a l l  t h e r e -  
a f t e r  belong; and no such l e a s e  s h a l l  be made a f t e r  s a i d  
d a t e  except  wi th  t h e  a l l o t t e e  o r  owner of t h e  land:  Provided,  
That  t h e  i n t e r e s t  of t he  Seminole Nation i n  l e a s e s  o r  r o y a l t i e s  
a r i s i n g  thereunder  on a l l  a l l o t t e d  lands  s h a l l  c e a s e  02 J u n e  
t h i r t i e t h ,  n ine t een  hundred and e i g h t .  

And t h e  Congressmen were t r e a t e d  t o  t h e  fo l lowing  e x p l a n a t i o n :  

6782 MR. SHERMAN. M r .  Speaker,  I w i l l  t a k e  j u s t  a moment 
t o  e x p l a i n  what a r e  t h e  changes made i n  t h e  b i l l  s i n c e  it 
passed  t h e  House -- i n  o t h e r  words, t h e  changes shown by 
t h i s  conference r e p o r t .  

* * *  

. . . The main changes a r e  as fol lows . . . Another p r o v i s i o n  
provides  f o r  t he  d i s p o s a l  of t h e  moneys a r i s i n g  from t h e  
r e n t a l  of minera l  l ands  i n  t h e  Seminole Ind ian  R e s e r v a t i o n  
f o r  t h e  b e n e f i t  o f  t h e  Seminole Indians  . . . 

The Sena te  r ece ived  a n  i d e n t i c a l  r e p o r t  from i t s  c o n f e r e e s  (42 Cong. 

Rec. 6781), b u t  w i th  t h i s  explana t ion:  

6781 Amendment No. 38  provides f o r  t h e  d i s p o s a l  o f  t h e  
moneys rece ived  a s  r o y a l t i e s  under mine ra l  l e a s e s  o f  t h e  
lands  i n  the  Seminole Nation. 

I /  I n  t h e  o f f i c i ~ l  p r i n t ,  35 S t a t .  312, 316, t h e r e  i s  no comma (,) - 
a f t e r  " r ep resen ta t ive" ,  It cannot be determined from t h e  Record whether  
t h e  omiss ion  was i n t e n t i o n a l ,  nor does i t  appear  whether  i t  i s  m a t e r i a l .  
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At this point, it might be well to explain how the section and proviso 

being traced acquired the designation "Section 11". It was "12" when 

passed by the Senate and replaced in conference, but in that same con- 

ference the Senate receded from its Amendment No. 36 which was the 

Senate-sponsored Section 10 (42 Cong. Rec. 5426). When the Senate 

receded (id., 6598), that proposed Section 10 became a nullity, the 

final Section 11 was numbered "10" and the final Section 12 was numbered 

1111" . The bill H.R. 15641 was approved on May 27, 1908 (42 Cong. Rec. 

7311), and became Public Law No. 140 of the 1st Session of the 60th 

Congress. 

At this juncture, a partial summary of the search for Section 11 

and its proviso is possible. The record is clear that the Seminole 

Indians had no inkling during any stage of the House proceedings that 

anyone contemplated tampering with the Seminole Nation's fund-of-one- 

half-of-the-royalties. Further, it is apparent that no member of the 

House knew it. And if the accords heretofore set out are to be believed, 

that tampering was not contemplated by the Executive Branch either. 

No wonder no Seminoles testified in defense of the equalization fund; 

they did not know it was menaced. 

It is equally clear from the record that whomever devised the 

idea in the Senate Committee on Indian Affairs did not contemplate the 

second step of cutting off the Seminole  ati ion's fund-of-one-half-of- 

the-royalties without warning or recourse. . Nor was the idea advanced 

on the floor of the Senate. This Commission shall never know whether 

a Representative or a Senator advanced the new and radical idea in the 
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conference t o  r e so lve  d i f f e r ences  on H.R. 15641, f o r  t h e  maintenance of  

minutes o r  cons t ruc t ion  of an account  would be repugnant t o  t he  " f u l l  

and f r e e  conference" mentioned i n  t h e  r e s p e c t i v e  conference  reports. 

It seems t h a t  t he  proviso  could have been chal lenged on a p o i n t  of  

o r d e r  i n  e i t h e r  House, cons ider ing  t h a t  t h e  a d d i t i o n  o f  new l e g i s l a t i o n  

by a  conference on disagreements i s  c o n t r a r y  t o  Sec t ion  190 of  The 

General  and Permanent Law Rela t ing  t o  The Senate  (e.g,, S. Doc. KO. 2,  

87 th  1 s t )  and t o  Sec t ion  546 of ~ e f f e r s o n ' s  Hanual f o r  &dance of t h e  

House (e.g,, H, Doc. No. 4 5 9 ,  86t11, 2d). The l a t t e r  s p e c i f i e s :  

The managers of a conference must con f ine  themselves t o  t h e  
. d i f f e r e n c e s  committed t o  them, and may n o t  i nc lude  s u b j e c t s  

n o t  w i th in  t h e  disagreements,  even though germane t o  a 
ques t ion  i n  i s sue .  

That  s u b s t a n t i a l l y  t h e  same ground r u l e s  a p p l i e d  i n  t h e  f i r s t  s e s s i o n  of 

t h e  60 th  Congress and e a r l i e r  i s  c l e a r  from a n  examinat ion of  Chapter  

CXXXV o f  Volume 5 (1907) of ~ i n d s '  Precedents  of The House of Repre- 

s e n t a t i v e s ,  and p a r t i c u l a r l y  Sec t ions  6417 - 6420 of  t h a t  Chapter  135  

(pp. 724-729). 

But no po in t  of  o rde r  was r a i s e d  and t h e  new measure was pas sed  

w i t h  speed and without  n o t i c e  o r  d i s c u s s i o n  (42 Cong. Rec. 6783). No 

one then  claimed authorsh ip  of t h e  proviso  t o  Sec t ion  11. However, a 

r a t h e r  cu r so ry  explana t ion  of Sec t ion  I1 and i t s  proviso  as f i n a l l y  

enac t ed  was suppl ied  by the  Cormnissioner of  Ind ian  A f f a i r s  i n  h i s  1908 

r e p o r t  t o  t h e  Secre ta ry  of t he  I n t e r i o r .  The C o d s s i o n e r  r e p o r t e d :  

The agreement with t h e  Seminole Nation, r a t i f i e d  by 
Congress on J u l y  1, 1898 . . . provided t h a t  of a l l  r o y a l t i e s  
produced from allotted lands i n  t h a t  t r i b e ,  one-half  s h a l l  
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be paid to the allottee and the remaining half into the 
tribal treasury until the extinguishment of the tribal 
government. This differed from the rule in force in the 
other four nations /:he other components of the Five 
Civilized tribesy, where allottees received all the 
royalties. So Gn the department's recommendation the 
folloving clause was inserted in the "restrictions act:" 
/&oted in Finding No. 9 1  - - 

This explanation is not wholly consistent with the facts developed above. 

To recapitulate: krhen the bill was originally introduced, it was said 

to be the product of the Department of the Interior. It was said to 

have the unequivocal approval of that Department and of the Commis- 

sioner of Indian Affairs. Departmental representatives testified 

before the Bouse of complete satisfaction with the bill "as it stands.'' 

The section wzs not contemplated in House debate. The Commissioner of 

: Indian Affairs did not try to add the proviso during the deliberati~ns 
of the Senate Committee on Indian Affairs for that Committee did not 

suggest such an amendment. The Commissioner of Indian Affairs waited 

until the conference on differences and then -- apparently -- suggested 
the termination of the Seminole  ati ion's fund-of-one-half-of-the-royalties 

as a mere correction of a minor inconsistency. 

This conclusion is buttressed by a letter from Secretary of the 

Interior Garfield to Representative Sherman, dated Nay 16, 1908, The 
t 

letter transmitted a long memorandum, also signed by Secretary Garfield, 

containing numerous changes which were recommended by the Department of 

the Interior to H.R. 15641 as amended by the Senate. Page 6 of the 

memorandum of recommended changes stated in part: 
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Lines 22 to 25, inclusive, are changed, as indicated, 
in order that there may be a fixed date for termination of 
the one-half interest of the tribe in such leases since the 
lands have been, or will be, allotted to individuals. This 
change is also necessary to remove all doubt as to the power 
of the principal chief (see lines 1 and 2 of page 11) with 
respect to the making of such leases covering individual 
allotments. 

PAGE ELEVEN 

Line 2. Following this line, as rewritten, and after 
the word "land," insert the following: "Provided, that the 
interest of the Seminole Nation in leases or royalties 
arising thereunder on all allotted lands shall cease on 
June 30, 1908" (See explanation in paragraph above). 

The existence of the Secretary's letter and memorandum does not vitiate 

the Commission's basic conclusion that the Commissioner of Indiarz Affairs 

was, as he claimed, the author of the proviso at issue, for it would be 

only pro forma for the Secretary of the Interior to sign an important 

communication directed to the House of Representatives. 

This Cormnission concluded herein (supra) that the plaintiff's 

contention that the Dawes Commission's division of land into unequal 

allotments is actionable is without merit, since the facts of the 

times do not support the plaintiff's allegations. 

This Commission is compelled to conclude that the action of the 

Commissioner of Indian Affairs in securing the termination provis~, 

the only possible inference from the sequence of events set out above, 

was a deliberate effort to harm the Seminole Nation as inconspicuously 

and as efficiently as possible and, as such, was inconsistent with the 

concept of fair and honorable dealings. We do not reach the question 

posed in the hearing, whether Congress in passing Section 11 and its 
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proviso in the manner in which it was done also acted contrary to the 

concept of fair and honorable dealings. 

In the instant Docket No. 204, the Seminole Nation is free to 

proceed with the effort to prove actual damages resulting from the 

unfair, dishonorable, and actionable dealings detailed above. 

It is so ordered. 

Wm. M. Holt 
Associate Commissioner 

7e concur: 

Arthur V. Watkins 
Chief Connnissioner 

-. 

T. Harold Scott 
Associate Commissioner 




