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TIJ? THREE AFFILIATED TRIBES OF ) 
THE FORT BERTH9LD ~SERVATION, ) 

) 
P l a i n t i f f s ,  ) 

1 
v.  1 Docket No. 350-H 

1 
TFE UNITED STATES, 1 

1 
Defendant . 1 

Decided: February 18 ,  1966 

Appearances: 

Donald C. Gormley and Charles  A. 
Hobbs o f  t he  law f i r m  of Wilkinson, 
Cragun & Barker, Attorneys f o r  
P l a i n t i f f s  

W i l l i a m  D. &Farlane,  w i t h  whom was 
M r ,  A s s t s t a n t  Attorney General 
Edwin L. Weisl,  Jr., Attorneys f o r  
Defendant 

PER CURFAEl OPINION ON DEFENDART'S MOTION TO DISMISS 

The a l l e g a t i o n  of compensable damage enuncia ted  i n  t h e  - I n s t a n t  

s u i t  was o r i g i n a l l y  t he  e i g h t h  of  s e v e r a l  causes of a c t i o n  a s s igned  

Docket No. 350 (The Three A f f i l i a t e d  Tr ibes  of  The F o r t  Ber thold  Reser- 

v a t i o n  v. Uni ted  S t a t e s ,  3 Ind. C l ,  Comm, 444 (19551, pp. 452, 453). 

TWO amended s e v e r e d  p e t i t i o n s  l a t e r ,  Docket No. 350-H was a s s igned  t o  

t h e  p l a i n t i f f s '  c l a im  f o r  l o s s  of game. 

The c o n t e n t i o n  i s  t h a t  on September I G ,  1851, when t h e  p l a i n t i f f s '  

t i t l e  t o  t h e i r  l 2nd  (Fort Berthold,  supra ,  pp. 449, 450) was recognized  

i n  the T r e a t y  o f  Fo r t  Laramie ( I 1  Kapp, 594), t h a t  l znd  con ta ined  



% a t c r e l  p roducts  . , . inc luding  g e m  erLd buf fa lo"  e s s e n t i e l  f o r  t h e  

p : s ln t i f f s l  subs i s t ence .  By some d s t e  Ln 1315, the l and  conta ined  no 

, more game a d  p a r t i c u l a r l y  no  ore b u f f r l o  (3, b i s o n ) ,  The p l n i n t i f f s  

seek t o  ho ld  t h e  defendant  l i ~ b l e  f o r  the  deyreda t tons  which r e s u l t e d  i n  

t h e  d e a r t h  of game, charg ing  (Second Amez:deC Pe:ition, paragraph 9 ) :  

. . . de2endant o r  o t h e r s  permitted by defendant  d i s s i p a t e d  
o r  waszed, o r  have caused o r  pcrmitced o t h e r s  t o  cause  t h e  
wantox o r  r e c k l e s s  o r  u s e l e s s  destruc2Fon of n a t u r e 1  pro- 
duc t s  of p e t i t i o n e r ' s  l ands ,  inc luding  game a d  bu f fa lo .  

. . . Dezendznt f a t l e d  t o  r e s t r a i n  its c i t i z e n s  o r  
o t h e r s  f r m  e n t e r i n g  upon p e t i t i o a e r ' s  l ands  and t r e s -  
pas s ing  upon them, 

. . , Defendant, o r  persons p e r n i t t e d  by defendant ,  have 
p r o f i t e d  from t h e  s a l e  of  hides a t  g r e a t  and d i s p r o p o r t i o n a t e  
expense of p e t l z i o n e r  . . . 

a 
.A-  he d e f e x k n t ' s  & t i o n  t o  Dismiss conta ins  two c h i e f  grounds and a number -- 

of suppor t ing  o b j e c t i o n s .  The ~ G O  ch ief  grounds f o r  d i s m i s s a l  a r e  t h a t  

t h e  twice-amended p e t i t i o n :  

. . , (1) falls t o  a l l e g e  the a c t s  c o m i t t e d  o r  p s r t i c i p a t e d  
i n  by d e f m d a r ~ t  which a r e  relied u p n  by p e t i t i o n e r  as g i v i n g  
rise t o  a c l a i m  o r  t o  s e t  f o r t h  t he  t i m e ,  nanner  and p l a c e  o f s  
such  a c t s  , , . 
. . . (2) f a i l s  t o  a l l e g e  any t r e a t y ,  s t a t u t e ,  agreement o r  
o t h e r  p r o v i s i o a  imposing zn ob l iga t ion  on defendant  t o  indemnify 
p e t i t i o n e r  f o r  t h e  l o s s e s  a l leged ,  

Among t 5 e  s u p p o r t i n g  ob jec t ions  a r e  t he  po in t s  t h a t  such a c l a im i s  

w i l d l y  c o n j e c t u r e 1  and 2 i f f i c u l t  of proof ,  t h a t  nonprotec t ion  of  game 

was n c t  a v i o l a t i o n  of f i d u c i a r y  dc ty  and i n  2ny even t  no such d u t y  

e x i s t e d ,  arid that t h e  p l s i n z i f f s  had no t i t l e  t o  game which would suppor t  

a c l a i m  f c r  damages. 

The mcr i z s  o f  t h r s  s u i t  have not  been argued and no evidence has  

been adduced, s a v e  ticyo doccments c o ~ o i s t i n g  of a  few "Le t t e r s  from t h e  
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Editor" contemporaneous with and commenting upon the  t r e a t y  c i t e d  above. 

Br iefs  have been submitted and o r a l  argument was heard on t h e  sub jec t s  

of who o ~ m s  game and under which p a r t s  of Section 2 of the  Indian Claims 

Commission Act of 1946 (25 U.S.C.A. 70a) t h i s  a c t i o n  could be brought 

i f  i t  l i e s  a t  a l l ,  

The motion under considerat ion was f i l e d  under t h i s  ~ornmiss ion 's  

Rule l l ( b )  (25 C.F.R. 503.11(b))and i s  wi th in  t h e  purview of subsect ion 

( 4 )  of  Rule l l ( b ) ,  " f a i l u r e  to  s t a t e  a ,claim upon which r e l i e f  can be 

granted. " The Rule provides : 

. . . on a motion a s s e r t i n g  the  defense numbered (4) . . . t h e  motion s h a l l  be t r e a t e d  a s  one fo r  summary judgment 
0 . .  

This  Commission recen t ly  observed t h a t  i n  d isposing of a motion f o r  

I , -- 
3 summary judgment, the  a l l ega t ions  of t h e  p a r t y  n o t  so  moving must be 
3 

-- construed i n  t h e  l i g h t  most favorable t o  t h a t  par ty .  Osage Nation v .  

United S t a t e s ,  16 Ind. C l .  Comm. 190 (1965), 192, 

This i n f l e x i b l e  r u l e  would s e e m  t o  obvia te ,  f o r  t h e  purposes of  

r u l i n g  on t h e  pending motion and f o r  no o t h e r  purposes, t h e  defendant ' s  ' 

con ten t ion  t h a t  the  t r e a t y  c i t e d  above d id  no t  i n  f a c t  impose on t h e  

defendant any duty o r  burden t o  preserve  game o r  t o  r e f r a i n  from ex- 

terminat ing game. It may be t h a t  proof of  the  t r e a t y  n e g o t i a t i o n s  and 

of t h e  i n t e n t  o r  understanding of the  p a r t i e s  t h e r e t o  w i l l  n o t  suppor t  

adequate ly  t h e  p l a i n t i f f s '  pos i t ion ,  but  f o r  t h e  l i m i t e d  purpose of 

r u l i n g  on t h i s  motion now, t h i s  Commission must r e f r a i n  from reading 

i n t o  the  u n o f f i c i a l  minutes any to r tu red  o r  e s o t e r i c  i n t e r p r e t a t i o n .  

The Commission re fe r s ,  of course, t o  t h i s  language (Def. App. A, p. 2 ) :  



The e a r s  of your Grea t  Fa ther  a r e  always o?en t o  t h e  
complaints  of h i s  Red Chi ldren ,  Fie hss  heard and i s  aware 
t h a t  your bufza lo  and game are d r i v e n  o f f ,  2nd your g r a s s  
2nd timber consuned by the  opening of rozds and the  pas s ing  
o f  emigrants  through your c o u n t r i e s ,  For  t h e s e  l o s s e s  he 
d e s i r e s  t o  compensate you. Iie docs no t  d e s i r c  t h a t  h i s  
White Chi ldren  s h a l l  d r i v e  o f f  the  Buffa lo  and d e s t r o y  
your  hunt ing  grounds, w i thou t  making you j u s t  r e s t i t u t i o n .  

Not t o  be l abor  t h e  p o i n t ,  i t  may be t h a t  t he  l a n g u ~ g e  quoted above w i l l  
, . ,  

be  shown t o  r e l a t e  only  t o  p r e - t r e a t y  l o s s e s ,  o r  w i l l  n o t  be  found a 

commitment b inding  the  United S t a t e s ,  o r  w i l l  be he ld  a  mass o f  

g l i t t e r i n g  g e n e r a l i t i e s ,  w i thou t  subs tance  and s o  understood by t h e  

p a r t i e s .  But f o r  t h e  p r e s e n t ,  t h e  de fenden t ' s  second c h i e f  ground f o r  

d i s m i s s a l  must be regarded a s  n o t  wel l- taken.  

-The de fendan t ' s  f i r s t  c h i e f  ground f o r  d i s m i s s a l  was t h a t  t h e  a c t s  

complained of w e r e  n o t  a l l e g e d  w i t h  p a r t i c u l a r i t y - - t h e  t ime, manner, 

1 
-2 and p l a c e  of  each  such a c t .  It may be t h a t  t h i s  c l a im  w i l l  s u f f e r  a  - 

f a i l u r e  of  proof .  Such a n  assessment  of  t he  p l a i n t i f f s '  c a s e ,  which 

h a s  n o t  y e t  been o f f e red ,  would amount t o  prejudgment on a r e c o r d  

b e r e f t  o f  ev idence ,  Adhering t o  t h e  c o n s t r u c t i o n  most r e c e n t l y  enunc ia t ed  

i n  Osage Nation,  supra,  t h i s  Commission views t h e  de fendan t ' s  f i r s t  c h i e f  

ground f o r  d i s m i s s a l  a s  n o t  wel l - taken  . 
There  i s  one f u r t h e r  p o i n t .  The defendant  has c i t e d  a number o f  

c a s e s  i n  which c la ims  f o r  t h e  d e s t r u c t i o n  o f  f i s h ,  game, o r  b u f f a l o  

were  den ied  by t h e  Court of Claims (pp. 8, 9, ~ e f e n d a n t ' s  Response t o  

Supplement t o  P e t i t i o n e r ' s  Objec t ions  t o  ( ~ e f e n d a n t ' s )  Motion t o  

Dismiss) .  None of these  invoked any remedy made a v a i l a b l e  by S e c t i o n  2 

o f  t h e  I n d i a n  Claims Commission Act o f  1946. The unique remedies  of  
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the said Section 2 preclude dismissal of this suit as a matter of law 

on the authority of the cases collected by the defendant. 

Therefore, the defendant's motion to dismiss the petition will 

be denied. 

Arthur V. Watkins 
Chief Comiss ioner 

hTm. M. Holt 
Associate Comiss ioner 

T. Harold Scott 
Associate Commissioner 



BEFOPS THE II\'DIAN CLAIFiS C O F N I S S  ION 

THE T H E E  A F F I L I A T E D  T R I B E S  OF 1 
THE FORT BERTHOLD RESERVATION, 1 

1 
P l a i n t i f f s ,  1 

1 
v. 1 

1 
THE UNITED STATES, ) 

1 
Defendant . 1 

Doclcet Ho. 3.50-H 

ORDER OVERRULIHG K 9 T I O N  TO DISMISS 

The above-enti t led cause came on t o  be heard before t h e  Commission 
upon t h e  motion of the  defendant to  dismiss the p e t i t i o n  of t h e  p e t i -  
t ioner ,  a t  which time s a i d  motion was argued by the  a t t o r n e y s  f o r  the  
respec t ive  p a r t i e s  and submitted t o  t h e  Conmission and taken under 
advisement, and the  Commission now being f u l l y  advised i n  t h e  premises, 

'? and f o r  the  reasons s e t  f o r t h  i n  the  opinion i n  s a i d  cause t h i s  day 
P f i l e d  he re in ,  f inds  t h a t  s a i d  motion should be denied. 

IT I S  THEREFORE ORDERED t h a t  t h e  defendant ' s  motion t o  dismiss be 
and t h e  same i s  hereby denied. 

IT I S  FURTKER ORDERED t h a t  the defendant s h a l l  f i l e  i t s  answer o r  
o the r  defens ive  pleading t o  ~ e t i t i o n e r ' s  severed p e t i t i o n  wi th in  s i x t y  
days f r o m  t h e  d a t e  of t h i s  order.  

Dated:.at Washington, D. C., t h i s  18 th  day of February,L1966. 

Arthur V, Wa t k i n s  
Chief Comiss ioner  

Wm. M. Holt  
Associate Comiss ioner  

T. Harold S c o t t  
Associate Commissioner 




