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OPINION OF THE COMXISSION 

S c o t t ,  Assoc ia te  Commissioner, de l ive red  the  op in ion  o f  t h e  

Commission. 

The p e t i t i o n  i n  t h i s  c laim was t imely f i l e d  by t h e  Creek Na t ion  

o f  I n d i a n s  of  t h e  S t a t e  of Oklahoma, an i d e n t i f i a b l e  group of  American 

I n d i a n s  w i t h i n  t h e  meaning of t h e  Ind ian  Claims Commission Act.  

The c la im a s s e r t e d  i n  t h i s  a c t i o n  is  f o r  a d d i t i o n a l  compensation 

r e p r e s e n t i n g  t h e  d i f f e r e n c e  between t h e  f a i r  market v a l u e  and t h e  con- 

s i d e r a t i o n  pa id  by t h e  United S t a t e s  f o r  2,037,414.62 a c r e s  of l and  

l o c a t e d  i n  what i s  now t h e  S t a t e  of Oklahoma, which was p r i o r  t o  t h e  

T r e a t y  of August 7 ,  1856 ( 1 1 S t a t .  699) owned i n  f e e  s imple  by t h e  

Creek Nat ion  under and by v i r t u e  of a pa t en t  i s sued  by t h e  Uni ted  S t a t e s  
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on &gus t  11, 1852. Under t h e  Trea ty  of August 7 ,  1856 (11 S t a t .  

699) t h e  United S t a t e s  pa id  t o  t h e  Creek Nation t h e  sum of  $1,000,000, 

which p l a i n t i f f  a l l e g e s  w a s  a wholly unconscionable cons ide ra t ion .  

Under t h e  terms and cond i t i ons  of t he  Trea ty  of August 7 ,  1856, 

r a t i f i e d  August 28, 1856, between t h e  United S t a t e s  and t h e  Creek and 

Seminole T r i b e s  of Ind ians ,  t h e  Creek Nation g ran ted ,  ceded and con- 

veyed t o  t h e  Seminole Ind ians  a t r a c t  o f  land i n  Ind ian  T e r r i t o r y ,  

l a t e r  des igna ted  a s  Royce Areas Nos. 404 and 480. The p a r t i e s  t o  

t h i s  c l a im  have agreed t h a t  t he  d a t e  of v a l u a t i o n  i n  t h i s  c a s e  s h a l l  

be  August 7 ,  1856. 

The p l a i n t i f f  contends t h a t  t h e  a r e a  ceded a t  t h e  t ime of t h e  

execu t ion  of  t h e  t r e a t y  w a s  good a g r i c u l t u r a l  and graz ing  land  worth 

a t  least $1.25 p e r  a c r e  and t h a t  t h e  c o n s i d e r a t i o n  of $1,000,000 pa id  by 

t h e  de fendan t  t o  t h e  p l a i n t i f f  f o r  t h e  t r a c t  c o n s i s t i n g  of  2,037,414.62 

a c r e s  was g r o s s l y  inadequate  and unconscionable; t h a t  a f i d u c i a r y  rela- 

t i o n s h i p  e x i s t e d  between p l a i n t i f f  and defendant  wherein t h e  p l a i n t i f f  

was t h e  ward o f  t h e  United S t a t e s ,  and accord ingly ,  t h e  defendant  was 

bound by t h e  most exac t ing  f iduc ia ry  s t anda rds ;  t h a t  t h e  t r a n s a c t i o n  

involved  i n  t h i s  c la im w a s  i n  v i o l a t i o n  of t h e  p r i n c i p l e s  of j u s t i c e  

and e q u i t y ,  o f  f a i r  and honorable d e a l i n g s ,  and of  exac t ing  f i d u c i a r y  

s t a n d a r d s ;  and that the-defendant  enr iched  i t s e l f  a t  t h e  expense of t h e  

p l a i n t i f f .  

The de fendan t ,  on t h e  o the r  hand, contends t h a t  p l a i n t i f f  has  

f a i l e d  t o  state a claim upon which r e l i e f  can  be  granted;  t h a t  t h e  
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r e l a t i o n s h i p  of guardian and ward did no t  e x i s t  between the  p l a i n t i f f  

and t h e  United S t a t e s ;  t h a t  under t he  terms of t h e  Trea ty  of August 7 ,  

1856, t h e  defendant  en tered  i n t o  agreement wi th  t h e  p l a i n t i f f  and t h e  

Seminole I n d i v l s  whereby t h e  p l a i n t i f f  conveyed t o  t h e  Seminole I n d i a n s  

t h e  t r a c t  o f  land involved h e r e i n ,  and t h a t  t he  defendant  pa id  t h e  

p l a i n t i f f  $1,000,000 t h e r e f o r ;  t h a t  a t  t h e  d a t e  of ce s s ion  t h e  s a i d  

t r a c t  was wor th  no more than  t h e  cons ide ra t ion  pa id  by t h e  p l a i n t i f f ;  

t h a t  i t s  d e a l i n g s  w i t h  the  p l a i n t i f f  were a t  a l l  t i m e s  f a i r  and 

honorable  and i n  accord wi th  recognized p r i n c i p l e s  of e q u i t y  and j u s t i c e .  

Defendant f u r t h e r  contends t h a t  pursuant  t o  t h e  Trea ty  of J u n e  14, 

1866 (14 S t a t ,  785), and t h e  Agreement of March 1, 1889 (25 S t a t .  7571, 

t h e  l a n d s  ceded by t h e  p l a i n t i f f  t o  t h e  Seminole Ind ians  under t h e  

1 T r e a t y  o f  August 7 ,  1856, were included i n  t h e  lands l a t e r  ceded t o  t h e  . % 

, - s de fendan t ;  t h a t  under t h e  Agreement of March 1, 1889, p l a i n t i f f  g ran ted  

and r e l e a s e d  t o  t h e  United S t a t e s  a l l  and every claim,  estate, r i g h t  o r  

i n t e r e s t  of any and every d e s c r i p t i o n  i n  and t o  any and a l l  land  and 

t e r r i t o r y  whatever;  t h a t  such r e l e a s e  b a r s  any r i g h t  of t h e  p l a i n t i f f  . 

t o  r e c o v e r  a d d i t o n a l  compensation f o r  t h e  land  involved i n  t h i s  pro- 

ceeding .  

A s  t o  t h e  defendant 's  con ten t ion  t h a t  t h e  p l a i n t i f f  has  f a i l e d  

t o  state a c l a i m  upon which r e l i e f  can be granted ,  t h i s  Comiiission i n  

i t s  f i n d i n g s  of  f a c t  has found t o  t h e  c o n t r a r y ,  and has proceeded t o  

ad judge  t h e  c l a im  on i t s  mer i t s .  

P l a i n t i f f  has  s t a t e d  t h a t  t h e  Creek Nation was t h e  owner i n  f e e  

s imp le  o f  a l a r g e  t r a c t  of land s i t u a t e d  i n  t h e  p r e s e n t  S t a t e  of  
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Oklahoma, and the records e s t a b l i s h  t h a t  a pa-tent t o  such t r a c t  of 

land was issued to  the  Creek Nation by the United S t a t e s  on August 11, 

1852. It had been agreed p r i o r  t o  t h s t  da te ,  i . e , ,  under A r t i c l e  I1 

of the  Treaty of February 14, 1833, proclaimsd Apr i l  12, 1834 (7 S t a t .  

417), t h a t  the  United S t a t e s  would grant  a  pa ten t  i n  f e e  simple t o  

the  Creek Nation f o r  t h e  lands assigned to  it nnder t h a t  Trea ty  (when 

r a t i f i e d  by the  Senate and the  President)  and t h e i r  r i g h t s  i n  such 

land should continue "so long a s  they s h a l l  e x i s t  .as a  n a t i o n ,  and 

continue t o  occupy the  country hereby assigned them.'' 

The defendant has maintained t h a t  the  taking of I n d i a n  lands and 

subsequent removal of the  Indians from such lands w a s  w i t h i n  t h e  

plenary powers of Congress, provided j u s t  compensation w a s  made; t h a t  

t h e  fee  t o  lands granted by t r e a t y  t o  an Indian t r i b e  remained i n  t h e  

United S t a t e s  sub jec t  t o  a r i g h t  of use and occupation by t h e  Ind ians ;  

t h a t  Ind ian  t i t l e  was not  absolute inasmuch a s  they could n o t  a l i e n a t e  

t h e  land without  f i r s t  obtaining the  permission of t h e  government. 

The ques t ion of f e e  simple- t i t l e  i n  an Indian t r i b e  a r o s e  i n  t h e  

.case..o£ Coeur dtAlene Tr ibe  of I ~ l d i a n s  v. United S t a t e s ,  6 Ind. C1 .  

Corn. 1, 38, and t h i s  Commission held t h a t  t i t l e  t o  land held  by Ind ian  

t i t le ,  o r  land held by recognized o r  reservat ion t i t l e ,  o r  land he ld  

by f e e  simple t i t l e  had t h e  same value. I n  support of t h i s  theory,  

t h e  Commission c i t e d ,  among o the r  cases,  United S t a t e s  v. Paine  Lumber 

Company, 206 U. S ,  4 6 7 ,  i n  which case the  Court observed t h a t  whi le  

usua l ly  Ind ian  t r i b e s  were not permitted t o  a l i e n a t e  t h e i r  lands "The 
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r e s t r a i n t .  upon s l i e n a ~ i . o n  must n o t  bc exaggerated. It d o e s  not: of  

i t s e l f  debase t h e  r i g h t  below a f e e  s i m p l e . "  

It i s  the  opin ion  of t11i.s Commission t h a t  the Creek N?,t ion,  

ho ld ing  f e e  s imple  t i t l e  t o  the  lands i n  ques t ion  by v i r t u e  o f  the 

p r b v i s i o n s  of t h e  Trea ty  of 1833, and p a t e n t  i s sued  subsequent ly,  

on August 11, 1852, he ld  more than t k e  mere r i g h t  of occupancy, and 

t h a t  t h e  United S t a t e s  was bound t o  pay f a i r  market v a l u e  f o r  such 

lands.  Th i s  has  been c l e a r l y  enunci.ated by t h e  Supreme Court i n  

United S t a t e s  v, Creek N a ~ i o n ,  295 U. S ,  103, 109-110; 79 L .  Ed. 133,  

135. 

The p l a i n t i f f  a l l eged  i n  i t s  p e t i t i o n  t h a t  a t  t h e  t ime of t3e  

execu t ion  of t h e  Trea ty  of 1856 t h e  p l a i n t i f f  and defendant  "were n o t  

1 - ,  
on a n  e q u a l  foot ing" ;  t h a t  t h e  p l a i n t i f i  was "wholly ignoran t ,  weak, 

-.- d e f e n s e l e s s ,  unacquainted w i t h  t h e  wh i t e  man's language, l a w s ,  cusCc3111s~ 

and ways, and had no knowledge of t h e  v a l u e  of t5e domain thus  ceded 

t o  and acqu i r ed  by defendant ,  and t h e r e f o r e  was r equ i r ed  t o  r e l y  s ~ l e l y  

upon defendant  t o  see t h a t  j u s t i c e  was done it i n  s a i d  t r a n s a c t i o z l ' ;  

t h a t ,  on t h e  o t h e r  hand, t h e  defendant  was powerful and was i n  a 

p o s i t i o n  o f  en fo rc ing  i t s  demands, wishes and d e s i r e s  upon t3e p l a i n t i f f ;  

and t h a t ,  having  s x h  f u l l  knowledge of t h e , t r u e  v a l u e  of t h e  l a n d s  

involved ,  t h e  defendant  f a i l e d  t o  disc . lose t h a t  v a l w  t o  t h e  p l a i n t i f f  

a t  t h e  t i m e  t h e  T rea ty  of 1856 w a s  executed.  P l a i n t i f f  f u r t b e r  s t a t e d  

t h a t  "a f i d u c i a r y  r e l a t i o n s h i p  e x i s t e d  between p l a i n t i f f  and defendant ;  

t h a t  de fendan t  was t h e  guardian and p e t i t i o n e r  was i t s  I n d i a n  ward; 

t h a t  as such  guard ian ,  defendant  g e n e r a l l y  had complete c o n t r o l  o v e r  
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t h e  proper ty  and a f f s i r s  of t he  p l a i n t i f f ,  and owed t o  t h e  p l a i n t i f f  

t h e  duty of t h e  p r o t e c t i o n  of i t s  property and i n t e r e s t s ;  and t h a t  

defendant  was bound by the  most exac t ing  f i d u c i a r y  s tandards."  

The defendant,  on the  o the r  hand, mzin ta ins  t h a t  t h e  p l a i n t i f f  ' s 

r e l i a n c e  on t h e  guardian-ward theory i s  no t  well-founded, and t h a t  

p l a i n t i f f  cannot ques t ion  the  power of t he  government t o  t a k e  I n d i a n  

p rope r ty  provided adequate compensation i s  p a i d  t o  t h e  I n d i a n s  -- 
- =  .. 

nor  can t h e  Ind ian  t r i b e  whose lands a r e  taken base i t s  c l a im on t h e  

amount it would have reasonably expected t o  r ece ive  had t h e  government 

been r equ i r ed  t o  manage the  proper ty  as t h e  l e g a l  guardian of  t h e  

I n d i a n  Tr ibe .  

The i s s u e  of t h e  na tu re  of t h e  r e l a t i o n s h i p  between I n d i a n  t r i b e s  

-% 

3 and t h e  United S t a t e s  has been c l e a r l y  enunciated by s e v e r a l  d e c i s i o n s  
-.- 

- 
of  t h e  Court  of C l a i m s  and of t h e  Supreme Court  of t h e  United S t a t e s ,  

I n  Creek Nation v. United S t a t e s ,  318 U.S. 629, 642; 6 3  S. C t ,  784;  

87 L. Ed. 1046, t h e  Court said:  

Whether o r  n o t  t he  l e g a l  r e l a t i o n s h i p  of guard ian  
and ward e x i s t s  between a p a r t i c u l a r  Ind ian  t r i b e  and 
t h e  United S t a t e s  depends, w e  t h ink ,  upon t h e  express  

- - p r o v i s i o n s  of t h e  p a r t i c u l a r  t r e a t y ,  agreement, execu- 
t i v e  o r d e r  o r  s t a t u t e  under which t h e  c l a h  presented  
arises, It i s  t r u e  t h a t  t h e  word "f iduciary" and t h e  
exp res s ion  "guardian-ward r e l a t ionsh ip"  have been used 
by t h e  c o u r t s  t o  descr ibe  genera l ly  t h e  na tu re  of t h e  
r e l a t i o n s h i p  e x i s t i n g  between t h e  Ind ians  and t h e  Gov- 
ernment, However, i n  t he  absence of some language i n  
a t r e a t y ,  agreement o r  s t a t u t e  s p e l l l n g  out  such a 
r e l a t i o n s h i p ,  t h e  cour t s  seem t o  have meant merely 
t h a t  t h e  r e l a t i o n s h i p  between t h e  Ind ians  and t h e  Gov- 
ernment is  " s imi l a r  to1' o r  "resembles" such a l e g a l  
r e l a t i o n s h i p  and t h a t  doubt fu l  language i n  t he  t r e a t y  
o r  s t a t u t e  under cons idera t ion  should be  i n t e r p r e t e d  
i n  f avo r  of  the weak a d  dependent I ad i ans .  
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This  princj.ple lins a lso  hccn s t a t e d  as follows: 

The Creel.: Nati.oii ~ 2 s  u n d e r  thz ,gusrciirtn:l?ip o f  t l ~ e  U?-&ited 
S t a t e s  and e n t i t l e d  t o  r e l y  upon  the  United S t a t e s  Sor 
needed prc?ec t ion  of i n t e r e s t s .  l!nit.ed S:.3tccs v. Creek 
Nation , 295 U.S. 103, 109- l lU .  

A f i d u c i q  r e l a t i o n s h i p  does  i n  f ac t  e x i s t  between t!~e 
United S t a t e s  and t h e  Ind ian  t r i b e s ,  and t h e  d e a l i n g s  - 
of t he  United States w i t h  ~ n d i a n  T r i b e s  m u s t  be j u d g e d  by 
t h e  most exac t ing  f i d c c i a r y  s t anda rds ,  316 U.S . 286, 295-297. 

I n  our Findings of F a c t  2 through 11 t h e  h i s t o r y  of  t h e  t r a n s a c f i o n  

involved he re in  i s  s e t  o u t  at l e n g t h  t o g e t k r  wi th  ot?-ier subsequent  

t r e a t y  actions which appear  t o  have 3 r e l a t i o n s h i p  t o  it. 

The defendant has contended t h a t  t h e  g e ~ e r a l  release Ln t5e Creek 

Agreement of 1889 ba r r ed  any r e l i e f  which might be asked i n  t h i s  c la im.  

However, t h i s  Comnission has  he ld  i n  Creek Naticn v. United States, 

, . 
-2 2 Ind.  C1. Camm, 66, 97,  t h a t  t5e cons ide ra t ion  cf $2,280,857.10 p a i d  
I -. 

t o  t h e  Creek Nation under t h e  Agreement of K x c h  1, 1889 (25 S t a t .  757) 

was n o t  intended as payment f o r  t h e  gene ra l  r e l e a s e ,  no r  ccnild i t  b e  

cons t rued  a s  a f f e c t i n g  t h e  l s n d s  ceded by the  Creeks t o  t S e  Seminoies  

i n  t h e  Trea ty  of 1856, t5e s u b j e c t  of t5is claim,  since t h e  Creeks 

had no i n t e r e s t  i n  o r  c la im t o  t h e  lands  a s  cf t h a t  dat-. 

A r t i c l e  I of t h e  Trea ty  of  1856 r e c i t e s  "The Creek Mation d o t h  

hereby g ran t ,  cede and convey t o  t 5 e  Seminole I n d i a n s  t h e  t r a c t  o f  

count ry  . . . t I 

A r t i c l e  I1 of - t h a t  T rea ty  co2 ta ins  t he  f u r t 5 e r  p r o v i s i o x  t b a t  

11 The United S t a t e s  do hereby solemnly guarantee t o  t h e  Senrinole 
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I n d i a n s  t h e  t r a c t  of country ceded t o  thelri by t !~c f i r s t  a r t i c l e  of t h i s  

convent ion . . . and l ikewise  t h a t  t h e  same s h a l l  be secured t o  and 

he ld  by s a i d  Ind ians  by the  same t i t l e  and t e n u r e  by which ttiey were 

guaranteed  and secured t o  t he  Creek Natiox by t h e  f o u r t e e n t h  a r t i c l e  

of t h e  t r e a t y  of March twenty-fourth e igh teen  hundred and th i r ty- two,  

t h e  t h i r d  a r t i c l e  of t h e  t r e a t y  of February fou r t een th ,  e igh teen  hundred 

and t h i r t y - t h r e e ,  and by-$et ters-patent  i s sued  t o  s a i d  Creek Nat ion  

on t h e  e l e v e n t h  day of August, e ighteen  hundred and f i f t y - two  . . . 
Provided,  however, t h a t  no p a r t  of t h e  tract cf count ry  s o  ceded t o  

t h e  Seminole I n d i a n s ,  s h a l l  eve r  be s o l d ,  o r  o therwise  disposed of 

w i thou t  t h e  consent  of bo th  t r i b e s  l e g a l l y  given." 

A r t i c l e  V con ta ins  t he  p rov i s ion  t h a t  "The Creek Ind ians  do 

2; 
3 hereby,  a b s o l u t e l y  and forever ,  qu i rc la im and r e l i n q u i s h  t o  t h e  United 
2 

-L- 

S t a t e s  a l l  t h e i r  r i g h t ,  t i t l e ,  and i n t e r e s t  i n  and t o  any lands h e r e t o f o r e ,  

owned o r  c laimed by them, whether e a s t  o r  w e s t  of t h e  M i s s i s s i p p i  R ive r ,  

and any and a l l  c la ims  f o r  o r  on a c c o m t  of any such l ands ,  except  t h o s e  

embraced w i t h i n  t h e  boundaries descr ibed  i n  t h e  second a r t i c l e  of  t h i s  

agreement.  " 

I n  t h e  l i g h t  of t h e s e  p rov i s ions ,  it would seem apparent  t h a t  t h e  

Creek h e l d  no remaining v e s t i g e  of i n t e r e s t  i n  t h e  lands  i n  ques t ion  as 

of t h e  d a t e  of t h e  Trea ty  of 1889. The only t h i c g  which could b e  reques ted  

of t h e .  Creeks  w i t h  r e l a t i o n  t o  s u b j e c t  t r a c t  a f c e r  t h e  Trea ty  of 1856 

was t h e i r  consen t  t o  s a l e  o r  d i s p a s a l  by t h e  Semicoles.  
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The Creeks were, t he re fo re ,  e n t i t l e d  t o  maintain t h i s  a c t i o n  

under t he  I n d i m  Claims Act. They were h o l d e r s  o f t i t l e  t o  the  land 

s u b j e c t  t o  c o n t r o l  by the  United S t x t e s  as t o  a l i e n a t i a n  of  title. 

A r e l a t i o n s h i p  s i m i l a r  t o  that of  gusrdian-ward ex i s t ed  b2tween t h e  

p a r t i e s  h e r e t o ,  and t h e  dcfendant was bormd by morel o b l i g a t i o n s  of  

r e s p o n s i b i l i t y  and t r u s t  t o  be judged by the  moshexac t i n g  f i d u c i a r y  

s t anda rds .  We f i n d  i t  unnecessary, however, t o  f u l l y  exp lo re  a2d 

de termine  t h e  i s s u e  of f a i r  and honorable  dea l ings  s i n c e  i n  o u r  

de t e rmina t ion  of market va lue  of t h e s e  lands  w e  hzve found the con- 

s i d e r a t i o n  p a i d  t o  be unconscionable. 

I n  Creek Nation v. United States, 2 Ind .  C 1 .  Comrn., 66, a t  p ,  95,  

t h i s  Commission found a s  follows: 

( 6 )  The Creek de l ega te s  accepted $1,000,000 i n  
s e t t l e m e n t  of a l l  t h e i r  c la ims ,  i nc lud ing  t h e  claim 
based on t h e  F o r t  Jackson Trea ty  ces s ion ,  a3d f o r  a 
c e s s i o n  of  2,037,414.62 ac re s  of Creek lands f m  t h e  
Seminoles ,  t h e  de l ega te s  s t a t i n g  a t  t h e  t ime, however, 
t h a t  they  considered t h i s  s e t t l e m e n t  n e i t h e r -  f a i r  nsr 
j u s t ,  b u t  t h a t  "we h w e  submit ted -to t ake  less, as, men 
milst ever submit t o  w5zt t h q  cannot  r e s i s t . "  

* 9: * 
@gg 4.2. 
(10) These lands were valued by the  Conmissioner 

of  I n d i a n  A f f a i r s  i n  1836 az $1.25 p e r  acre ;  by t h e  
P r e s i d e n t  as of 1866 et $1.25 per  zc re ;  by the  Seminole 

d e l e g a t e s  a t  $2.50 pe r  ac re  a s  of 1866; and when opened 
t o  w h i t e  se t t lement  i n  1891 were s o l d  t o  homesteaders 
a t  $1.25 pe r  acre .  When f i r s t  p laced  on t h e  open market 
i n  1892 these  lands sold a t  p u b l i c  auc t ion  a t  from $5,52 
t o  $8.22 pe r  ac re ,  o r  f o r  t h e  averagz of $7.50,  and t h e  
f a i r  market value was f ixed  by t h e  Court  of Claims a t  
$7.00 an a c r e  i n  1892. 
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I n  t h e  opi.nio2 i n  the  same case,  2 I n d .  C 1 .  Comm. 66, a t  p,  113, 

t h i s  Conunission, r e f e r r i n g  t o  the 1856 Treaty ,  f u r t h e r  s t a t e d :  

The t r e a t y  which contains the  r e l e a s e  involved a l s o  
provides f o r  t h e  cession of:2,037,414 -62  x r e s  of Creek 
lands i n  the  present  S t a t e  of Oklahoma. The t o t a l  con- 
s i d e r a t i o n  received by the  Creeks f o r  the  cess ion of t h i s  
land _and (emphasis supplied) t h e  r e l e a s e  of a l l  c la ims 
was $1,000,000. The infornat ion provided i n  the  record  
a s  t o  the  value  of t h i s  land i s  convincing t h a t  t h e  Land 
a t  t h e  t i m e  of i t s  cession w a s  of g r e a t e r  va lue  chan t h e  
$1,000,000 paid,  * * * 
It i s  obvious t h a t  each claim m ~ s t  be judged on i t s  own m e r i t s ,  

no exac t  fomtula having been provided by t h e  Courts o r  t h e  I n d i a n  

Claims commission. From the  decisions of t h e  Indian Claims Commission 

and t h e  Court of Claims, it appears t h a t  t h e  only c r i t e r i o n  i s  whether 

- %  t h e  considera t ion is  so much l e s s  than t h e  t r u e  value  of t h e  p roper ty  4 
- -  

-. => a s  t o  "shock t h e  conscience." 

The t o t a l  considerat ion t o  be paid  t o  t h e  Creeks under t h e  Treaty  

of 1856 was $1,000,000, which was compensation f o r  c e r t a i n  c la ims and 

cess ion  of 2,037,414.62 acres of land. I f  t h e  claims are ignored a s  

"general ly n o t  w e l l  founded1', as  described by the  Commissioner of Ind ian  

A f f a i r s ,  and t h e  moneys paid a r e  t o  be considered a s  payment f o r  cess ion  

- of lands only,  t h e  consideration-would be about 49 c e n t s  p e r  acre.  Th i s  

would represene a considerat ion f a r  below t3e going p r i c e  f o r  pub l i c  

- - 
lands ,  i .e. ,  $1.25 p e r  acre,  

The t r a c t  of land t o  be evaluated by t h i s  Commission a t  t h i s  t i m e  
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c o n s i s t e d  of 2,037,414.62 ac re s  of land loca t ed  i n  t h e  west-ce:;tsal 

s e c t i o n  of wha t  i s  now the  S t a t e  of Oklahoma between t h e  two Canadinn 

r i v e r s .  The t r a c t  was long and narrow, about 175 m i l e s  i.n l e n g ~ h ,  

running from a  l i t t l e  e a s t  of t he  97 th  p a r a l l e l  t o  t h e  100th p a r a l l e l .  

On t h e  wes t  it a b u t t e d  on t h e  Texas Panhandle. I t  v a r i e d  from about  

7 mi les  i n  wid th  t o  about  43 miles  a t  i t s  wides t  p o i n t .  On t h e  d a t e  

of e v a l u a t i o n ,  i . e . ,  August 7 ,  1556, i t  was bounded on t h e  e a s t  by 

Creek l a n d s ,  on t h e  sou th  by Leased Lands and Chickasaw l a n d s ,  and 

on t h e  n o r t h  by t h e  Cherokee O u t l e t  and some Creek l ands .  

The l ands  i n  ques t ion  were gene ra l ly  l e v e l  t o  g e n t l y  r o l l i n g  

p r a i r i e ,  w i t h  t h e  wes t e rn  p a r t  being rough and broken. The e l e v a t i o n  

v a r i e d  from about  900 f e e t  i n  t h e  e a s t  t o  about  2,000 f e e t  i n  t h e  wes t .  

The lands  i n  t h e  e a s t e r n  p a r t  of t h e  a r e a  were f a i r l y  w e l l  watered 

and d ra ined  by t h e  p r i n c i p a l  streams i n  t h e  area, i - e . ,  t h e  Canadian 

and t h e  Nor th  Canadian r i v e r s .  The average y e a r l y  r a i n f a l l  v a r i e d  

from about  36 inches  i n  t h e  e a s t e r n  a r e a  t o  about  22 i nches  i n  t h e  

wes t e rn  a r e a ,  w i t h  t h e  g r e a t e s t  r a i n f a l l  occu r r ing  from A p r i l  through 

September. Temperatures va r i ed  from about 35 degrees  i n  January t o  

about  83 i n  J u l y .  However, t he  summers were and a r e  sometines ve ry  

h o t ,  w i t h  l i t t l e  p r e c i p i t a t i o n ,  causing drought  c o n d i t i o n s  a t  t imes.  

S o i l s  found i n  s u b j e c t  t r a c t  were g e n e r a l l y  l i k e  those  of t h e  

c e n t r a l  and wes tern  p a r t  of t he  S t a t e  of Oklahoma, i n c l u d i n g  some 
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a l l u v i a l  b o t t o z  Lands, p r a i r i e ,  r o l l i n g  p l a 2 n s  and so -ca l l ed  Bluestem 

H i l l s .  Most of t he  e a s t e r n  por t ion  of the lands was capable  of 

producing farm crops,  & ~ h i l e  the thLnner s o i l s  t o  the  west were more 

adap tab le  t o  use  a s  pastcrage.  A t  t h e  time of eva lua t ion  t h e r e  were 

no known minera ls  i n  the  a rea .  There was abandant timber- a long  t h e  

s t reams,  bu t  v i r t u a l l y  none of i t  was of c m m e r c i a l  s i z e  and q u a l i t y .  

It d id ,  however, fu rn i sh  pos ts  f o r  fencing and firewood, and i n  some 

c a s e s  i t  was adequate f o r  cons t ruc t ion  of smal l  bu i ld ings .  I t s  p re sence  

would have added considerably t o  t h e  va lue  of t h e  lands i n  t h e  eyes of  

p rospec t ive  purchasers  of t h a t  day. 

S o i l  surveys covering Cleveland County i n  t h e  e a s t e r n  p a r t  o f  

s u b j e c t  a r ea ,  Canadian County loca ted  more n e a r l y  i n  t he  c e n t e r  of t h e  

area, and Dewey County loca ted  i n  t h e  western p z r t  of t h e  a r e a ,  a r e  a p a r t  

o f  t h e  evidence which has been considered by t h i s  Corniss ion  i n  a r k i v i n g  

a t  i t s  d e c i s i o n .  The s o i l  surveys of these  count ies ,  whi le  made i n  1919, 

1954 and 1963, and while  varying i n  t h e i r  t echno log ica l  approach from 

t h e  o r i g i n a l  land  surveys made i n  1871-74, a r e  remarkably c o r r o b o r a t i v e .  

The Later  s o i l  surveys i n d i c a t e  changes i n  t he  s u b j e c t  lands  c r e a t e d  by 

e r o s i o n  and c u l t i v a t i o n ,  and dep le t ion  of s o i l s  acd r e sou rces ,  such  as  

- t imber  i n  some ins tances ,  a s  we l l  a s  genera l  improvement and i n c r e a s e d  

u s e  of some a r e a s ,  because of modern methads of farming now i n  use .  

As of t h e  da t e  of va lua t ion ,  the  a r ea  i n  ques t ion  was i n  I n d i a n  

T e r r i t o r y ,  and s ~ r r o u o d e d  by lands of o the r  Indians ,  except  on t h e  

wes t  where, a s  we have a l ready  s t a t e d ,  i t  touched t h e  S t a t e  of Texas. 
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There were no r a i l r o a d s  c ros s ing  t h e  a r e a ,  nor w e r e . t h c r e  any i n  

a d j a c e n t  t e r r i t o r y ,  and t h e r e  trerc no wagon roads c ros s ing  t h e  a rea ,  

The su rveyor s '  notes made i n  1871-73 showed only a v e r y  few "old roads"  

a long  the  e a s t e r n  boundaries.  To t h e  south of t h e  s u b j e c t  t r a c t ,  t h e  

road o v e r  which the  C a l i f o r n i a  mig ra t ion  took  p lace  r an  p a r a l l e l  t o  

t h e  sou the rn  border of t h e  t r a c t .  

The p l a i n t i f f  has  r e l i e d  on t h e  r e p o r t  and test imony of  i t s  

e x p e r t  w i tnes s ,  Professor  Eldr idge  A .  Tucker, who i s  a q u a l i f i e d  

a p p r a i s e r  and who has appeared be fo re  t h i s  Conmission i n  o t h e r  c la ims ,  

M r .  Tucker t e s t i f i e d  a t  l eng th  a s  t o  h i s  eva lua t ion  of t h e  lands  i n  

q u e s t i o n  and prepared a r e p o r t  on such lands,  which was r ece ived  i n  

ev idence  and marked a s  p l a i n t i f f ' s  E r h i b i t  #23. I n  t h i s  tes t imony 

h e  s t a t e d  t h a t ,  cons ider ing  the  r e p o r t s  of the  Indian  Agents, t h e  

c l i m a t e ,  s o i l ,  water  resources ,  n a t u r e  of the  country, and topography, 

h e  had come t o  the  opin ion  t h a t  t h e  h ighes t  and b e s t  u s e  of  t h e  s u b j e c t  

t r a c t  as o f  1856 would be f o r  s u b s i s t e n c e  farming i n  t h e  e a s t e r n  

p o r t i o n  supplemented by range-type l i v e s t o c k  graz ing  i n  t h e  wes t e rn  ' 

one- t h i r d .  

The a p p r a i s e r  f o r  t he  p l a i n t i f f ,  i n  making h i s  a p p r a i s a l  of t h e  

l a n d s ,  reviewed maps of t h e  s u b j e c t  t r a c t ,  i t s  phys i ca l  r e s o u r c e s  and 

subsequent  development, t he  h i s t o r i c a l  background i n c l u d i n g  r e p o r t s  

by v a r i o u s  explorers ,  Ind ian  Agents, and o the r  persons f a m i l i a r  n i t h  it. 

In a d d i t i o n  t o  a  s tudy of t h e s e  d e t a i l s  a s  known i n  1856 and p r i o r  

t h e r e t o  he  considered r e p o r t s  subsequent t o  t he  t r e a t y  d a t e ,  r e c e n t  
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s o i l  maps, weather information,  t imber,  and water  ~ o t e n t i a l s .  I n  

a d d i t i o n  t o  t hese ,  he considered the  economic c l ima te  p r i o r  t o  

August 7 ,  1856, and t h e  years  immediately fo l lowing  the  g e n e r a l  

demand f o r  lands  and t h e  p r i c e s  paid t h e r e f o r  between 1856 and 1866. 

His conclus ion  a s  t o  the  h ighes t  and b e s t  use of  t h e  t r a c t  on 

August 7,  1856, was d i v i s i o n  i n t o  smal l  t r a c t s  f o r  s u b s i s t e n c e  

farming, w i t h  s m a l l e s t  u n i t s  i n  the  e a s t e r n  a r e a  which was more 

f e r t i l e  and adapted  t o  r a i s i n g  crops,  w i th  l a r g e r  u n i t s '  i n  t h e  middle 

one - th i rd  w i t h  a g r e a t e r  p o r t i o n  i n  graz ing  Lands, and t h e  l a r g e s t  

t r a c t s  i n  t h e  wes tern  one- th i rd  where t h e  l and  was predominant ly  

g raz ing  l a n d  o r  l e s s  i n  q u a l i t y .  

The a p p r a i s e r s  f o r  t h e  defendant,  H. J. Garrett and Roscoe Sea r s ,  

on t h e  o t h e r  hand, a f t e r  cons ider ing  s u b s t a n t i a l l y  t h e  same evidence,  

i n c l u d i n g  t h e  surveyors '  no tes  made i n  1871 t o  1875, concluded t h a t  

t h e  h i g h e s t  and b e s t  u se  of t h e  s u b j e c t  p rope r ty  was f o r  s u b d i v i s i o n  

i n t o  g raz ing  u n i t s .  

The remaining Creek lands which t h e  government bought i n  1866 

which l a y  t o  t h e  n o r t h  and no r theas t  of t h e  s u b j e c t  t r a c t  were t h e  

s u b j e c t  of supplemental  l e g i s l a t i o n  i n  1889 whereby t h e  Creeks r e c e i v e d  

$1.25 p e r  ac re .  

The s u b j e c t  t r a c t ,  rece ived  by t h e  Seminoles i n  1856 a t  t h e  

t ime of t h e  c e s s i o n  by the  p l a i n t i f f  involved h e r e i n ,  was ceded by 

t h e  Seminoles t o  t he  defendant i n  1866, and was, l i k e w i s e ,  t h e  s u b j e c t  
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of supplemental l e g i s  l a t i o n  in  1889 whereby the  Scniinoles recei-ved 

$1.03 p e r  a c r e .  

P a r t s  of t h e  Chickasaw t r a c t  which 1 . q  t o  t he  south  and c a s t  o f  

t h e  s u b j e c t  t r a c t ,  t oge the r  with p a r t  of t h e  Choctaw t r a c t ,  were 

purchased by t h e  government f o r  an average p r i c e  of $1 ,23  p e r  ac re  

f o r  t h e  Cheyenne and Arapahoes under t h e  Trea ty  of  A p r i l  28,  1866 
, . 

(26 S t a t .  989) ,  a s  modified by t h e  Acts of March 3 ,  1891 and January 11, 

Although t h e  normal fo rces  of economics of an open market could  

n o t  o p e r a t e  i n  e i t h e r  1856 o r  1866 i n  t h i s  I n d i a n  T e r r i t o r y ,  t he  

r e c o r d  shows t h a t  t imes o u t s i d e  t h e  T e r r i t o r y  where t h e r e  was an 

open market  were more prosperous i n  1856 than  i n  1866. 

The d i s p o s i t i o n  of pub l i c  lands began w i t h  t h e  Revolut ionary War 

when t h e  C o n t i n e n t a l  Congress o f f e r e d  t r a c t s  o f  lands t o  t hose  e n l i s t i n g  

in t h e  a m y ,  and t h e  p o l i c y  cont inued through t h e  C i v i l  War per iod .  

Up t o  1820, g r a n t s ,  m i l i t a r y  boun t i e s ,  ca sh  s a l e s ,  and c r e d i t  

s a l e s  were t h e  methods used, b u t  i n  1820 c r e d i t  s a l e s  were no longer  

ex tended  t o  buyers .  S a l e s  were conducted by p r i v a t e  n e g o t i a t i o n s  and 

p u b l i c  a u c t i o n s ,  w i t h  a f i x e d  minimum p r i c e  i n  t h e  c a s e  of p u b l i c  

a u c t i o n ,  I n  1820, t h e  minimum p r i c e  was $1.25 and cont inued so u n t i l  

t h e  p a s s a g e  of t h e  Graduation Act i n  1854, Under t h e  Pre-emption Act  

of  1841, t h e  s e t t l e r s  who had made unauthorized e n t r i e s  on pub l i c  
- 

'darnain were  o f f e r e d  an opportuni ty t o  o b t a i n  t i t l e  t o  t h e  lands  which 
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they occupied by payment of $1,25 an a c r e  when t h e  l m d  was surveyed 

and made a v a i l a b l e  by the government. 

S a l e s  of lands i n  1855 and 1856 included both  $1.25 land  and 

lower p r i ced  land. The following t a b u l a t i o n  i n d i c a t e s  t h e  t rend:  

Goverment Land S a l e s  

Acres a t  $1.25 Acres a t  Lower P r i c e  
Pea r  - o r  Nore Acres A v ,  P r i c e  

S t a t i s t i c s  as t o  lands a v a i l a b l e  f o r  p r i v a t e  en t ry  a s  of August 4 ,  

1854, show a t o t a l  of 77,561,007 ac re s ,  with 29,890,079.24 a c r e s  b e i n g  

== disposed of i n  1855. 
3- 
-r - - --- The t r e n d  i n  government land sales both  as t o  volume and p r i c e  

i s  shown i n  t h e  following: 

Government Larrd S a l e s  

Year - - Acres 
P r i c e  

P e r  Acre 
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Thi s  would i n d i c a t e  t h e  yea r s  1855 and 1856 as  t h o s e  i n  which 

t h e  demand, as  i n d i c a t e d  by s a l e s ,  w a s  c lx  grea tesL i n  t h e  13 y e a r  

per iod .  T h e  f a c t  t h a t  t h e  average p r i c e  pe r  a c r e  i n  1855, t h e  y e a r  

a f t e r  t h e  Graduat ion Act was ensc t ed ,  when 1 5 , ? 2 9 , 5 2 5  a c r e s  w e r e  s o l d ,  

was 7 3 c ,  and i n  l856&en 9,227,879 ac re s  were s o l d ,  was 96c ,  would 

reasonably  i n d i c a t e  a v a l u e  i n  t h i s  p a r t i c u l a r  t r a c t  i g  e x c s s s  of 
h 

e i t h e r  o r  bo th  f i g u r e s .  However, t h e  t r a c t  i n  ques t ion  was n o t  

a v a i l a b l e  f o r  p u b l i c  sale a t  t h a t  t ime and f o r  meny y e a r s  t h e r e a f t e r .  

The later Acts  under which t h e  s e t t l e r s  acqui red  t i t l e  t o  l and  

were enac ted  after t h e  d a t e  involved i n  t h i s  c la im,  and t h e r e f o r e  need 

n o t  be cons idered  a s  f a c t o r s  i n  t h i s  claim. Even t h e  Homestead Act  

o f  1862 w a s  amended t o  p r e s c r i b e  payment of  $1.25 p e r  a c r e .  

There  i s  no doabt  t h a t  t h e  evidence 2nd testimoriy p r e s e n t e d  h e r e i n  

e s t a b l i s h e s  t h a t  as f a r  a s  p h y s i c a l  c h a r a c t e r i s t i c s  end u s e  and occupancy 

of t h e  s u b j e c t  lands  a r e  concerned, t h e r e  was l i t t l e  o r  no change i n  

t h e  s u b j e c t  t r a c t  between 1855, t h e  y e a r  i n  w3ich ~ 7 3  s e e k  t o  e v a l u a t e  

t h i s  land  and 1866, o r  even 1889. However, i n  t h e  i n t e r v e n i n g  years  

t h e r e  were many changes i n  t h e  surrounding areas. A s  o f  the  d a t e  o f  

e v a l u a t i o n ,  it was a p a r t  o f  a  large a r e a  set a s i d e  f o r  I n d i a n  u s e  and 

occupancy i n  which wh i t e  s e t t l e r s  were forb idden  t o  e n t e r  arid occupy 

l ands .  I n  t h e  nex t  t e n  y e a r s  r a i l r o a d s  w e r e  b u i l t  th rough neerby  a r e a s ,  

t h e  C i v i l  War brought  on i n f l u x  of wh i t e  s e t t l e r s  i n t o  nearby  l a n d s ,  and 

t h e  push f o r  more lands  f o r  migra t ing  s e t t l e r s  was a  de t e rmin ing  f a c t o r  

i n  t h e  a c q u i s i t i o n  of  lands by t h e  government a s  p u b l i c  l ands  t o  b e  

s o l d  t o  r eady  buyers.  
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The lands i n  questicm were the  t y p e  soaght  by s e t t l e r s  inasmuch 

as they had a r e l a t i v e l y  mild c l ima te ,  were r e l a t i v e l y  w e l l  watexed, 

were adaptzble  t o  farming a,s w e l l  as  t o  g r a z i n g  and s ~ o c k  r a i s i n g ,  and 

had s a f f i c i e n t  t imber t o  provide  f o r  t h e  bzs i c  ceeds of s e t t l e r s  b u t  n o t  

of such s i z e  and dens i ty  a s  t o  r e q u i r e  ex t ens ive  c l e a r i n g  b e f o r e  t h e  land  

could be used f o r  a g r i c u l t u r a l  purposes,  

These were a l l  elements which were considered i n  determining t h e  

f a i r  v a l u e  of t h e  lands  a s  of Augusc 9 ,  1856. These elements  were 

recognized by both  t h e  p l a i n t i f f  and t h e  defendant ,  and have been g iven  

proper  weight  i n  cons ide ra t ion  by t h i s  Commission. 

Having c a r e f u l l y  considered a l l  of t h e  evidence presented  i n  t h i s  

c la im,  and t h e  testimony of t h e  expe r t  app ra i se r s  f o r  bo th  t h e  p l a i n t i f f  

and t h e  defendant ,  t h i s  Commission can come t o  no o t h e r  d e c i s i o n  as t o  

t h e  v a l u e  of t h e  lands involved a s  of August 7 ,  1856 tSan t h a t  i t  was 

g r e a t e r  t h a n  t h e  cons ide ra t ion  pa id  under t h e  Trea ty  of 1856; t h a t  t h e  

c o n s i d e r a t i o n  p a i d  was enough l e s s  t h s n  t h e  a c t u a l  va lue  as t o  make it 
... . 

unconscionable;  that t h e  v a l u e  which t h i s  Commission f i n d s  would have 

been consc ionable  zs of August 7, 1856 was n o t  less than $1.00 p e r  a c r e ;  

and t h a t  t h e  p l a i n t i f f  i s  e n t i t l e d  t o  t h e  d i f f e r e n c e  between t h a t  amount, 

i.e., $2,037,414.62 and the  a c t u a l  cons ide ra t ion  pa id  of $1,000,000, 

o r  a n e t  amount of $1,037,414.62, l e s s  such c r e d i t s  a s  t h e  defendant  may 
-. 

b e  e n t i t l e d  t o  under the  p rov i s ions  of t h e  Ind ian  Claims Commission Act. 

W e  concur: 

T Yarold S c o t t  -A_.___--- 

Associa te  Commissioner 

Ar thu r  V, Watkins 
Chief  Commissioner 

Wm, M. H o l t  
A s s o c i a t e  Commissioner 




