
THE THREE bJ7FILIATED TRIBES OF THE 
FORT BEPCL'HOLD MSERVATION, ET AL-, 

P e t i t i o n e r ,  

THE UNITED STATES OF AMERICA, 

Defendant. 

1 
1 Docket No. 350-P 
) 
) 

INTERLOCUTORS ORDER 

Upon cons ide ra t ion  of t he  Commission's Bindings of F a c t  and 
Opinion f i l e d  t h i s  day he re in ,  which Findings of Fac t  and Opinion a r e  
hereby made a  p a r t  of t h i s  order ,  t he  Commission concludes a s  a matter 
o f  law t h a t :  

1. The p e t i t i o n e r  he re in ,  The Three A f f i l i a t e d  T r i b e s  of t h e  
F o r t  Ber thold  Resenrat ion,  i s  a  co rpo ra t e  e n t i t y  and t h e  succes so r  i n  
i n t e r e s t  t o  t hose  F o r t  Berthold Indians  who l i v e d  upon the  Fort. Be r tho ld  
Rese rva t ion  dur ing  t h e  times p e r t i n e n t  t o  t h e  claims a s s e r t e d  h e r e i n .  

2. The p e t i t i o n e r  has t h e  r i g h t  and c a p a c i t y  under t h e  I n d i a n  
Claims Commission Act t o  br ing  and maintain t h i s  s u i t  on i t s  own b e h a l f .  

3. By t h e  Act of March 3 ,  1891 (10 S t a t ,  1032),  t h e  p e t i t i o n e r  was 
g ran ted  r e s e r v a t i o n  t i t l e  (except f o r  t h e  160 a c r e  t r a c t  upon which i s  
l o c a t e d  the  S t ,  Edward Mission) t o  a l l  t h e  s u b j e c t  l ands  on t h e  P o r t  
Ber thold  Ind ian  Reservat ion s i t u a t e d  w i t h i n  t h a t  a r e a  o f f i c i a l l y  d e s i g n a t e d  
as Royce Area 713. 

4. Under t h e  A c t  of June 1, 1910 (36 S t a t ,  455),  t h e  United S t a t e s  
i n  t h e  r o l e  of a  t r u s t e e ,  o f f e red  f o r  sale and e n t r y  t o  homesteaders ,  
some 205,000 a c r e s ,  more o r  l e s s ,  of p e t i t i o n e r ' s  s u r p l u s  r e s e r v a t i o n  
l a n d ;  and,  w i t h i n  one and a  ha l f  yea r s  fol lowing t h e  May 4 ,  1912 d a t e  of 
e n t r y ,  p r a c t i c a l l y  t h e  e n t i r e  o f f e r i n g  had been so ld .  

5.  Under t h e  provis ions  of t he  Act of August 3, 1914 (38 S t a t .  
681) ,  some 110,818,28 ac re s  of ~ e t i t i o n e r ' s  su rp lus  r e s e r v a t i o n  l a n d  was 
o f f e r e d  f o r  s a l e  t o  homesteaders and became s u b j e c t  t o  e n t r y  on Ezy I ,  
1916, By September of 1916 p r a c t i c a l l y  t h e  e n t i r e  o f f e r i n g  had been 
s o l d  and e n t e r e d ,  

6 .  On September 6 ,  1916, an a d d i t i o n a l  6,848.49 a c r e s  of ~ e t i t i o n e r ' s  
s u r p l u s  r e s e r v a t i o n  land was of fered  f o r  homestead s a l e  and made a v a i l -  
a b l e  f o r  en txy  beginning on November 13, 1916. Between November l9lG 
and September 1917 approximately 3500 a c r e s ,  more o r  l e s s ,  were s o l d  and 
e n t e r e d  upon. 



7 .  By the. Act of Plarch 3 ,  1917 (39 S t a t .  l l 3 l ) ,  soil:e 9,005.0s 
a c r e s  of p e t i t i o n e r ' s  su rp lus  r e s e r v a t i o n  l and  v a s  o f f e r e d  f o r  homestead 
s a l e  and en t ry .  Sone 8,126,138 a c r e s  were s o l d ,  t he  bull: of \?liich was 
en te red  upon hy May of  13 1 7 .  

8 .  By tlie Act of Iiay 10,  1 9 2 0  ( 4 1  S t a t .  595), isolated t r a c t s  of 
p e t i t i o n e r ' s  surp lus  r e s e r v a t i o n  land remaining unsold became s u b j e c t  
t o  s a l e  by auc t ion ,  The Con~mission~,is unable  t o  determine t h e  amount 
of p e t i t i o n e r ' s  land o i f e r e d  and s o l d  under t h e  1320 Act .  

9. With r e spec t  t o  t he  lands  s o l d  a s  s e t  f o r t h  i n  subparagraphs 
4 ,  5 ,  6 ,  7 ,  and 8 t h e  p e t i t i o n e r  l o s t  i t s  occupancy r i g h t s  a s  a m a t t e r  
of f a c t  a s  of t he  d a t e  of e n t r y  f o r  each  s a l e .  

10. Under t h e  Act of June 1, 1910, t h e  United S t a t e s  purchased a t  
$2.50 p e r  a c r e  a s u f f i c i e n t  quan t i t y  of ~ e t i t i o n e r '  s s u r p l u s  r e s e n r a t i o n  
l and  t o  s a t i s f y  t h e  school  land c la ims  of  t h e  S t a t e  of  North Dakota. 
The S t a t e  of North Dakota u l t i m a t e l y  s e l e c t e d  29,482.03 a c r e s  of s c h o o l  
land.  The p e t i t i o n e r  l o s t  i t s  r e s e r v a t i o n  t i t l e  t o  s a i d  school  l a n d s  
as of t h e  e f f e c t i v e  d a t e  of t h e  Act of June  1, 1910. 

11. On October 21, 1910, pursuant  t o  t h e  p rov i s ions  of  t h e  Ac t  
of J u n e  1, 1910, t h e  United S t a t e s ,  w i thou t  payment of compensation, 
set a s i d e  490.81 ac re s  of p e t i t i o n e r ' s  s u r p l u s  r e s e r v a t i o n  l a n d  as a 

. r e s e r v o i r  site. The p e t i t i o n e r  is  e n t i t l e d  t o  be compensated f o r  t h e  
S h e l l  Creek Reservoi r  s i t e  based upon t h e  f a i r  market va lue  of s a i d  

i - 490.81 a c r e s  2s of  October 21, 1910. 

12. By t h e  p r e s i d e n t i a l  proclamation o f  June 29, 1917, i s s u e d  
under  t h e  p rov i s ions  of t h e  Act of J u n e  8 ,  1906 (34 S t a t .  225) 253 .Oq 
a c r e s  o f  p e t i t i o n e r ' s  surp lus  r e s e r v a t i o n  l and  was s e t  a s i d e  f o r  t h e  
purpose  of  e s t a b l i s h i n g  t h e  Verendrye Na t iona l  Monument. The Un i t ed  
S t a t e s  p a i d  t h e  p e t i t i o n e r .  $5.00 p e r  a c r e  f o r  s a i d  monument si te.  F o r  
v a l u a t i o n  purposes s a i d  d a t e  of t ak ing  i s  June  29, 1917. 

The Commission f u r t h e r  concludes as a ma t t e r  of law t h a t ,  

1. The p e t i t i o n e r  has no compensable i n t e r e s t  i n  t hose  l a n d s  
embraced w i t h i n  Royce Area 716, a sma l l  a r e a  t h a t  was added t o  t h e  
F o r t  Be r tho ld  r e s e r v a t i o n  by t h e  Execut ive Order of June 17, 1892. 

2. P e t i t i o n e r  has no compensable i n t e r e s t  i n  t h e  160 a c r e  t r a c t  
of l a n d  upon which is  loca ted  t h e  S t ,  Edward Mission, sai d t r a c t  hav ing  
been r e se rved  and s e t  a s i d e  by t h e  I n t e r i o r  Department on J u l y  30,  1889,  
a t  a t i m e  when t h e  For t  Berthold Ind ian  Reserva t ion  lands  invo lved  h e r e i n  
were e x e c u t i v e  order  lands. 

3 .  P e t i t i o n e r  has no compensable i n t e r e s t  i n  t h e  320 a c r e s  com- 
p r i s i n g  t h e  McLean Wi ld l i f e  Refuge, s e t  a s i d e  i n  t he  1939 e x e c u t i v e  
o r d e r ;  s a i d  l ands  i n  1939 having a l r e a d y  been granted t o  t h e  S t a t e  o f  
Nor th  Dakota. 



4 .  P e t i t i o n e r  i s  no t  e n t i t l e d  t o  recover  compensation f o r  a l l e g e d  
"temporary taking" by t h e  United S t a t e s  of some 18,111,62 a c r e s  of 
vacan t  lands  t h a t  were re turned  t o  t h e  t r i b a l .  mmership i n  1938. 

I T  IS  THEREFORE OIJDEmD t h a t  tliis case s h a l l  proceed f o r  the 
purposes  of determining: 

1. The acreages  of lands  s o l d  and pa t en ted  t o  homesteaders  lmdcr 
t h e  above 1910, 1914, 1917, and 1920 Acts  .of Congress; t h e l s  f a t s  market 
v a l u e  based upon t h e  average d a t e  of t h e  e n t r i e s  made under  each  a c t ,  
and t h e  c o n s i d e r a t i o n  rece ived  f o r  s a i d  lands  under each  a c t ,  

2. The f a i r  market va lue  of  t h e  school  lands g r a n t e d  t o  t h e  S t a r e  
o f  Nor th  Dakota as of t h e  e f f e c t i v e  d a t e  o f  t h e  Act of J u n e  1, 1910. 

3. The f a i r  market va lue  of t h e  l ands  s e t  a s i d e  f o r  t h e  S h e l l  Creek 
R e s e r v o i r  s i t e  and f o r  t h e  Verendrye Na t iona l  Monument a s  of  t h e  
r e s p e c t i v e  d a t e s  s a i d  s i t e s  were r e s e w e d  f o r  t he  purposes i n t e n d e d ;  and 
any o t h e r  m a t t e r s  t h a t  may bea r  upon t h e  ques t ion  of  de fendan t ' s  Z iab iL i ty  
t o  t h e  p e t i t i o n e r  here in .  

Dated 8t Washington, D, C.,  thils 4 t h  day of November, 1965. 

Ar thur  V . Watkins 
Chief Commissioner 

Wm. M. H o l t  
Assoc ia t e  Commissioner 

y, Harold S c o t t  
Assoc ia t e  Commissioner 




