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OPINTON OF THE COMNISSION 

-. 
Watkins, Chief Commissioner, de l ive red  t h e  opin ion  of  t h e  Commission. 

- 

The c la ims  a s s e r t e d  i n  t h e  amended p e t i t i o n  f i l e d  i n  t h i s  c a s e  

a r i s e  b a s i c a l l y  from the  Act of June 1, 1910, 35 S t a t .  455. The 

p e t i t i o n e r  i s  a corpora te  e n t i t y ,  The Three A f f i l i a t e d  T r i b e s  o f  t h e  F o r t  

Be r tho ld  Rese rva t ion .  Th i s  Wheeler-Howard e n t i t y  i s  t h e  s u c c e s s o r  i n  

i n t e r e s t  t o  t h r e e  sepa ra t e  t r i b e s ,  t h e  Ar ikara ,  Gros Vent re ,  and Mandan, 

who f o r  many y e a r s  occupied lands on t h e  o ld  F o r t  Ber thold  I n d i a n  

Rese rva t ion  i n  North Dakota. During t h e  per iod  i n  which t h e s e  c l a ims  

a r o s e ,  and p r i o r  t he re to ,  the  t h r e e  t r i b e s  were kndwn c o l l e c t i v e l y  a s  

t h e  F o r t  Ber thold  Indians  and f o r  t h e  sake of convenience we may a t  

t imes  i d e n t i f y  t h e  p e t i t i o n e r  i n  t h e  same manner. The p e C i t i o n e r ,  

however, has  t h e  r i g h t  and capac i ty  under t h e  Ind ian  C l a i m  C o m i s s i o n  

Act  t o  b r i n g  and maintain these  claims i n  i t s  own beha l f .  
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The substance of p e t i t i o n e r ' s  c laims i s  that i t  had a  cornpensable 

i n t e r e s t  i n  t h e  F o r t  Berthold Reservat ion lands  a t  t h e  t ime of t h e  

passage of t he  Act of June 1, 1910, alld t h a t  under this Act t h e  United 

S t a t e s  deprived t h e  p e t i t i o n e r  of a goodly p o r t i o n  of i t s  r e s e r v a t i o n  

lands  wi thou t  t h e  payment of j u s t  compensation, and i n  some i n s t a n c e s  

w i thou t  t h e  payment of any compensation. According t o  t h e  p e t i t i o n e r  t r i b e ,  

t h e  United S t a t e s  had assumed t h e  r o l e  of t r u s t e e  under t h e  1910 Act 

f o r  t h e  purpose of  s e l l i n g  p a r t s  of p e t i t i o n e r ' s  r e s e r v a t i o n  t o  home- 

s t e a d e r s  and c r e d i t i n g  t h e  proceeds of t he  s a l e s  t o  t h e  p e z i t i o n e r ,  

b u t ,  i n  f a i l i n g  t o  p rocu re  t h e  f a i r  m r k e t  v a l u e  of  t h e  lands  thus  s o l d ,  

t h e  United S t a t e s  breached i t s  f u d i c i a r y  o b l i g a t i o n s ,  and i t s  conduct i n  

t h i s  r e g a r d  d i d  n o t  comport w i th  t h e  concept o f  f a i r  and honorable  dea l -  

=$ i ngs .  It i s  t h e  p e t i t i o n e r ' s  i n t e n t i o n  a t  a  subsequent  h e a r i n g  t o  
a - - 

prove  t h a t  t h e  F o r t  Ber thold  Reserva t ion  lands  s o l d  by t h e  United S t a t e s  

were i n  f a c t  worth a  g r e a t  d e a l  more than  what was u l t i m a t e l y  r e a l i z e d  

from t h e  sale o f  s a i d  lands .  

P e t i t i o n e r ,  o f  cou r se ,  does n o t  deny congress '  p l ena ry  a u t h o r i t y  t o  . 

open up I n d i a n  r e s e w a t i o n  land  f o r  homestead e n t r y  and s e t t l e m e n t ,  

even w i t h o u t  the consent  of t h e  I n d i a n s ,  b u t  p e t i t i o n e r  does expec t  

t h a t ,  when such  t r i b a l  proper ty  r i g h t s  a r e  taken from t h e  I n d i a n s ,  

t hey  are e n t i t l e d  t o  be pa id  j u s t  compensation. With t h i s  g e n e r a l  

p r o p o s i t i o n  t h e  C o m i s s i o n  i s  i n  f u l l  agreement. A s  t h e  Commission sees 

i t ,  t h e  u l t i m a t e  i s s u e  w i l l  be whether o r  n o t  i n  d ispos ing  of  p e t i t i o n e r f  s 

s u r p l u s  r e s e r v a t i o n  land by opening them up f o r  s a l e  and e n t r y  t o  home- 

s t e a d e r s ,  t h e  United S t a t e s  d id  o b t a i n  f o r  t h e  b e n e f i t  of p e t i t i o n e r  
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t r i b e s  compensation f o r  sa id  lands comparable with t h e i r  then f a i r  

market value,  and t h a t ,  i n  carrying out i t s  ass~imed o b l i g a t i o n s  under 

t h e  1910 Act of  Congress the  Eniced S t a t e s  d id  not a c t  i n  a g ross ly  

negligent  way, o r  p r o f i t  i n  a manner inconsis tent  with i t s  f iduc ia ry  

r o l e ,  or  take unfa i r  advantage of sa id  t r i b e .  Defendant, of course,  

i n s i s t s  t h a t  i t s  conduct was exemplary a t  a11 times when it: disposed of 

p e t i t i o n e r ' s  surplus reservation lands f o r  the  b e n e f i t  of t h e  p e t i t i o n e r  

t r i b e .  

A t  t h i s  s t age  of the  proceedings t h e  Commission must f i r s t  of a l l  

determine whether o r  not the  pe t i t ioner  t r i b e  d id  i n  f a c t  have a com- 

pensable i n t e r e s t  i n  the  For t  Berthold Indian Reservation lands.  I f  t h e  

p e t i t i o n e r  does have compensable t r i b a l  r i g h t s  i n  t h e  F o r t  Berthold 

! rese rva t ion  lands ,  then we must determine j u s t  w h a t  lands were so ld  and 

when they w e r e  sold.  This l a t t e r  question i s  most important s i n c e  i t  

e s t a b l i s h e s  t h e  control l ing  date f o r  valuat ion purposes. 

The Commission has set out i n  some d e t a i l  i n  i t s  f ind ings  t h e  h i s -  

t o r i c a l  background leading up to  t h e  establishment of t h e  F o r t  Berthold 

rese rva t ion  lands t h a t  lie north and e a s t  of t h e  Missouri i n  North 

Dakota. Under the  1851 Fort  Laramie Treaty t h e  Arikara,  Gros Ventre,  

and Mandan t r i b e s  of Indians had been granted a rese rva t ion  south  and 

west of t h e  Missouri River i n  Montana and North Dakota (Royce Area 300). 
- - 

Because of continuing i n t e r t r i b a l  h o s t i l i t i e s ,  a s  w e l l  a s  t r o u b l e  w i t h  

on-coming whi te  s e t t l e r s ,  the United S t a t e s  i n  1866 sought t o  ob ta in  

land cess ions  from these three t r i b e s ,  Howevey, these  t r e a t y  e f f o r t s  m e t  

w i th  f a i l u r e .  Thereafter through a s e r i e s  of executive o rders  t h e  



r e s e r v a t i o n  lands o r i g i n a l l y  s e t  a p a r t  f o r  t h e  1851 F o r t  Laramie T r e a t y  

p a r t i c i p a n t s  were r a p i d l y  diminished by being r e s t o r e d  t o  t h e  p u b l i c  

domain. A t  tlie same t ime acreages  outside the de l imi t ed  For'; Laramie 

Trea ty  boundaries were g r a ~ l t e d  t o  Ar ika ra ,  Gros Ven'ire, and r'landan t r i b e s  

iniluding lands  n o r t h  and e a s t  of t h e  Missour i  River  i n  1\Torth Dakota 

(Executive Orders of A p r i l  1 2 ,  1870; J u l y  13, 1880; Royce Areas 621, 

Dakota 1, 622 Montana 2) . 
F u r t h e r  diminut ion of t h e  r e s e r v a t i o n  l ands  i n  Montana and Kor th  

Dakota was i n  t h e  o f f i n g ,  when by t h e  Act  of May 15,  1886, 24 S t a t ,  29, 

Congress appropr ia ted  some $15,000 f o r  t h e  purpose of t r e a t i n g  w i t h  t h e  

Ind ians  i n  no r the rn  Montana and a t  F o r t  Berthold.  On December 14 ,  1886, 

a n  agreement was en te red  i n t o  w i t h  t h e  Ar ika ra ,  Gros Vent re ,  and Mandan 

. t r i b e s  of I n d i a n s  wherein it was contemplated t h a t  f o r  $800,000 t h e  
3 

2? - I n d i a n s  would cede  those  F o r t  Ber thold  r e s e r v a t i o n  lands  " l y i n g  n o r t h  of 

t h e  For ty -e igh th  p a r a l l e l  of n o r t h  l a t i t u d e ,  and a l s o  t h a t  p o r t i o n  l y i n g  

wes t  of a n o r t h  and south  l i n e  six m i l e s  w e s t  of t h e  most w e s t e r l y  p o i n t  

of  t h e  b i g  bend of  t h e  Missour i  R ive r ,  sou th  of  t h e  fo r ty -e igh th  p a r a l l e l  

of n o r t h  l a t i t ude . "  (26 S t a t .  989) The a r e a  ceded i s  r e a d i l y  i d e n t i f i e d  

as Royce Area 712, Dakota 3, A s  t o  t h e  diminished p o r t i o n  o f  t h e  
. 

r e s e r v a t i o n  t h i s  1886 agreement contemplated t h a t  a l l  members of t h e  F 

t h r e e  t r i b e s  would take  i n d i v i d u a l  a l l o tmen t s  and t h e  United S t a t e s  

would then  ho ld  t h e  r e s idue  i n  t r u s t  f o r  twenty f i v e  yea r s .  A f t e r  twenty 

f i v e  y e a r s  t h e  United S t a t e s  would convey t h e  same t o  t h e  t r i b e s  i n  f e e  

s imple.  The diminished p o r t i o n  o f  t h e  F o r t  Berthold Rese rva t ion  can  b e  

i d e n t i f i e d  as Royce Area 713, Dakota 3, and it i s  w i t h i n  t h i s  a r e a  t h a t  

most of  t h e  l a n d s  i n  the  p r e s e n t  cont roversy  a r e  l oca t ed ,  The 1886 
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agreement was f i n a l l y  r a t i f i e d  by Congress on March 3, 1891, w i t h  t h e  

passage of t he  1892 General  Appropriat ion A c t  c-overing t he  expenses of 

t he  Indian  Department, 26 S t a t .  989. 

However, t he  agreement a s  r a t i f i e d  contained a n  inlportant  amendment 

i n  A r t i c l e  V I  t h e r e o f ,  which d e a l t  w i t h  t he  r e s idue  land. T h i s  amendment 

provided t h a t ,  a f t e r  a l l  i nd iv idua l  a l lo tments  had been made, t h e  r e s i d u e  

of t he  land " s h a l l  be h e l d  by t h e  s a i d  t r i b e s  of Ind ians  a s  a r e se rva t ion . "  

( I  Kapp. 428) By t h i s  s l i g h t  modi f ica t ion  i n  t h e  o r i g i n a l  t e x t  of t h e  

agreement, Congress c l e a r l y  intended t o  confirm upon t h e  F o r t  Eert!~old 

Ind ians  a r e s e r v a t i o n  t i t l e  t o  r e s i d u e  lands i n  l i e u  of a p o s s i b l e  f e e  

simple t i t l e .  The n e t  r e s u l t  w a s  t h a t  by t h i s  1891Ac t  t h e  F o r t  Ber thold  

Ind ians  f o r  t h e  f i r s t  t i m e  acqui red  a compensable i n t e r e s t  i n  t h e  u n a l l o t t e d  

su rp lus  p o r t i o n  of t h e i r  diminished r e se rve  s i t u a t e d  w i t h i n  Royce Area 

713, which compensable i n t e r e s t  they maintained a t  t h e  t i e  of  t h e  enac t -  

ment of t h e  Act of June 1, 1910. 

With r e s p e c t  t o  smal l  a d d i t i o n s  made t o  ~ e t i t i o n e r ' s  r e s e r v a t i o n  

by t h e  Execut ive  Order of June 17,  1892, s a i d  a r e a  be ing  Royce Area 716, . 
Dakota 3 ,  t h e  Commission has found t h a t  t h e r e  was-no subsequent  a c t i o n  

taken  by Congress t o  r e c o g n i z e , t i t l e  t h e r e t o  t o  be i n  t h e  F o r t  Be r tho ld  

Ind ians .  Thus, p e t i t i o n e r  never  acquired any compensable i n t e r e s t  i n  t h i s  

execu t ive  o r d e r  land,  and we t h e r e f o r e  s h a l l  exclude it from c o n s i d e r a t i o n  
-- 

i n  a c l a im  f o r  a d d i t i o n a l  compensation. I n  so doing t h e  Commission 

r e j e c t s  a s  un tenable  p e t i t i o n e r ' s  f u r t h e r  conten t ion  t h a t  because of  t h e  

d e c i s i o n  i n  t h e  case  of  Ind ians  of t h e  Fo r t  Berthold I n d i a n  Rese rva t ion  

i n  t h e  S t a t e  of North Dakota, e t  a l . ,  v. United S t a t e s ,  7 1  C ,  CIS. 308 

(1930), t h e  defendant is estopped from denying p e t i t i o n e r  t i t l e  t o  

t h e  e n t i r e  a r e a  comprising t h e  diminished F o r t  Berthold R e s e m a t i o n .  
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I n  t h e  F o r t  Berthold case  the  p l a i n t i f f  Ind ians  brought s u i t  

t o  recover  con:pensation f o r  some 11,424,512.76 a c r e s  of land t h a t  had 

been deducted by exec.utive o rde r s  from t h e i r  permanent r e s e r v a t i o n .  

I n  determining the  n e t  deduction f rom. the  p l a i n t i f f s '  o r i g i n a l  r e s e r -  

v a t i o n  f o r  which no compensation had been p a i d ,  t he  Court  of Claims 

s u b t r a c t e d  from t h e  t o t a l  acreage f i g u r e  above some 1,578,325.83 a c r e s  

of  land  t h a t  had been added t o  t h e  p l a i n t i f f s '  r e s e r v a t i o n  by t h e  

Execut ive  Orders  of A p r i l  12, 1870; J u l y  13, 1880; and J u l y  17, 1892. 

Thus, a rgues  t h e  p e t i t i o n e r ,  i n  t h e  P o r t  Ber thold  case  t h e  Court  of Claims 

i n  e f f e c t  found t h a t  t h e  land given t o  t h e  F o r t  Berthold Ind ians  by t h e s e  

t h r e e  execu t ive  o rde r s  was a s  compensable :as t h e  lands  t h a t  had been t a k e n  

by t h e  United S t a t e s ,  and, s i n c e  t h e  same execu t ive  o r d e r  lands are in -  

-‘$valved i n  t h e  c la ims  a s s e r t e d  here in ,  t he  defendant  is estopped t o  c o n t e s t  
-* 
5 

9 -- p e t i t i o n e r ' s  compensable i n t e r e s t  t he re in .  While t h i s  con ten t ion  i s  a n  

i n t e r e s t i n g  one,  we th ink  it i s  abundantly c l e a r ,  and t h e  c o u r t s  have  s o  

h e l d ,  t h a t  t h e  Cons t i t u t ion  p l aces  t h e  a u t h o r i t y  t o  d i spose  of  p u b l i c  

l ands  e x c l u s i v e l y  i n  ehe  hands of Congress and it fo l lows  t h a t  on ly  Congress. 

can  c r e a t e  a b e n e f i c i a l  i n t e r e s t  o r  recognize a t r i b a l  i n t e r e s t  i n  s a i d  

p u b l i c  l ands ,  Sioux Tr ibe  of Ind ians ,  v. United S t a t e s ,  316, U.S . 317. 

C e r t a i n l y  t h e  Cour t  of Claims i n  t he  F o r t  Ber thold  case  could n o t  do 

i n d i r e c t l y  what i t  had no a u t h o r i t y  t o  do d i r e c t l y ,  t h a t  is,  award a 

compensable i n t e r e s t  t o  t he  Indians  i n  execu t ive  order  land. Fu r the r -  

more, we t h i n k  t h e  p e t i t i o n e r  has given a  r a t h e r  extreme i n t e r p r e t a t i o n  

t o  say  t h e  least, of t he  e f f e c t  of t he  c o u r t ' s  a c t i o n  i n  deduct ing 

t h e  e x e c u t i v e  o r d e r  land Erom t h e  land upon which the  Cour t ' s  judg- 

ment would b e  rendered. I n  malting the  deduct ion of t hese  execu t ive  

o r d e r  l ands ,  t h e  cou r t  observed t h a t  most of i t  had been ceded t o  
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defendant, and payment had been made t o  the  Indians .  

I n  1907 there  s t i l l  remained 884,780 a c r e s  of una l lo t t ed  land on t h e  

diminislled For t  Berthold Indian Reservation.  By tltc Act of Pfarcll 1, 1907, 

35 S t a t .  1015, the  Secretary of the  I n t e r i o r  was authorized t o  a l l o t  a  

minimum of  80 acres  to  those Indians who had not  y e t  received any 

a l lo tments  and t o  increase t o  80 a c r e s  t h e  a l lo tments  of those  Indians  

who received l e s s  than 80 acres.  Three yea rs  l a t e r  the  Act of June 1, 1910, 

36 S t a t .  455, was approved whereby t h e  Secre ta ry  of the  I n t e r i o r  was 

author ized and di rec ted  a f t e r  survey t o  s e l l  and dispose o f ,  f o r  t h e  

b e n e f i t  of t h e  For t  Berthold Indians a s  provided i n  the  Act,  " A l l  t h e  

su rp lus  u n a l l o t t e d  and unreserved lands wi th in  t h a t  por t ion  of s a i d  

r e s e r v a t i o n  ly ing and being east: and nor th  of t h e  Missouri River." ( ~ e c .  
- 

- >  -- 1, 36 S t a t .  355) The Secretary was f u r t h e r  empowered t o  make a d d i t i o n a l  
3 ;r" 

- =  a l lo tments  of e i t h e r  160 acres of a g r i c u l t u r a l  land o r  320 a c r e s  of grazing 

t o  each member of the  severa l  t r i b e s  then l i v i n g  on t h e  diminished reser- 

va t ion .  Among other  things of note,  t h e  Secre ta ry  of the  I n t e r i o r  w a s  

au thor ized  t o  reserve coal  bearing o r  o t h e r  mineral  lands from a l lo tment  . 

o r  o t h e r  d i s p o s i t i o n  u n t i l  Congress provided otherwise; r e se rve  l ands  

f o r  agency, school and re l ig ious  purposes; r e se rve  t r a c t s  of land found 

t o  be  va luab le  f o r  power o r  r e s e r v o i r  s i t e s ;  and, t o  s e t  a s i d e  and r e s e r v e  

a l l  t imber l ands  a s  a  t r i b a l  f o r e s t  t o  be used by the  Indians.  Under t h e  

1910 Act t h e  S t a t e  of North Dakota was granted Sections 16 and 36 i n  each 

township f o r  school purposes, o r  t h e  r i g h t  t o  s e l e c t  lands i n  l i e u  thereof  

i f  t r a c t s  s i t u a t e d  i n  Sections 16 o r  36 had been a l l o t t e d  o r  r e s e w e d .  

The 1910 Act provided f o r  the appointment of a  P r e s i d e n t i a l  commission 

5 

t h a t  was charged with the respons ib i l i ty  of c l ass i fy ing  and appra i s ing  
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i n  160 a c r e  t r a c t s  where p o s s i b l e  a l l  t h e  s u r p l u s ,  u n a l l o t t e d  and un- 

r e s e r v e d  l ands  before they would be o f f e r e d  f o r  pub l i c  sale and entry. 

Following approval  of t he  c l a s s i f i c a t i o n s  and a p p r a i s a l s  it was provided 

t h a t  s a i d  lands  would be opened f o r  s e t t l emen t  2nd e n t r y  by p r e s i d e n t i a l  

p roc lamat ion  and disposed of under t h e  genera l  p rov i s ions  of t h e  homestead 

and towns i t e  laws; s a i d  lands  t o  be s o l d  a t  t h e  appra ised  p r i c e  and t h e  

n e t  proceeds t o  b e  pa id  i n t o  t h e  Treasury t o  t h e  c r e d i t  of t h e  F o r t  

Be r tho ld  Ind ians .  

Nothing i n  t h e  1910 Act bound t h e  United S t a t e s  t o  purchase any of  

t h e  F o r t  Be r tho ld  lands except  Sec t ions  16 and 36 the reo f ,  o r  l ands  i n  

l i e u  t h e r e o f ,  which lands t h e  United S t a t e s  had granted t o  t h e  S t a t e  of 

Nor th  Dakota f o r  school  purposes. For t h e s e  school  land s e l e c t i o n s  t h e  

' \un i ted  S t a t e s  o b l i g a t e d  i t s e l f  t o  pay t h e  Ind ians  a t  a  r a t e  of  $2.50 p e r  
3 

--" -9' 
a c r e .  The 1910 Act provided f o r  an  immediate app ropr i a t ion  of $100,000 

f o r  t h i s  purpose ,  which amount w a s  duly appropr ia ted  and p l aced  i n  t h e  

Treasu ry  t o  t h e  c r e d i t  of t h e  F o r t  Ber thold  Indians .  It w a s  f u r t h e r  

provided  under  the.1910 Act t h a t  t h e  United S t a t e s  would n o t  guarantee  

t o  f i n d  p u r c h a s e r s  f o r  s a i d  lands  o r  any p o r t i o n s  t h e r e o f ,  and a s  set 

f o r t h  i n  t h e  s t a t u t e :  

"* ;% it be ing  t h e  i n t e n t i o n  of t h i s  Act t h a t  t he  United 
S t a t e s  s h a l l  a c t  a s  t r u s t e e  f o r  s a i d  Ind ians  t o  d i spose  of 
s a i d  l a n d s  and t o  expend and pay over  t h e  proceeds r e c e i v e d  
from t h e  s a l e  thereof  only a s  rece ived  and as h e r e i n  
provided." (Sec. 14, 36 S t a t .  455) 

Fol lowing  approval  of t he  Act of June  1, 1910, t h e  P r e s i d e n t ,  

p u r s u a n t  t o  S e c t i o n  7 t he reo f ,  appointed a  t h r e e  man commission t o  c l a s s i f y  

and a p p r a i s e  t h e  surp lus ,  u n a l l o t t e d ,  and unreserved lands  on t h e  F o r t  
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Bcrthold Ind ian  Reservation. To i n s u r e  i m p a r t i a l i t y  i n s o f a r  a s  p o s s i b l e ,  

t h e  commission was composed of ore i n d i v i d u a l  having t r i b a l  r e l a t i o n s  w i t h  

t he  Ind ians ,  one from t h e  I n t e r i o r  Department, and t h e  t h i r d  person  t o  b e  

a r e s i d e n t  c i t i z e n  &f t h e  S t a t e  of North Dakota. The a p p r a i s a l  committee 

f  in i shcd  i t s  t a s k  i n  Ju1.e of 1911 and i t s  unanimous reconunendations a s  

t o  c l a s s i f i c a t i o n s  and appraisements were immediately approved by t h e  

I n t e r i o r  Department. The rea f t e r  a p r e s i d e n t i a l  p roc lamat ion  was i s s u e d  

on June 29, 1911, dec l a r ing  a l l  su rp lus ,  u n a l l o t t e d ,  and unreserved  l a n d s  

s u b j e c t  t o  d i s p o s a l  under t h e  gene ra l  homestead laws and t h e  p r o v i s i o n s  

of t h e  1910 Act ,  s a i d  lands t o  be opened f o r  e n t r y  and s e t t l e m e n t  a s  

p re sc r ibed  i n  t h e  procfamation no e a r l i e r  than  May 1, 1912. At  t h e  same 

time r e g u l a t i o n s  were promulgated by t h e  General  Land O f f i c e  s e t t i n g  up 

-> t h e  procedures  t o  be  followed by persons e l i g i b l e  t o  p u r c h a s e .  F o r t  
I 

.I 

- i Berthold land. Purchasers  were requ i r ed  t o  pay t h e  a p p r a i s e d  p r i c e  f o r  t h e  

lands  s e l e c t e d ,  and a schedule of t h e  lands  s u b j e c t  t o  e n t l y  was made 

a v a i l a b l e  t o  prospec t ive  purchasers ,  This  s chedu le  showed approximately 

205,000 a c r e s  more o r  less, would be s u b j e c t  t o  d i s p o s a l  under  t h e  fo l low7 

i n g  c l a s s i f i c a t i o n s  and p r i ce s :  a g r i c u l t u r a l  l a n d s  of t h e  f i r s t  c l a s s ,  

des igna ted  as "A-l", $4.25 t o  $6.00 p e r  a c r e ;  a g r i c u l t u r a l  l ands  of  t h e  

second c l a s s ,  designated as "A-2", $2.25 t o  $4.00 p e r  a c r e ;  and g r a z i n g  

land des igna ted  as 'lG", from $1.50 t o  $2.00 p e r  a c r e .  The i n i t i a l  d a t e  

of e n t r y  was set f o r  May 4, 1912. 

The evidence i n  t h i s  c a s e  c l e a r l y  shows t h a t  ~ r a c t i c a l l y  t h i s  e n t i r e  

o f f e r i n g  was s o l d  and entered upon w i t h i n  a y e a r  t o  a y e a r  and a h a l f  

of t h e  May 4 ,  1912, opening d a t e  of e n t r y ,  and t h a t  t h e s e  pu rchase r s  

e v e n t u a l l y  obta ined  a pa t en t  f o r  t h e i r  land. 
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On August 3,  1914, a d d i t i o n a l  l e g i s l a t i  on was adopted a u t h o r i z i n g  

t h e  d i s p o s a l  of t he  c o a l  bear ing  lands t h a t  had bzen rcser\~ed under tl~e 

1910 Act.  In l i n e  w i t h  the procedure t h a t  fol lowed undcr t!le 1910 

Act ,  a new t h r e e  man a p p r a i s a l  comnlission was formed, and on August 

12,  1915, t h e  a p p r a i s a l  commission f i n i s h e d  i t s  t a s k  of c l a s s i f y i n g  and 

a p p r a i s i n g  a l l  of t k s e  c o a l  lands.  Following t h e  o f f i c i a l  app rova l  of 

t h e  commission's unanimous recommendations a s  t o  c l a s s i f i c a t i o n  and 

appra isements ,  some 110,818.28 a c r e s  of p rev ious ly  r e s e w e d  c o a l  l ands  

were d e c l a r e d  s u b j e c t  t o  homestead e n t r y  and s e t t l e m e n t  beginning on 

May 1, 1916. P r i c e s  t o  be  pa id  f o r  t h e s e  l a n d s  ranged from as low a s  $2-50 

p e r  a c r e  f o r  g raz ing  land  t o  a s  h igh  a s  $8.00 p e r  a c r e  f o r  f i r s t  c l a s s  

a g r i c u l t u r a l  land.  However, t h e  bulk of t h i s  p a r t i c u l a r  o f f e r i n g  w a s  

; second class a g r i c u l t u r a l  land appra ised  a t  a n  average  p e r  a c r e  p r i c e  
-- 

of abou t  $5.26 p e r  ac re .  The evidence i n  t h e  r e c o r d  shows t h a t  between 

May and  September of 1916, nea r ly  a l l  of t h e  l ands  o f f e r e d  under t h e  

1914 Ac t  were s o l d  and en tered  upon by homesteaders.  

Fol lowing  t h e  land  o f f e r i n g s  under t h e  0 and 1914 Acts ,  two 

smaller b l o c k s  of F o r t  Berthold lands w e r e  made a v a i l a b l e  t o  homesteaders  

f o r  e n t r y  and  se t t l emen t .  

On November 13, 1916, some 6,848.49 a c r e s  of s u r p l u s ,  u n a l l o t t e d  

and un rese rved  land  t h a t  had been p rev ious ly  omi t ted  from c l a s s i f i c a t i o n  

and a p p r a i s a l  were  opened f o r  se t t lement .  Most of  i t  w a s  g raz ing  l a n d  

a p p r a i s e d  a t  $3.00 t o  $4.50 pe r  ac re ;  t h e  remainder being second c l a s s  

a g r i c u l t u r a l  l a n d  appra ised  a t  $4.50 t o  $6.00 p e r  ac re .  A s  f a r  as t h e  

Commission can  determine from t h e  evidence a t  hand, approximately 3500 
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a c r e s ,  more o r  l e s s ,  were so ld  and u l t i m a t e l y  pa t en ted ,  w i t h  most of t h e  

en t ry  da t e s  occurr ing  between Move~nber 1916 and September of 1917. 

The n e s t  block of Fo r t  Ber tha ld  lands r e l ea sed  f o r  I;on!cstead s2Ic 

was t h e  c o a l  bearing lands ly ing  i n  Sec t ions  16 and 3 6 ,  which l ands  

had been c l a s s i f i e d  and appraised pursuant  t o  t h e  1914 Act b u t  t h e r e -  

a f t e r  withheld pending s a t i s f a c t i o n  of t h e  school  land c l a ims  of t h e  

S t a t e  of  North Dakota. With t h e  apparent  completion of t h e  school  l a n d  

s e l e c t i o n s ,  t h e  Act of March 3 ,  1917, 39 S t a t .  1131, was passed  a u t h o r i z -  

ing  t h e  d i s p o s a l  of t he  previous ly  reserved  lands i n  S e c t i o n s  16 and 3 6 .  

Pursuant  t o  t h e  1917 Act t h e r e  w a s  made a v a i l a b l e  f o r  homestead e n t r y  

and s e t t l e m e n t ,  beginning on A p r i l  7 ,  1917, some 9,006.08 acres i n  

i' 
S e c t i o n s  16 and 36, ranging i r c p r i c e  from a s  low a s  $3.00 p e r  a c r e  f o r  

\ 

graz ing  l and  t o  as high a s  $10.00 p e r  a c r e  f o r  f i rs t  c l a s s  a g r i c u l t u r a l  * 
Y 
z - - 3 land.  An examination of a Government Accounting_O_ffice r e p o r t  and - 

o t h e r  evidence i n  t h i s  ca se  shows. tha t  8,121.00 a c r e s  of l and  o f f e r e d  

under t h e  1917 Act were so ld  and pa t en ted ,  and near ly  a l l  o f  t h e  l a n d  

s o l d  had been en tered  upon i n  May o f  19 17. 

On May 10,  1920, Congress enacted a  s t a t u t e  au tho r i z ing  t h e  d i s p o s a l  

by p u b l i c  auc t ion  of i s o l a t e d  t r a c t s  of land on t h e  F o r t  Be r tho ld  I n d i a n  

Rese rva t ion  t h a t  had o r i g i n a l l y  been opened f o r  homestead e n t r y  under 

t h e  1910 Act (Commission's Finding 24).  However, t h e r e  i s  i n s u f f i c i e n t  
- -- . . .  . - -  

evidence  i n  t h e  record t o  make any accu ra t e  determination of j u s t  what 

l a n d s  w e r e  e v e r  so ld  under t h i s  1920 Act. 
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Now the  p e t i t i o n e r  has contended t h a t  f o r  purposes of e v z l u a t i n g  

a l l  F o r t  Berthold surpJ.us una l lo t te r i  l and  t h a t  132s suld t o  ho!ne~tc~ilci::i 

under t l ~ c  1910 Act and t h e  subsequent Acts ,  t h e  dace o f  i l s t c i ~ t  i s  t!ii: 

--A 
d, 

c o n t r o l l i n g  d a t e  f o r  each s a l e .  P e t i t i o n e r  c i t e s  a s  i t s  a u t l i o r i t y  

t h e  c a s e  of Creek Ration v. United S t a r e s ,  302 U. S . 620 (1938) . That  

t h e  de te rmina t ion  of t h e  so-cal led "da te  of taking" o r  v a l u a t i o n  d a t e  

i s  v i t a l  t o  p e t i t i o n e r ' s  c a s e  is ,made p a t e n t l y  c l e a r  i n  p e t i t i o n e r ' s  

b r i e f  wherein it i s  s t a t e d :  

- The s i t u a t i o n   resented he re ,  a s  p e t i t i o n e r  w i l l  
'A - show i n  a  subsequent hear ing ,  is  t h a t  t h e  sums r ece ived  

f o ~  t h e  s a l e  of t h e  l and  s o l d  t o  t h e  homesteaders w e r e  
\:fort less than t h e  f a i r  market valxg of t h e  land a t  t h e  

Ecme t h a t  p e t i t i o n e r  l o s t  t i t le .  
4. ,. 

I n  t h e  Creek Nation c a s e  c i t e d  by the  p e t i t i o n e r  we f i n d  t h a t  a s  a 
4: 

=- 
,' r e s u l t  of a n  1872 erroneous survey of lands owned i n  fee s lmple  by t h e  

Creek Rat ion ,  Creek land  was included wi th in  a n  a r e a  set a p a r t  f o r  o t h e r  

t r i b e s .  The rea f t e r  under  a n  agreement wi th  t h e  United S t a t e s ,  t h e s e  

t r i b e s  ceded t h e i r  lands i n  exchange f o r  i n d i v i d u a l  a l l o t m e n t s .  The Act  

of  February 1891, 25 S t a t ,  749, which r a t i f i e d  t h e  agreement,  p rovided  

f o r  t h e  d i s p o s i t i o n  of t h e  su rp lus ,  u n a l l o t t e d  land t o  homesteaders by 
. L -  r A - - - ,  

sale and e n t r y .  Under t h e  1891 Act f e e  simple land a c t u a l l y  be longing  t o  

t h e  Creek Nation was s o l d  and pa ten ted  t o  homesteaders. The Supreme Cour t  

* A b r i e f  check of t he  s a l e s  recorded i n  Defendant' s E x h t b i t  95 shows 
t h a t  t h e  major i ty  of succes s fu l  purchasers  of t h i s  F o r t  Ber thold  
l and  obta ined  t h e i r  p a t e n t  from t h r e e  t o  f i v e  y e a r s  a f t e r  making 
t h e i r  e n t r i e s .  Some wafked.even longer.  

. L G  ,. .. P. 21, P e t i t i o n e r ' s  Proposed Findings of Fac t  and B r i e f  
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i n  af f i rming tlte r i g h t  af rhe Creek Nation t o  recover from the  United 

S t a t e s  f o r  the erroneous taking  of i t s  lands ,  f ixed the  dace of the  

issuance of the  pa ten t s  a s  the  d a t e  of valuing s a i d  lands ,  reasoning 

that: 

The Act of 1891 d id  not  dispose of t h e  lands. I t s  errone- 
ous app l i ca t ion  and the  consequent d i sposa l s  of the  lands t o  
adverse holders cons t i tu ted  t h e  taking by t h e  United S t a t e s .  

But w e  th ink t h e  s i t u a t i o n  i n  t h e  i n s t a n t  matter  t o  be a f a r  c r y  

from t h a t  before  t h e  Court i n  t h e  Creek Nation case. The a c t s  complained 

o f ,  t o  w i t ,  June 1, 1910, August 3,  1914, March 3,  1917, and May 10,  1920, 

d id  d ispose  of a good dea l  of p e t i t i o n e r ' s  land,  and a s  f a r  a s  t h e  evi -  

dence shows, t h e r e  was no erroneous app l i ca t ion  of these  a c t s .  I n  our 

judgment t h e  most important d i s t i n c t i o n  between the  Creek Nation c a s e  
3. 
2 

--- 3 and p e t i t i o n e r ' s  present  s i t u a t i o n  i s  t h e  na tu re  of p e t i t i o n e r ' s  i n t e r e s t  

i n  lands s u b j e c t  t o  d isposal  under t h e  above a c t s .  The Creek Ind ians  

enjoyed f e e  simple t i t l e  i n  t h e i r  lands,  having f u l l  and complete owner- 

sh ip ,  whfle t h e  p e t i t i o n e r  had only a r ese rva t ion  t i t l e  t o  t h e  F o r t  

Berthold lands ,  t h e  f e e  remaining a t  a l l  t i m e s  i n  t h e  United S t a t e s .  

That t h e  Courts  have a t  t i m e s  recognized t h e  s u b s t a n t i a l  d i f f e r e n c e  i n  

l e g a l  e f f e c t  between f e e  ownership and rese rva t ion  t i t l e  i s  c l e a r l y  

demonstrated i n  t h e  case of Seminole hTafion v. United S t a t e s ,  102, C. C l s  . 
565 (1946). This  case was i d e n t i c a l  i n  many respects  t o  t h e  Creek Ra t ion  

case  c i t e d  by the  p e t i t i o n e r .  I n  t h e  Seminole case,  t h e  Seminole I n d i a n s  

w e r e  a l s o  t h e  v ic t ims of an erroneous survey of t h e i r  boundary l i n e s ,  

and they too  ul t imate ly  l o s t  a por t ion  of t h e i r  r e se rva t ion  t h a t  they h e l d  
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i n  f e e  t i t l e  when i n d i v i d u a l  a l l o tmen t s  were granted  t o  Pottawatomies 

and t h e  su rp lus  was so ld  and pa ten ted  t o  wh i t e  s e t t l e r s .  The Court  of 

Claims a p p l i e d  t h e  same r u l e  a s  l a i d  dowrt e a r l i e r  i n  t h e  Creek Nation 

c a s e  by f i x i n g  t h e  v a l u a t i o n  d a t e  of t h e  l o s t  Seminole lands a s  of t h e  

d a t e  of  t h e  p a t e n t s .  I n  so doing, t h e  Cour t ,  speaking through Judge 

Whitaker ,  r e j e c t s  defendant ' s  argument that the  t ak ing  occurred  when 

t h e  Seminole l ands  were a c t u a l l y  s e t t l e d .  As s t a t e d  by t h e  Court :  

The defendant says t h a t  under t h e  a u t h o r i t y  of Shosllone 
T r i b e  of  Ind ians  v ,  United S t a r e s  299 U. S. 476; t h e  t a k i n g  
occurred  when t h e  Pot"Lwatomies were s e t t l e d  on t h e  land i n  
1872. I n  t h a t  ca se  p l a i n t i f f  had t h e  r i g h t  t o  u s e  and occu- 
pancy on ly ;  i n  t h i s  c a s e  t h e  p l a i n t i f f  owned t h e  f e e  i n  t h e  
lands .  T h i s  r i g h t  of u s e  and occupancy i n  t h e  Shoshone c a s e  
was f i r s t  impaired when t h e  Arapahoes were s e t t l e d  on t h e i r  
l a n d s ,  ove r  t h e  p r o t e s t  of t h e  Shoshones, and, hence, i t  was 
h e l d  t h a t  t h e i r  r i g h t s  i n  t h e  lands  had been taken  as of t h i s  
d a t e .  I n  t h e  c a s e  a t  b a r ,  p l a i n t i f f  does no t  sue  f o r  i t s  l o s s  

i of u s e  and occupancy whi le  t h e  Pottawatomies occupied t h e  l ands  
as a r e s e r v a t i o n ,  it c la ims  t h e  f e e  and sues because it h a s  
been  d i v e s t e d  of  t h i s  f ee .  It i s  e n t i t l e d  t o  recover  as of 
t h e  d a t e  of d ives ture .  This  occurred  when t h e  lands  were d i s -  
posed of  pursuant  t o  t h e  agreement w i t h  t h e  Pottawatomies un- 
d e r  which t h e  Seminole lands  were conveyed t o  t h e  United 
S t a t e s  . 
I n  t h e  c a s e  a t  bar  t h e  p e t i t i o n e r  can  c la im only  a possessory  i n t e r -  

est i n  t h e  P o r t  B e r t b l d  Resewat ion ,  a l b e i t  a possessory i n t e r e s t  guar-  

a n t e e d  more permanent than a b o r i g i n a l  t i t l e ,  b u t  s t i l l  only a posses so ry  

i n t e r e s t .  H e r e  t h e  United S t a t e s ,  i n  a proper  e x e r c i s e  of  i t s  p l e n a r y  

a u t h o r i t y  ove r  t h e  a f f a i r s  and proper ty  of  t h e  F o r t  Berthold I n d i a n s ,  

and f o r  t h e  b e n e f i t  of s a i d  I n d i a n s ,  chose t o  q u i e t  p e t i t i o n e r ' s  posses-  

s o r y  r i g h t s  t o  i t s  surp lus  lands by s e l l i n g  them o f f  t o  homestead settlers 

and c r e d i t i n g  p e t i t i o n e r  wi th  t h e  proceeds of s a i d  s a l e .  S i n c e  t h e  f e e  
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t i t l e  was always i n  the  United S t a t e s ,  the  Commission i s  of t h e  opinion 

t h a t  p e t i t i o n e r ' s  permanent possession and use of the su rp lus ,  u n a l l o t t c d  

and unreserved rese lva t ion  lands terminated under t l ~ e  1910 Act,  and sub- 

sequent a c t s ,  e i t h e r  a s  a matter  of law a t  t h e  time t h e  lands  were de- 

c lared  open f o r  en t ry ,  o r  c e r t a i n l y  a s  a matter  of f a c t  when t h e  p a r t i c -  

u l a r  homesteader, having made h i s  purchase, ac tua l ly  en te red  and s e t t l e d  

on the  lands of h i s  choice. A s  a p r a c t i c a l  matter  then t h e  Commission 

w i l l  accept  an average da te  of en t ry  covering a l l  the  recorded sales i n  

each of t h e  four offer ings  of surplus  land made t o  homeste-d a ers a s  rea-  

sonable dates  f o r  valuat ion purposes i f  s a i d  lands a r e  t o  be  valued a t  

some f u t u r e  date. 

The p a r t i e s  here in  have apparently agreed t h a t  t h e  s u m  t o t a l  of 
I 

i rese rva t ion  lands disposed of under t h e  1910 and-subsequent A c t s  of 
a. 

Congress amounts t o  326,540.45 ac res  (Def. Ex. 95). However, t h e  Com- 

mission w i l l  leave t o  t h e  p a r t i e s  the  add i t iona l  t a s k  of supplying t o  

t h e  Commission a breakdown of t h e  t o t a l  acreage by showing t h e  number 

of a c r e s  entered and disposed of under each of the  aforementioned a c t s .  

Turning now t o  t h e  school land disposals ,  we f i n d  t h a t  t h e  p e t i -  

t i o n e r  has contended t h a t  i n  a r r i v i n g  a t  an appropr ia te  d a t e  of t ak ing  

f o r  va lua t ion  purpeses, it i s  necessary t o  consider f i r s t  of a l l  t h e  

da tes  of survey f o r  the  so-called "place  lands", being those  l ands  

reserved wi th in  Sections 16 and 36, and secondly, t h e  d a t e s  o f  s e l e c t i o n  

f o r  " l i e u  lands" being those lands se lec ted  outs ide  of Sec t ions  IG and 
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36. Then by combining the  average dates  of the  p lace  lands and l i e u  

lands,  an over-a l l  average da te  of talcins can be c a l c u l a t e t l .  The Coal- 

mission bel ieves  t h a t  t h i s  approach misconceives p e t i t i o ~ l c ' s  a c t u a l  

i n t e r e s t  i n  the school land se lec t ions .  As t7e pointed o a t  e a r l i e r  i n  t h i s  

case  the United S t a t e s  under the  1910 Act purchased f o r  $2.50 p e r  ac re  

p e t i t i o n e r ' s  i n t e r e s t  i n  a t  l e a s t  40,000 a c r e s  of r e s e r v a t i o n  land t h a t  

might be necessary t o  s a t i s f y  the  school land s e l e c t i o n s  of t h e  S t a t e  

of North Dakota. Thus w e  f i n d  t h a t  when defendant deposited $100,000 i n  

t h e  United S t a t e s  Treasury t o  p e t i t i o n e r ' s  c r e d i t ,  the  Ind ians  no longer 

had any i n t e r e s t  i n  t h e  mat ter  of when, where, and how t h e  S t a t e  of 

North Dakota would make i t s  school s e l e c t i o n s  a s  long a s  no more than 

40,000 a c r e s  of su rp lus  una l lo t t ed  land was se lec ted .  The Commission 
. - 

-?a - 
% h a s  found from t h e  evidence t h a t  including both "place" and "l ieu" lands ,  

4 9 /- - 
/ 

t h e  S t a t e  of North Dakota u l t imate ly  took 29,~82.03 a c r e s  t o  s a t i s f y  i t s  

school land s e l e c t i o n s ,  and t h a t  ~ e t i t i o n e r ' s  t i t l e  t o  t h i s  acreage was 

quieted as of t h e ' e f f e c t i v e  d a t e  of t h e  1910 Act. It i s  t h i s  d a t e ,  t h a t  

i s  t h e  d a t e  of taking,  o r  va lua t ion  da te  f o r  t h e  school lands. 

The p e t i t i o n e r  a l s o  contends t h a t  t h e  considera t ion f o r  t h e  school 

lands w a s  no t  t h e  $2.50 t h e  United S t a t e s  s a i d  it would pay f o r  them, 

bu t  a  $1.48 p e r  a c r e ,  which i s  the  amount t h e  Indians  a c t u a l l y  received 

due t o  a n  erroneous award of a  claimed o f f s e t  aga ins t  t h e  judgment ob- 

t a ined  by t h e  F o r t  Berthold Indians i n  t h e  case  of The F o r t  Berthold 

Ind ians  v. United S t a t e s ,  71  C.  C l s .  380 (1930) . The Commission, however, 

i s  of t h e  opinion t h a t  i f  an erroneous o f f s e t  caused an  unwar ren~ed  
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deduct ion aga ins t  t h e  judgment i n  favor  of t h e  Ind ians  i n  t h e  F o r t  

Eer thold  case  t h i s  e r r o r  can b e  corrected by a simp1.c account ing  o r  by 

proper  adjustment at: o f f s e t  time i n  t h e  event  p e t i t i o n e r  should o b t a i n  

an award herein.  Xn any event  t he  cons ide ra t ion  f o r  t h e  purchase of 

t h e  school  lands was f ixed  i n  t h e  1910 Act by Congress a t  $2.50 p e r  

a c r e ,  and money-which was more than s u f f i c i e n t  t o  cover  t h e  t o t a l  

school  s e l e c t i o n s  was a t  t h a t  t i m e  depos i ted  t o  t he  c r e d i t  o f  t h e  F o r t  

Be r tho ld  Indians .  

The p e t i t i o n e r  is  a l s o  seeking compensation f o r  f o u r  sma l l  r e s e r v e d  

t r a c t s  of land  on t h e  F o r t  Berthold Reserva t ion  t o t a l l i n g  1,223.85 a c r e s .  

The f o u r  r e s e r v e s  c o n s i s t  of t he  following: S t .  Edward Mission, 160 

a c r e s ;  S h e l l  Creek Reservoir ,  490.81 a c r e s ;  McLean Na t iona l  W i l d l i f e  

Refuge, 320 a c r e s ,  and t h e  Verendrye Xa t iona l  Monument, 253.04 a c r e s .  

The 160 a c r e  t r a c t  upon which is  loca t ed  t h e  S t .  Edward Miss ion  was 

o r i g i n a l l y  set a s i d e  on Ju ly  30; 1889, by o r d e r  of t h e  I n t e r i o r  Department.  

A t  t h i s  t i m e  t h e  F o r t  Berthold Resesvat ion had been e s t a b l i s h e d  as a n  

e x e c u t i v e  o r d e r  reserva t ion .  It was n o t  u n t i l  t h e  approval  of t h e  

Act  o f  March 3,  1891 (10 S t a t ,  1032) t h a t  Congress confer red  on t h e  F o r t  

B e r t h o l d  I n d i a n s  a r e s e w a t i o n  t i t l e  and a compensable i n t e r e s t  i n  t h e i r  

l ands .  What evidence the re  i s  i n  t h e  record  i n d i c a t e s  t h a t  t h e  S t .  

Edward Miss ion  continued t o  exist: and serve t h e  F o r t  Ber thold  I n d i a n s  

a t  t h e  s a m e  l o c a t i o n  throughout t h e  y e a r s  fol lowing i t s  incep t ion .  W e  

c an  o n l y  conclude t h a t  the  mission land was n o t  set a s i d e  under t h e  

p r o v i s i o n s  of t h e  1910 Act o r  any a c t  of Congress a t  a  t ime when t h e  
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Indians  had a  cornpensable i n t e r e s t  i D, t he  F o r t  Berthold Ind ian  Reserva-  

t i o n .  The f a c t  t h t t  on September 16,  1916, the  Crirc.au of C a t h o l i c  

Indian  Missions received from t h e  U i ~ j  t ed  Sta-s Government a  fee simpLe 

pa t en t  t o  t h e  S t .  Edward Piissfon t r a c t  does not  c r e a t e  a cornpensable 

i n t e r e s t  i n  the land i n  favor  of t h e  p e t i t i o n e r  f o r  which they  can  now 

claim compensation. The Commission t h e r e f o r e  d isa l lows  p e t i t i o n e r ' s  

c laim f o r  t he  S t .  Edward Mission t r a c t .  

With r e spec t  t o  t h e  S h e l l  Creek Reservoi r  s i t e  of 490.81 a c r e s ,  

t h e  Commission f i n d s  t h a t  t h i s  a r e a  was s p e c i f i c a l l y  set a s i d e  i n  ac-  

cordance wi th  t h e  provis ions  of t h e  1910 Act. The land was r e s e r v e d  

no t  f o r  t h e  exc lus ive  b e n e f i t  of t h e  F o r t  Berthold Indians  b u t  f o r  

gene ra l  p u b l i c  purposes. The Ind ians  were n o t  pa id  f o r  t h e  l and ,  and 

! a r e  e n t i t l e d  t o  compensation based upon t h e  f a i r  market v a l u e  of s a i d  

r e s e r v o i r  s i te  a s  of October 21, 1911, which is  t h e  d a t e  a d m i n i s t r a t i v e  

approval  was g iven  reserv ing  s a i d  land.  

The McLean National W i l d l i f e  Refuge s i t e  was s e t  a s i d e  by p r e s i -  

d e n t i a l  o rder  on June 12, 1939. However, t h i s  t r a c t  of 320 a c r e s  i s  

l o c a t e d  on t h e  west h a l f  of s e c t i o n  16  i n  Township 150 N. Range 8 8 W .  

Apparently t h i s  e n t i r e  s e c t i o n  had a l r eady  been granted t o  t h e  S t a t e  of 

North Dakota f o r  school purposes under t h e  1910 Act when it was set a s i d e  

i n  1939 a s  a  w i l d l i f e  refuge.  There i s  nothing i n  t h e  ev idence  i n d i c a t -  

i n g  t h e  con t r a ry .  This being t h e  c a s e ,  t h e  p e t i t i o n e r  had no i n t e r e s t  

i n  t h i s  t r a c t  i n  1939, and t h i s  acreage  should be included,  i f  i t  h a s  

n o t  been inc luded ,  i n  p e t i t i o n e r ' s  c l a im  with respec t  t o  t h e  s c h o o l  l a n d s .  
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On June 2 9 ,  1917, a p r e s i d e n t i a l  proclamation s e t  a s i d e  253.04 a c r e s  

of p e t i t i o n e r ' s  r e s e r v a t i o n  land a s  a  n a t i o n a l  monument i n  r e c o g n i t i o n  of 

the  e x p l o i t s  of t h e  French exp lo re r ,  Verendrye. Under t h e  A c t  of Febru-  

a ry  14,  1920, t h e  p e t i t i o n e r  was paid $5.00 per a c r e  f o r  c h i s  land.  

P e t i t i o n e r  i s  of course e n t i t l e d  t o  show t h a t  t h e  amount rece ived  froin 

t h e  United S t a t e s  a s  a  r e s u l t  of t h i s  purchase was g r o s s l y  inadequate  

when compared t o  t h e  f a i r  market va lue  of t h i s  land a t  t h e  t ime i t  was 

taken .  For t h i s  purpose t h e  v a l u a t i o n  d a t e  i s  June 29, 1917, t h e  d a t e  

of t h e  p r e s i d e n t i a l  proclamation r e se rv ing  t h e  253.04 a c r e s  of  monument 

grounds . 
F i n a l l y ,  t h e  p e t i t i o n e r  p re s ses  f o r  compensation f o r  what is  des ig -  

na t ed  a s  a "temporary taking" of some 18,111.62 a c r e s  of vacant  l ands  

t h a t  were u l t i m a t e l y  re turned  t o  t r i b a l  ownership i n  1938. According t o  3 
;> - .-&' t h e  p e t i t i o n e r  t h i s  "temporary taking" of p e t i t i o n e r ' s  l and  occurred be- 

tween t h e  t i m e  t h e  lands,  o f f e red  under t h e  1910 Act, were f i r s t  pro- 

c laimed open f o r  se t t lement ,  and when, never having been s o l d ,  they 

were r e t u r n e d  t o  t r i b a l  ownership. Within t h i s  pe r iod  of t ime,  p e t i t i o n e r  

s a y s  t h e  Ind ians  " l o s t  t h e  r i g h t  t o  t h e  use  and b e n e f i t  of s a i d  land."  

The defendant  contends t h a t  t h e  bulk  of t h e  F o r t  Berthold r e s e r v a t i o n  

l a n d  r e t u r n e d  t o  t r i b a l  ownership i n  1938 cons i s t ed  of t imber l and  t h a t  

had been r e se rved  under t h e  1910 Act and never o f f e r e d  f o r  s a l e  t o  home- 

s t e a d e r s .  The balance,  some 4,780 a c r e s  was land t h a t  had been o f f e r e d  

f o r  s a l e ,  b u t  never so ld ,  a s  we l l  a s  land t h a t  had been s o l d  bu t  r e v e r t e d  

due t o  c a n c e l l a t i o n  and relinquishment of e n t r i e s  f o r  f a i l u r e  t o  complete 



16 Ind.  C I .  Corn. 341 

payments. Froin the  evidence of record i t  appears  t h a t  most of t h e  land 

t h a t  was re turned  t o  t r i b a l  ownership was i n  f a c t  reserved timber land 

t h a t  was never o f f e red  t o  homesteaders f o r  s a l e  and e n t r y  under the  1910 

Act and subsequent a c t s .  Without evidence t o  the  con t r a ry ,  t h e  Corimis- 

s i o n  can  only surmise t h a t  these  timber lands were reserved  a s  in tended  

under t h e  1910 Act f o r  t he  s o l e  bene f i t  of t h e  F o r t  Berhold Ind ians .  

A s  t o  t h e  4,780 ac re s  of ava i l ab l e  land t h a t  were o f f e red  f o r  s a l e  

and e n t r y  t o  homesteaders but  were not  disposed of by 1938, t h e  Commis- 

s i o n  i s  unable  t o  agree  with the  p e t i t i o n e r  t h a t  t h i s  i n  and of i t s e l f  

amounts t o  a  "temporary taking' '  of s a i d  lands  by t h e  United S t a t e s  f o r  

which defendant  i s  l i a b l e  t o  t he  p e t i t i o n e r .  F i r s t  of a l l ,  under Sec- 

t i o n  14 of  t h e  1910 Act t he  United S t a t e s  was not  ob l iga t ed  t o  f i n d  

A, 

purchasers  f o r  p e t i t i o n e r ' s  surp lus ,  u n a l l o t t e d ,  and unreserved l ands .  
x* .-3 __-- 

Secondly, t h e r e  i s  no evidence i n  t he  record  i n d i c a t i n g  t h a t  t h e  United 

S t a t e s ,  i n  t o t a l  d i s regard  and i n  breach of i t s  f i d u c i a r y  o b l i g a t i o n s  

under t h e  1910 Act, ac ted  i n  such a  con t r a ry  o r  negl igent  manner as t o  
. . 

preven t ,  h i n d e r ,  o r  discourage s a l e s  of p e t i t i o n e r ' s  land,  nor i s  t h e r e  . 

any ev idence  of record  ind ica t ing  t h a t  t h e  United S t a t e s  r ece ived  some 

b e n e f i t  from t h e  mere f a c t  t h a t  t hese  lands  never so ld .  On t h e  c o n t r a r y ,  
, 

t h e  Uni ted  S t a t e s  apparent ly took a l l  reasonable  s t e p s  t o  d ispose  of 

p e t i t o n e r ' s  l and ,  and made su re  t h a t  t h e  p e t i t i o n e r  was c r e d i t e d  wi th  

p a r t i a l  payments p lus  i n t e r e s t  on those  t r a c t s  of land t h a t  o r i g i n a l l y  

s o l d  b u t  were subsequently re l inquished  f o r  f a i l u r e  t o  complete payments. 

In t h i s  way t h e  p e t i t i o n e r  benef i ted  by r e a l i z i n g  some p r o f i t  from t h e  
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vacant lands t h a t  \.:ere eventually returned t o  t r i b a l  ownership. F i n a l l y ,  

t h e  United S t a t e s  was not obligated under t l lc 1910 A c t  t o  ln~rchase any 

of p e t i t i o n e r ' s  surplus reservat ion land except  t h e  schoo l  lands i n  

Sections 16 and 36, t h a t  had been granted t o  the  S t a t e  of North Dakota. 

For these  reasons,  w e  have found that these  was never any "taking", 

temporary o r  otherwise of these  vacant lands by t h e  United S t a t e s ,  and 

t h e  p e t i t i o n e r  i s  therefore  not e n t i t l e d  t o  recover on t h i s  claim. 

The Commission has concluded t h a t  wi th  the  exception of Royce Area 

716 and t h e  160 a c r e  S t .  Edward Mission t r a c t ,  t h e  p e t i t i o n e r  h e r e i n  

has a compensable i n t e r e s t  i n  t h e  F o r t  Berthold Reservation lands t h a t  

w e r e  disposed of under the  1910,1914, 1917, and 1920 Acts of Congress. 

I f  t h e  Indians  a r e  t o  p reva i l  i n  t h i s  law s u i t ,  i t  i s  incumbent upon 

t h e  p e t i t i o n e r  i n  subsequent proceedings t o  prove t h a t  the  moneys 

received from t h e  s a l e  and d i spos i t ion  of t h e  sub jec t  lands under t h e  

s e v e r a l  a c t s  involved herein were so  f a r  below t h e  f a i r  market va lue  a t  

t h e  t i m e  p e t i t i s n e r  l o s t  t i t l e  the re to ,  t h a t  t h e  United ~ t a t e s  was 

g u i l t y  e i t h e r  of fraudulent conduct o r  gross negligence amounting t o  a 

breach of i t s  f iduciary  obl igat ions  assumed under t h e  1910 A c t  and t h e  

subsequent a c t s  involved herein. With t h i s  i n  mind it must be  reme111- 

bered t h a t  proof of a mere inadequacy between moneys paid  and received 

f o r  s a i d  lands  and t h e i r  then f a i r  market va lues  a s  of the  d a t e  of tak- 

ings  i s  not  enough t o  prove fraudulent  conduct on t h e  p a r t  of t h e  

United S t a t e s .  R e  Creek Nation v. United S t a t e s ,  97 C. C l s .  591. 

The s u b j e c t  lands  made avai lable  t o  homesteaders s h a l l  be  valued a s  of 
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t h e  average  d z t e  of t h e  e n t r i e s  of each of t h e  land  o f f e r i n g s  d isposed  

of u n d e r  the  aforementioned a c t s ,  and ~ h c  p a r t i e s  s?iall .  a d v i s e  t h e  

Comi~ission of t h e  ac reage  s o l d ,  en tered  and pa t en ted  under each  of t h e  

aforementioned a c t s .  The school  lands granted  t o  t h e  S t a t e  of N o r t h  

Dakota s h a l l  b e  valued a s  of t h e  e f f e c t i v e  d a t e  of t h e  1910 Act and 

t h e  S h e l l  Creek Rese rvo i r  s i t e  and t h e  Verendrye N a t i o n a l  lbnurnent s i t e  

s h a l l  b e  va lued  a s  of t h e  e f f e c t i v e  d a t e s  s a i d  s i t e s  w e r e  r e se l l i ed  f o r  

p u b l i c  purposes.  

Ar thu r  V . Wa t k i n s  
Chief Commissioner 

. We concur: 
9. -; 

- 
Wm. Pi. H o l t  
A s s o c i a t e  Commissioner 

T, Harold  ScoLt 
A s s o c i a t e  Commissioner 




