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ON DEFENDANT'S AND PETITIONER'S MOTION FOR SUMMARY JUDGMENT 
PER CURIAM OPINION AND ORDER DENYING MOTIONS 

Th i s  s u i t  w a s  t imely i n i t i a t e d  by a p e t i t i o n  f i l e d  wi th  t h e  I n d i a n  . 

Claims Commission on May 14, 1951. The defendant  f i l e d  a n  answer on 

January If, 1956, s e t t i n g  up t h r e e  d i s t i n c t  defenses.  No t r i a l  of t h e  

i s s u e s  r a i s e d  by t h e  p e t i t i o n  and answer h a s  been conducted by t h i s  

Commission. , 

On June  11, 1964, t h e  defendant  f i l e d  a Motion f o r  Summary Judgment 

of Dismissa l ,  a l l eg ing  t h a t  "There i s  no genuine i s s u e  of any m a t e r i a l  

, f a c t ,  and t h e  defendant is  e n t i t l e d  t o  judgment of d i s m i s s a l  as a m a t t e r  

of Zaw." On August 7 ,  1964, t h e  p e t i t i o n e r  f i l e d  a Cross-Motion f o r  

Summary Judgment "upon the  p leadings  and evidence submit ted h e r e i n  by 
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defendant ."  P a r e n t h e t i c a l l y ,  it  may be noted t h a t  t h e  defendant  h a s  

f i l e d  t e n  e x h i b i t s  i n  support  of i t s  Motion f o r  Summary Judgment, b u t  

t h a t  t h e  p e t i t i o n e r  has  f i l e d  no evidence i n  support  of i t s  numerous 

a l l e g a t i o n s .  

The s u i t  was f i l e d  t o  recover  from t h e  defendant  two p a r t i c u l a r  

sums a l l e g e d l y  expended by t h e  p e t i t i o n e r  f o r  a t t o r n e y s '  f e e s .  

The p e t i t i o n e r  a l l e g e s  t h a t  t h e  f i r s t  expendi ture ,  amounting t o  

. e x a c t l y  $50,000.00, would no t  have a r i s e n  i f  t h e  defendant  had n o t  

induced t h e  p e t i t i o n e r  t o  e n t e r  i n t o  a disadvantageous t r e a t y  f o r  d i s -  

p o s i t i o n  of t r i b a l  l ands .  The $50,000.00 w a s  pa id  t o  t h e  a t t o r n e y s  who 

succeeded i n  d e f e a t i n g  t h e  t r e a t y  ( i t  f a i l e d  of Congress iona l  r a t i f i -  

c a t  ion)  . 
' I 
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_r The p e t i t i o n e r  a l l e g e s  t h a t  t h e  second expendi ture ,  amounting t o  

e x a c t l y  $20,000.00, would no t  have a r i s e n  i f  t h e  defendant  had n o t  

prevented t h e  p e t i t i o n e r  from paying t h e  above a t t o r n e y s  a f e e  of  

$230,000.00. The a t t o r n e y s '  succes so r s  claimed t h e  d i f f e r e n c e  ($180,000.00) 

and t h e  c l a im  w a s  ad jud ica t ed  i n  t h e  Court of Claims which r u l e d  t h a t  t h e  

$50,000.00 f e e  was adequate.  Sue M. Rogers v.  Osage Nation,  45 C. C l s .  

388 (1910). The p e t i t i o n e r  a l l e g e s  t h a t  i n  t h e  course  of defending  t h e  

s u i t  i n  t h e  Court of Claims, i t  incu r red  l e g a l  f e e s  amounting t o  $20,000.00. 

The p e t i t i o n e r  a l s o  c la ims  i n t e r e s t  on t h e  $50,000.00 from 1874 

when t h a t  f e e  was pa id  and i n t e r e s t  on t h e  $20,000.00 from 1910 when 

t h a t  f e e  w a s  a l l e g e d l y  pa id .  The defendant  d i s p u t e s  t h a t  t h e  Court  of 

C l a i m s  l i t i g a t i o n  c o s t  t h e  p e t i t i o n e r  more than  $5,669.34. 

I n  suppor t  of t h e  Motion f o r  Summary Judgment under t h i s  Commission's 

Rule 11 (25 C.F.R. 503.11(c)) ,  t h e  defendant  contended t h a t  " the  p e t i t i o n  
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f a i l s  t o  s t a t e  a c la im upon which r e l i e f  can be granted" \and ". . . 
n e i t h e r  of t h e  foregoing claims i s  j u s t i c i a b l e  o r  compensable under 

the  Ind ian  Claims Commission Act . . ." A "cause of ac t ion"  c o n s i s t s  

merely of t h e  f a c t s  a l l eged  i n  t h e  complaint,  and a " r i g h t  of ac t ion"  

i s  only t h e  r i g h t  t o  pursue a remedy. Fos te r  v .  Humburg, e t  a l . ,  299 

P. 2d 46 (S. C t .  Kan., 1956). Whether a c la im is  t t j u s t i c i a b l e "  depends 

upon t h e  e x i s t e n c e  of a n  a c t u a l  controversy,  a poss ib l e  remedy, and 

genuine a d v e r s a r i e s .  The Borden Company v. Thomason, e t  al. ,  353 S. W. 

2d 735 (S. C t .  Mo., 1962). An a c t u a l  f a c t u a l  controversy and genuine 

a d v e r s a r i e s  are suppl ied  by the  pleadings.  As t o  a p o s s i b l e  remedy, 

t h e r e  i s  a g e n e r a l  propos i t ion  of law t h a t  one who counse ls ,  adv i se s ,  

a b e t s ,  o r  assj-szs i n  t he  commission by another  of an  ac t ionab le  wrong 

f i s  r e s p o n s i b l e  - 
Fenley ,  e t  a l .  

I n  r u l i n g  

Rules  of C i v i l  

t o  t h e  in ju red  person f o r  t h e  e n t i r e  l o s s  o r  damage. 

v. Ogletree,  e t  al. ,  277 S.W. 2d 135 (CCivA Tex., 1955).  

on a motion f o r  summary judgment (e .g . ,  Rule 56, F e d e r a l  

Procedure),  t he  a l l e g a t i o n s  of t h e  pa r ty  not s o  moving 

s h a l l  be  cons t rued  i n  t h e  l i g h t  most favorable  t o  t h a t  p a r t y .  Mendez v .  

D i s t r i c t  Counci l  f o r  Po r t s  of Puerto Rico, 208 F. Supp. 917 (D. P.R., 

1962).  Our Ru le s  have t h e i r  genes is  i n  t h e  Rules  of C i v i l  Procedure f o r  

t h e  D i s t r i c t  Cour ts  of t h e  United S t a t e s ,  and Rule I1 bea r s  a more t h a n  

c a s u a l  resemblance t o  Rule 56 of t h e  Federa l  Rules of C i v i l  Procedure.  

Snoqualmie T r i b e ,  e t  a l .  v .  United S t a t e s ,  15 Ind. C l .  Corn. 267 (1965) 

p. 318. 

In r u l i n g  on t h e  defendant 's  Motion f o r  Summary Judgment, t h i s  

Commission is  obl iged  t o  view t h e  f a c t s  a l l eged  by t h e  p e t i t i o n e r  i n  t h e  % 
W 
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l i g h t  most favorable  t o  the  p e t i t i o n e r .  From t h i s  vantage  p o i n t ,  i t  

is  arguable  t h a t  t h e  Lawrence, Leavenworth & Galvest  on Rai l road  Company 

i n  1868 sought t o  defraud t h e  p e t i t i o n e r  and t h a t  t h e  de fendan t ' s  a g e n t s ,  

employees, and r ep resen ta t ives  a c t i v e l y  "counseled,  advised ,  a b e t t e d ,  

and a s s i s t e d t '  i n  t h e  commission of t h a t  f r aud .  It would fo l low t h a t  t h e  

defendant  could be regarded a s  having p a r t i c i p a t e d  i n  t h e  commission of 

t h e  wrong of which t h e  p e t i t i o n e r  complains.  

I n  view of t h e  foregoing d i scuss ion ,  t h e r e  is a p o s s i b i l i t y  t h a t  

t h e  p e t i t i o n e r  could secure  t h e  remedy of damages f o r  a n  a c t i o n a b l e  t o r t .  

Combining a poss ib l e  remedy wi th  an a c t u a l  cont roversy  and genuine ad- 

v e r s a r i e s  r e s u l t s  i n  a de termina t ion  t h i s  c l a im  is  indeed " j u s t i c i a b l e . "  

Whether t h i s  Commission has  j u r i s d i c t i o n  of t h e  c la im seems beyond 

ques t ion .  The j u r i s d i c t i o n a l  s e c t i o n  of t h e  Indian  Claims Commission 

Act (25 U.S.C.A. 70a) i s  s u f f i c i e n t l y  broad t o  comprehend t h i s  c l a i m  i f  

it develops t h a t  a claim e x i s t s .  

The defendant r a i s e d  one o t h e r  po in t  t o  b a r  t h i s  c l a im  o r  t h e s e  

c la ims ,  s t a t i n g  T h e  content ion  t h a t  t h e  Uni ted  S t a t e s  should b e  r e q u i r e d  

t o  pay, o r  t o  reimburse Indian  T r i b e s  f o r  f e e s  pa id  t o  t h e i r  a t t o r n e y s  

o r  agen t s ,  o r  t o  defray t h e  expenses of t r i b a l  l i t i g a t i o n ,  h a s  con- 

s i s t e n t l y  been r e j e c t e d  by t h e  Commission and t h e  cou r t s . "  Numerous 

d e c i s i o n s  i n  support  of t h i s  con ten t ion  are suppl ied .  The p e t i t i o n e r  

con ten ted  i t s e l f  wi th  t he  obse rva t ion  t h a t  " t h e  cases  c i t e d  by de fendan t  

i n  suppor t  of i t s  content ions a r e  wholly i napp l i cab le . "  C e r t a i n l y  t h i s  

c o n t e n t i o n  m e r i t s  a c l o s e r  examination. 
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The defendant quoted with approval from an ea r ly  dec i s ion  of t h i s  

Commission, Western (Old S e t t l e r )  Cherokee Indians v.  United S t a t e s ,  

1 Ind. C l .  Comm. 394 (1950) i n  which the  p e t i t i o n e r  sought compensation 

f o r  the  l e g a l  expenses of successful  prosecution of a s u i t  i n  t h e  Court 

of Claims aga ins t  the  United S ta tes .  The two s t a t e d  grounds f o r  d e n i a l  

of reimbursement of a t to rneys '  f e e s  were (1) t h a t  no s t a t u t e  r e q u i r i n g  

t h e  United S t a t e s  t o  reimburse t h e  then p e t i t i o n e r s  f o r  a t t o r n e y s '  f e e s  

was known and (2) t h a t  

Another and equally compelling reason f o r  denying 
p l a i n t i f f s '  claim is  t h a t  t h e  United S t a t e s  is not l i a b l e  
f o r  a t to rneys '  f e e s  i n  the  absence of a s t a t u t e  permit t ing  
such a charge ( c i t a t i o n s  omitted). Counsel have c i t e d  no 
s t a t u t e ,  nor have w e  found any, which permits an allowance 
of counsel f ees  i n  s u i t s  agains t  the  United S ta tes .  Since 
t h e  beginning of our government t h e  Supreme Court has  con- 
s i s t e n t l y  held  t h a t ,  i n  the  absence of s t a t u t e  d i r e c t l y  
permit t ing  it, the  United S t a t e s  i s  not l i a b l e  fo r  t h e  
c o s t s  and expenses of l i t i g a t i o n  ( c i t a t i o n s  omitted). W e  
f i n d  nothing i n  t h e  Act of August 13, 1946 which can be 
construed as i n  anywise permitt ing t h e  c o l l e c t i o n  o r  
awarding of cos t s  agains t  t h e  defendant. Attorneys' f e e s  
a r e  i n  t h e  nature of cos t s  and expenses of s u i t .  

To t h e  same e f f e c t ,  defendant c i t e s  Loyal Creek Band v.  United S t a t e s ,  

1 Ind. C 1 .  Comm. 195 (1950). In t h a t  case,  the re  was an e f f o r t  t o  

recover amounts paid, f u t i l e l y ,  f o r  r epresen ta t ion  before Congress. The 

Commission.denied t h e  claim on t h e  ground t h a t  t h e  r e p r e s e n t a t i o n  gained 

t h e  p e t i t i o n e r  nothing ( id . ,  a t  pp. 229, 230). 

The defendant, a f t e r  contending t h a t  t h e  above two dec i s ions  (and 

t h e  case  law c i t e d  i n  t h e  f i r s t  of them) were l ega l ly  d i s p o s i t i v e  of t h e  

i n s t a n t  claims,  went on t o  s t a t e :  
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Where t h e  United S t a t e s  i s  a  p a r t y  t o  an a c t i o n  
before  t he  Court of Claims, t he  governing s t a t u t e ,  U.S.C. 
T i t l e  28, sec .  2412, provides:  

The United S t a t e s  s h a l l  be l i a b l e  f o r  
f e e s  and c o s t s  only when such l i a b i l i t y  is 
express ly  provided f o r  by Act of Congress. 

Where cases  a r e  r e f e r r e d  t o  t h e  Court of Claims 
by s p e c i a l  a c t s  and t h e  United S t a t e s  i s  not a  p a r t y ,  
t h e  Court has  c o n s i s t e n t l y  adopred t h e  p o s i t i o n  t h a t  
i t  has  no j u r i s d i c t i o n  t o  t a x  c o s t s  a g a i n s t  t h e  l o s i n g  
pa r ty  i n  t h e  absence of a provis ion  i n  t h e  s p e c i a l  a c t  
au tho r i z ing  such ac t ion .  In p r a c t i c e ,  t h e r e f o r e ,  each 
such pa r ty  i n  t h e  Court of C l a i m s  de f r ays  i ts own liti- 
g a t i o n  c o s t s  and a t t o r n e y s '  f ee s .  

No c i t a t i o n s  i n  suppor t  of t h e  second p ropos i t i on  were supp l i ed .  

The gene ra l  p r o p o s i t i o n  o f f e red  by t h e  defendant seems a c c u r a t e ,  

i f  s t a t e d  p r e c i s e l y  enough. It was and is  t h e  law t h a t  where t h e  United 

- S t a t e s  is  engaged i n  l i t i g a t i o n ,  i ts  adversary cannot recover  c o s t s  of - 5 
2 - -- l e g a l  s e r v i c e  i n  t h e  absence of a n  au tho r i z ing  s t a t u t e  (United S t a t e s  v .  

Chemical Foundation, Inc . ,  272 U.S. 1 (1926); Piggly Wiggly Corpora t ion  v .  

United S t a t e s ,  112 C. C l s .  391 (1949)), even i f  s u i t  i s  s u c c e s s f u l  t o  

compel t h e  United S t a t e s  t o  do something it ought t o  do (United  states.^. 

Worley, Admrx,, e t  a l . ,  281 U.S. 339 (1930)),  or  i f  t h e  United S t a t e s  

p i c k s  a f i g h t  i n  c o u r t  and lo ses .  Wallinq v. Norfolk Southern Rai lway 

Company, 162 F. 2d 95 (4 th  C i r . ,  1947). The s e c t i o n  of T i t l e  28 quoted 

by t h e  defendant  (28 U.S.C. 2412(a)) is only a c o d i f i c a t i o n  of e x i s t i n g  

d e c i s i o n s  (H. Rep, 308 (80th 1 s t ) )  t o  accompany H.R. 3214 - Rev i s ion  of 

t h e  J u d i c i a l  Code and J u d i c i a r y  - page A189). The Old S e t t l e r  d e c i s i o n  

quoted above fol lows t h e  common l a w  and t h e  s t a t u t e .  

The one theme o r  t h read  running t h ~ o u g h  the  c i t e d  d e c i s i o n s  is 

t h a t  t h e  United S t a t e s  must be a c t i v e l y  engaged i n  t h e  l i t i g a t i o n  which 
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r e s u l t s  i n  l e g a l  expenses t o  t he  opponent. Then,. and only then ,  may 

t h e  United S t a t e s  r e j e c t  a c laim f o r  compensation f o r  legal expenses.  

That is  not  t h i s  case.  

The p e t i t i o n e r  a l l e g e s  t h a t  t h e  United S t a t e s  by inducing u n l e t t e r e d  

savages t o  accept  a disadvantageous t r e a t y  pu t  t hose  u n l e t t e r e d  savages  

t o  g r e a t  l e g a l  expense t o  secure  d e f e a t  of t h e  t r e a t y  by f a i l u r e  of 

r a t i f i c a t i s n .  There w a s  no l i t i g a t i o n  a t  t h e  t i m e  and t h e  now p e t i t i o n e r  

and now defendant were c e r t a i n l y  n o t  knowing a d v e r s a r i e s .  A s  t o  t h e  

c la im f o r  $50,000.00, it has  o f t e n  been h e l d  t h a t  where t h e  wrong i s  of 

such c h a r a c t e r  t h a t  t h e  proper protection::of.:his r i g h t s  r e q u i r e s  t h e  

p e t i t i o n e r  toemploy counsel t o  g a i n  r e d r e s s ,  t h e  p e t i t i o n e r  may r ecove r  

: reasonable  counsel  f e e s  as an element of damages. Robert  A.  Reichard ,  
1 

* * 

Inc.  v. Ez l .  Dunwoody Company, 45 F. Supp. 153 (D. Pa., 1942);  Seaboard - 
Sure ty  Comp v. Permacrete Cons t ruc t ion  Corpora t ion ,  e t  a l . ,  221 F. 2d 

366 (3d C i r . ,  1955); Smith, e t  al.  v. P h i l l i p s  Pine Line Company, e t  a l . ,  

128 F. Supp. 6 1  (D. Okla., 1955); Ch i t t im  v. Texas P a c i f i c  Coal  & O i l  . 

Company, 317 F. 2d 81  (10th C i r . ,  1963) ; C a r t e r  Products ,  I n c . ,  e t  al .  

v.  Colgate-Palmolive Company, 214 F. Supp. 383 (D. Md., 1963).  

A s  t o  t h e  claim f o r  $20,000.00 (or  whatever amount it may t u r n  o u t  

t o  be) ,  it h a s  o f t e n  been he ld  t h a t  where t h e  n a t u r a l  and proximate con- 
- - 

sequence of a wrongful a c t  has  been t o  involve  t h e  p e t i t i o n e r  i n  liti- 

g a t i o n  w i t h  o the r s ,  t h e r e  may, as a gene ra l  r u l e ,  be a recovery  i n  

damages a g a i n s t  t h e  au thor  of such a c t  of t h e  r ea sonab le  expenses i n c u r r e d  

t h e r e i n  inc luding  compensation f o r  a t t o r n e y s '  f e e s .  Frommeyer, e t  a l .  
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v .  L. &. R .  Cons t ruc t ion  Company, e t  z l . ,  261 F.  2d 879 (3d C i r . ,  1958) ; 

Vaughan v .  Atkinson, e t  a l . ,  369 U.S. 527 ( l962) ,  r e v e r s i n g  291 F .  2d 

T r a v e l e r s ,  e t  a l .  , 300 F. 2d 395 ( 7 t h  C i s . ,  1962). I n  t h e  Permacre te  

c a s e  ( sup ra ) ,  t h e  Court s t a t e d  ( i d . ,  p. 372): 

The language of Sec t  i o n  914, ~ e s t k e m e n t  , T o r t s  
is express ly  on t h e  p o i n t .  It says  

A person who through t h e  t o r t  of 
another  h a s  been r e q u i r e d  t o  a c t  i n  t h e  
p r o t e c t i o n  of h i s  i n t e r e s t s  by b r ing ing  
o r  defending an a c t i o n  a g a i n s t  a  t h i r d  
person i s  e n t i t l e d  t o  recover  compensa- 
t i o n  f o r  t h e  reasonably  necessary  l o s s  of 
t i m e ,  a t t o r n e y  f e e s  and o t h e r  expendi tures  
thereby s u f f e r e d  o r  i ncu r red .  

In summation, t h e  p l ead ings  i n  t h e  i n s t a n t  ca se  supply a n  a c t u a l  

f a c t u a l  cont roversy  and genuine a d v e r s a r i e s .  There is a t  least a theo ry  

of recovery  and a p o s s i b l e  remedy. This  Commission h a s  j u r i s d i c t i o n  of 

t h e  r i g h t  and cause of a c t i o n  and t h e  c l a im  may b e  compensable i n  t h e  

s e n s e  of be ing  s u s c e p t i b l e  of p r e c i s e  de te rmina t ion .  

The defendant ' s  l e g a l  defense  -- t h a t  t h e  claims a r e  deba r red  by 

S e c t i o n  2412(a) of T i t l e  28, United S t a t e s  Code -- i s  demonstrably 

i n v a l i d ;  t h e  n a t u r a l  r e s u l t  of confus ion  between a t t o r n e y s '  f e e s  i n c u r r e d  

i n  a s u i t  a g a i n s t  t h e  United S t a t e s  as opposed t o  a t t o r n e y s '  f e e s  which 

are a measure of damage committed by t h e  United S t a t e s  i n  some o t h e r  

s i t u a t i o n .  

T h i s  Commission does no t  i n t i m a t e  any view of t h e  u l t i m a t e  o u t -  

come of  t h i s  s u i t  and none should be i n f e r r e d .  This  Commission does 
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conclude that the defendant's position is not so .firm as to warrant 

granting the defendant's Motion for Sumnary Judgment. If the defendant's 

position is not firm, the petitioner's position is far less firm. To 

grant the petitioner's Cross-Motion for Sumary Judgment would be absurd. 

IT IS THEREFORE ORDERED that the above motions for summary judgment 

be and the same are hereby denied. 

Arthur V. Watkins 
Chief Commissioner 

Wm. M, Holt 
Associate Commissioner 

T. Harold Scott 
Associate Commissioner 




