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BEFORE TIE I h  DIAN CLAIMS COMMISSION 

THE C0NFEDEMTED BAXDS OF UTE ) 
IKDIAP?S ) 

1 
P e t i t i o n e r ,  ) 

1 
v. 1 Docket No. 327 

) 
THE UNITED STATES OF AMERICA, ) 

) 
Dc fendan t . ) 

Decided: Aug 5 1965 

FIBDI!.!GS OF FACT ON AWARD 
OF lITTOK<EY FEE 

1, The atcorney of record,  on behalf of t he  c o n t r a c t  a t t o r n e y s ,  

has  f i l e d  t h i s  p e t i t i o n  f o r  an  award of an  a t to rney  f e e  f o r  s e r v i c e s  i n  

ob ta in ing  a judgment i n  the amount of $7,908,586.16 i n  favor  of  t he  

Confederated Bands of Ute Indians.  The judgment was e n t e r e d  on February 

18, 1965, pursuant t o  the  p a r t i e s '  j o i n t  s t i p u l a t i o n  f o r  e n t r y  o f  judgment, 

l k  1nd:Cl. Comm. 679. 

2. A l l  of the con t r ac t  a t t o rneys ,  the law f i rm of Wilkinson, 

'Cragun & Barker (formerly Wilkinson, Boyden & Cragm and Wilkinson, 

Boyden, Cragun & Barker), 'and Ernes t  L. Wilkinson join i n  t h e  r e q u e s t  

f o r  t h e  award and consent l o  tfie award t o  the  a t t o r n e y  of record .  

3, M r .  Robert W. Rarker, a t t o r n e y  of  record, p re sen ted  t h e  appl ica-  

t i o n  f o r  a t t o rney  fees ,  and Findings 4 ,  5 ,  6, 7,  9, 10,  11, 12, 13, 14,  

15, 16, 17, and 18 contain'some of the  s tatements  made by him t o  t h e  

Commission i n  h i s  o r a l  p re sen ta t ion ;  i n  t he  w r i t t e n  s t a t emen t  f i l e d  i n  

suppor t  o f  the p e t i t i o n ;  and a l s o  i n  suggested f ind ings  by M r .  Barker. 
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4 .  In  1935, Ernest  L. Wilkinson, s en io r  pa r tne r  i n  t h e  law f i rm  

of Wilkinson, Cragun & Barker, began the i n v e s t i g a t i o n  and prosecut ion  

of the claims of the Ute Indians.  A t  t h a t  time he was an a s s o c i a t e  of 

t he  New York City law f i rm then employed t o  i n v e s t i g a t e  and prosecute  

a l l  claims of the  Ute Indians,  the f i rm of Hughes, Schurman & Dwight. 

When i n  Apri l  of 1935 M r .  Wilkinson moved t o  Washington and opened h i s  

own o f f i ce ,  by agreement with Hughes, Schurman & Dwight, he  cont inued 

t o  work on the  U t e  claims. 

I n  June of 1937, Hughes, Schurman & Dwight was d i s so lved  and a s s igned  

t h e i r  con t r ac t s  t o  i nves t iga t e  and prosecute  a l l  of t h e  U t e  c la ims t o  

Ernes t  .L . Wilkinson. 

5. I n  September, 1938, Ernest  L. Wilkinson en te red  i n t o  a new con- 

t r a c t  w i t h  t he  Ute Indian Tribe of t he  Uintah and Ouray Reservat ion,  

rep lac ing  e a r l i e r  cont rac ts  and r equ i r ing  him t o  i n v e s t i g a t e  and formula te  

any and a l l  claims of the  Tribe,  o r  any of i t s  bands, a g a i n s t  t h e  United 

S t a t e s  and t o  present  and prosecute ."any and a l l  of s a i d  c la ims  be fo re  

t h e  Congress of t he  United S ta t e s ,  o r  t he  Court of Claims, o r  any Bureau, 

e Department or  Commission crea ted  by the United S t a t e s ,  o r  t h e  Supreme 
- - 

Court of t h e  United S ta t e s ,  o r  any o the r  Court o f  L s i ~ /  Tr ibunal  which 

- *s may have j u r i s d i c t i o n  of the  claim presented,  . . . 
paragraph 3 .of t h i s  con t r ac t  provided, i n  p a r t ,  as f o l l o k :  

t 

I t  I n  considerat ion of the se rv i ces  rendered and 
t o  be rendered under the iems of  t h i s  agreement, The 
Attorney s h a l l  receive suzh ~ o n ; ~ e n s a t i o n ,  which s h a l l  
be wholly contingent upon recovery, a s  t he  Sec re t a ry  of t h e  
I n t e r i o r  may find equitaSlp duz, i f  any ma t t e r  be s e t t l e d  
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e i t h e r  i n  p a r t  o r  i n  
a  c o u r t  o r  t r i b u n a l ,  
submit ted t o  a  c o u r t  
may be determined by 

whole wi thout  submission t o  
o r  i n  the event  any ma t t e r  i s  
o r  t r i b u n a l ,  then such sum a s  
s a i d  cou r t  o r  t r i b u n a l  e q u i t a b l y  

to  be  due f o r  the  se rv i ces  t he re to fo re  rendered under  
t h i s  agreement, inc luding  s e r v i c e s  rendered be fo re  
Coan i t t ee s  of Congress and  the Departments, bu t  i n  no 
event  s h a l l  tne aggregate  f e e  exceed ten per  centurn of 
any and a l l  sums o r  of  t he  va lue  of a l l  p r cpe r ty  re- , 

covered o r  procured f o r  The Tr ibe  o r  any Band thereof  
through the  e f f o r t s ,  i n  whole o r  i n  p a r t ,  o f  The - 
Attorney and/or  h i s  predecessors ,  whether by s u i t ,  
a c t i o n  o r  any department of t he  Government, o r  of t he  
Congress of t h s  United S t a t e s  o r  otherwise."  

By two s e p a r a t e  agreements en t e red  i n t o  on t h e  30th day of  August, 

1938, one w i t h  t h e  Southern Ute Tr ibe  o f  t he  Southern Ute Reserva t ion ,  

and t h e  o t h e r  w i t h  t h e  Ute Mountain'Tribe, E rnes t  L. Wilkinson was employed 

t o  p rosecu te  t h e  claims of  those  two groups. Each of  those c o n t r a c t s  

was approved by t h e  A s s i s t a n t  S e c r e t a r y  of  the  I n t z r i o r  on Janua ry  17, 

1939. Under each of t h e  c o n t r a c t s ,  i t  w a s  t h e  du ty  o f  t h e  a t t o r n e y  t o  

perform t h e  fol lowing du t i e s :  

t i  . . . t o  i n v e s t i g a t e ,  formulate ,  and i n  h i s  

d i s c r e t i o n ,  t o  p re sen t ,  and prosecute  any and a l l  
c l a i m s . .  . . brought t o  h i s  a t t e n t i o n  by The T r i b e  
o r  d i scovered  by .himself ,  .and t o  a t tempt-  t o  c o l l e c t  
damages t h e r e f o r  from t h e  Uitited S t a t e s  o r  t o  o b t a i n  

i t  any o t h e r  proper  r e d r e s s  o r  r e l i e f .  . . . 
~ a c h - o f  t h e  la t ter  c o n t r a c t s  had t h e  same prov i s ions  w i t h  r e s p e c t  t o  

compensation as had been contained i n  the  c o n t r a c t  o f  the  U t e  I n d i a n  

T r i b e  o f  t he  Uintah and Ouray Reservation. 

As a p a r t n e r  i n  t he  l a w  f i r m  of  Wilkinson, Cragun 6: Barker ,  a l l  of  

E r n e s t  L.  ilki ins on's r i g h t s  f o r  f ee s  and compensation under t h e  a f o r e s a i d  

c o n t r a c t ,  s o  f a r  a s  Docket No. 327 i s  concerned, i n u r e  t o  t h e  l a w  f i r m  o f  
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which Mr. Ernest  L. Wilkinson i s  a pa r tne r ,  namely, Wilkinson, Cragun 

& Barker. M r .  Wilkinson has signed a joinder  and consent r eques t ing  t h a t  

t he  f e e  he re in  be awarded t o  Robert W. Barker, a t t o rney  of record ,  

Af te r  t he  claim which became Docket No. 327 had been f u l l y  i n v e s t i -  

gated and formulated f o r  f i l i n g  under t he  Indian Claims Commission Act, 

t he  law f i rm of which Mr. Wilkinson was then a pa r tne r  (Wilkinson, Boyden 

& Cragun - now named Wilkinson, Cragun & Barker) negot ia ted  a new c o n t r a c t  

s p e c i f i c a l l y  covering the claim f i l e d  under Docket No. 327. The f i r m  
- .  

entered  i n t o  con t r ac t s  i n  J u l y  and August, 1951, w i th  the  U t e  1ndian  

Tribe,  t he  'Southern Ute Tr ibe  and the  Ute Mountain Tr ibe  f o r  t h e  purpose 

o f  prosecut ing the  claim i n  Dccket No. 327. Each of t h e  t h r e e  c o n t r a c t s  

provides as fol.lows : 

"4,  The compensation of The Attorneys f o r  t h e  
s e r v i c e s  to  be rendered under t h e  terms and condi- 
t i o n s  of t h i s  cont rac t ,  except a s  he re in  provided, 
s h a l l  be contingent upon the amount o r  amounts re- 
covered f o r  The Tribe. The Attorneys s h a l l  r ece ive  
such compensation a s  the Commissioner of fad ian  A f f a i r s  
m y  f i n d  equ i t ab l j  due i f  any claim i s  s e t t l e d  wi thout  
submission t o  a cour t  o r  o ther  t r i b u n a l ,  o r  i n  the  event  
i t  i s  submitted t o  a cour t  o r  o the r  t r i buna l ,  then such 
sum a s  the  cour t  o r  o the r  t r i buna l  f i n d s  t o  be adequate  
compensation i n  accordance wi th  the  s tandards o b t a i n h g  
f o r  prosecut ing s imi l a r  cont ingent  claims i n  c o u r t s  of 
law, considering the contingent na tu re  of t h e  agreement, 
s e r v i c e s  rendered, and r e s u l t s  obtained, bu t  i n  no even t  
s h a l l  t h e  aggregate f e e  exceed ten  pe r  centum of any and 
a l l  sums recovered o r  procured, whether by s u i t  o r  settle- . 
ment, of any claim asserted." 

The c o n t r a c t  with the  Ute Indian Tribe of t he  Uintah and Ouray Reser- 

v a t i o n  was entered i n t o  on J u l y  16, 1951, and approved by Act ing  Couunis- 

s i o n e r  of  Indian Affa i r s ,  H. Rex Lee, on J u l y  27, 1351 (Symbol I-1-ind. 

42504). The cont rac t  with the Southern Ute Tr ibe  o r  Band o f  Ind ians  
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was entered i n t o  on August 6 ,  1951, and -- approved by Mr. Lee on August 

13, 1951 (Symbol I-1-ind. 42615). The con t rac t  wi th  the  ~ t e  Mountain 

Tribe o r  Band of Indians w a s  entered i n t o  August 7 ,  1951, and a l s o  

approved by M r .  Lee on August 13, 1951 (Symbol I-1-ind. 42516). 

The con t rac t s  have been extended from time to tFme and a r e  s t i l l  i n  

force  and e f f e c t  wi th  the successor law f i rm of Wilkinson, Cragun & 

Barker. 

6. Unlikemany Indian claims cases where s u i t  i s  f i l e d  t o  seek re-  

d ress  of grievances long held by the Indians,  the  c la im i n  t h i s  case was 

n o t  known t o  the Indians u n t i l  i t  was reported t o  them by the  a t to rneys .  

The employment con t rac t s  required  the a t torneys  to  i n v e s t i g a t e  the  e n t i r e  
. . 

h i s t o r y  of the  Utes to  a s c e r t a i n  and a s s e r t  a l l  of t h e i r  claims. It was 

the  a t to rneys ,  a s  required by those con t rac t s ,  wl~o'discovered the c la im 

i n  t h e  f i r s t  place.  After  a thorough inves t iga t ion  had been made of , 

t h e  h i s t o r y  of the U t e  Indians i n  Colorado, i t  became apparent  t h a t  t h e  

Indians  had been gross ly  underpaid f o r  the  cession of 3,7.76,876 a c r e s  i n  

Colorado i n  1874. Ultimately i t  was determined by t h e  a t t o r n e y s  t h a t  

the Indians had been paid only $500,000.00 (deposited i n  t h e  Treasury a t  

i n t e r e s t )  f o r  a l a r g e  and very valuable  mining d i s t r i c t  o f  Colorado. 

7. After  a sce r ta in ing  the exis tence  of a mer i tor ious  c la im i t  w a s  

necessary  t o  ob ta in  a forum f o r  the  considerat ion of t h e  claim. I n  

every Congress from the  74th (1935) through the  8 1 s t  (1950), and again  

i n  the  84th  Congress, the a t torneys  were a c t i v e  i n  l e g i s l a t i v e  e f f o r t s  

t o  o b t a i n  a forum. This l e g i s l a t i v e  work was done on behalf  of a l l  Ute 

claims including Docket 327. Much time and e f f o r t  was devoted by t h e  
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a t to rneys  to  the passage of the  Indian Claims Commission Act. This  

c laim could no t  have been prosecuted without the-passage of  t he  Act. 

8. In  i t s  p e t i t i o n  f i l e d  wi th  the  Commission on August 10, 1951, 

p e t i t i o n e r  a l leged  i n  paragraph 6A a s  follows: 

'%A. United S t a t e s  Recornized p e t i t i o n e r s '  T i t l e  t o  Land 
Involved. The lands ~ n v o l v e d  i n  t he  claim a s s e r t e d  he re in  
a r e  he re ina f t e r  uurc f u l l y  described i n  paragraph 7 and 
contain 3,776,876 acres,  more o r  l e s s .  ~ e t i t i o c e r s  owned 
s a i d  property a s  part of an  a rea  s e t  a p a r t  f o r  t h e i r  abso- 
l u t e  a i d  undisturbed use and occupation pursuant t o  a 
t r e a t y  entered i n  t o  v i  t h  p e t i t i o n e r s  by the ITni t zd  S t a t e s  
on March 2 ,  1868, r a t i f i e d  J u l y  25, 1868, and prcclaimed . . 
November 6, 1868 (15 S t a t .  619).11 

I n  r ep ly  to s a i d  a l l e g a t i o n  the defendant i n  paragraph 7(b) of i t s  answer 

s t a t e d  t h e  following: 

11 (b) Defendant admits the  a l l e g a t i o n s  of paragraph 
6 A, except  t h a t  i t  denies  t h a t  t he  a r ea  involved 
conta ins  3,776,876 acres ,  and a l l e g e s  t h a t  the  cor- 
rect acreage  thereof  i s  i n  f a c t  m a t e r i a l l y  less." 

Thus the  quest ion of t i t l e  t o  t he  a r ea  involved, except  as t o  t h e  e x a c t  

acreage,'was n o t  a contes ted  i s s u e  i n  t h i s  case.  

9.  Through considerable  e f f o r t  t h e  a t torneys  were a b l e  t o  persuade 

Colonel Gerald T. Hart, a wel l  known and q u a l i f i e d  appra i se r ,  t o  a c c e p t  

t h e  assignment as genera l  appra iser ,  respons ib le  f o r  t h e  o v e r a l l  p lanning  

of a l a r g e  and d i f f i c u l t  app ra i sa l ,  and to  arrange f o r  t h e  s e r v i c e s  of 

o t h e r  q u a l i f i e d  appra i se r s  t o  a s s i s t  him. #The  men s e l e c t e d  were 

expec ia l ly  experienced i n  Colorado land valuat ion.  

10. Recognizing the  importance of minerals  i n  t h i s  case, the  

a t t o r n e y s  gave a t t e n t i o n  t o  t he  s e l e c t i o n  of the mineral  app ra i se r s .  

The a t t o r n e y s  sought o u t  and obtained t h s  serv ices  of Drs. John T. 

V a n d e w i l t  and Ben H. Parker who were a t  t h a t  t i m e  the  p re s iden t  and p a s t  












