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OPINION OF THE COMNISSION 

Watkins, Chief Commissioner, de l ivered  the  opin ion  of t h e  Commission. 

P e t i t i o n e r  he re in ,  t h e  St i l laguamish Tr ibe  of Indians ,  a l l e g e s  owner- 

s h i p  of a p o r t i o n  of  land loca ted  i n  t h e  S t a t e  of Washington and ceded by 

t h e  Poin t  E l l i o t t  Treaty of January 22, 1855 (12 S t a t .  927) t o  t h e  defend- 

an t .  The o v e r a l l  a r e a  of land ceded by t h e  var ious  Ind ian  t r i b e s  who were 

p a r t i e s  t o  t h e  Point  E l l i o t t  Treaty was descr ibed as fol lows:  

Commencing at a poin t  on t h e  e a s t e r n  s i d e  of Admiralty 
~ n i e t ,  known as Poin t  Pul ly,  about midway between Commence- 
ment and E l l i o t t  Bays ; thence eastwardly , running along 
t h e  n o r t h  l i n e s  of lands he re to fo re  ceded t o  t h e  United 

!. S t a t e s  by t h e  Nisqual ly,  Puyallup and o ther  Ind ians ,  t o  t h e  
stmuit of t h e  Cascade range of mountains; thence northwardly,  
fol lowing t h e  summit of s a i d  range t o  t he  49th p a r a l l e l  of 
n o r t h  l a t i t u d e ;  thence west along s a i d  p a r a l l e l  t o  t h e  
middle of t h e  gul f  of Georgia; thence through t h e  middle of 
s a i d  g u l f  and the  main channel through the  Canal de Arro t o  
t h e  S t r a i t s  of Fuca and cross ing  t h e  same through t h e  middle 
of Admiralty I n l e t  t o  Suqumish Head; thence southx-esterly,  
through t h e  peninsula ,  and following t h e  d iv ide  between 
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Hood's Canal and Admiralty I n l e t  t o  t he  portage known a s  
Wilkes' Portage; thence northeastwardly, and fol luwing t h e  
l i n e  of lands he re to fo re  ceded a s  aforesaid t o  Poin t  South- 
worth, on the western s i d e  of Admiralty I n l e t  and thence 
around the fooi  or' Vashon's I s land  eastwardly and south-  
eastwardly t o  t he  place of beginning, including a l l  t he  
i s lands  comprised wi th in  s z i d  boundaries a**. (Pe t .  p.4) 

P e t i t i o n e r  desc r ibed . tha t  por t ion  of t he  above lands ceded by i t  a s  

j;*;t: c e r t a i n  por t ion  of t h e  above described land  and t e r r i t o r y  
around and inc luding  the  S t  il laguamish River and t h e  watcr- 
shed thereof ,  from i t s  headwaters t o  is  mouth. 

Pe t i t i one r  a l l eges  t h a t  it received an unconscionable c o n s i d e r a t i o n  

f o r  s a i d  lands and t h a t  t h e  defendant w e l l  knew and f u l l y  understood 

t h a t  t h e  s a i d  lands and t e r r i t o r y  were a t  t h e  time of t h e  s a i d  t r e a t y  

of Point  E l l i o t t ,  worth such an amount a s  t o  cause t h e  sum of  one hundred 

f i f t y  thousand d o l l a r s  ($150,000) t o  be an unconscionable c o n s i d e r a t i o n  

the re fo re ,  and t h a t  the  defendant, i n  t r e a t i n g  t h e  p e t i t i o n e r  and t h e  

o t h e r  Indian t r i b e s ,  p a r t i e s  t o  t h e  t r e a t y ,  i n  such a manner as it d i d  

a c t e d  un fa i r ly  and dishonorably, and aga ins t  t he  s t anda rds  of  e q u i t y  and 

conscience. Pe t i t i one r ' s  content ion is t h a t  the sum of  $150,000 set f o r t h  

above represented t h e  cons idera t ion  pa id  by the  defendant f o r  a l l  t h e  

l ands  ceded i n  t h e  Treaty of Point E l l i o t t ,  

P e t i t i o n e r  prays t h a t  it be awarded judgment a g a i n s t  defendant ,  t h e  

United S ta t e s ,  a f t e r  t h e  allowance of a l l  j u s t  c r e d i t s  and o f f s e t s ,  f o r  

an 'amount which w i l l  provide j u s t  compensation f o r  t h e  l ands  so ceded 

and surrendered t o  defendant, as h e r e i n  al leged,  and f o r  such f u r t h e r  

r e l i e f  as t o  the  Cotmnission may seem f a i r  and equ i t ab l e .  
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Defendant i n  i t s  answer a l l e g e s  t h a t  t h e  claim i s  barred by the  

dec is ion  of t he  United S t a t e s  Court of Claims i n  Dutramish, e t  a l . ,  

Ind ians ,  v.  United S ta t e s  (Docket F-275, 79 C.. C ls .  530, 1934) because 

p e t i t i o n e r  was a par ty i n  t h a t  case ,  We have overruled defendant ' s  p l e a  

of r e s  j ud ica t a  i n  a s imi l a r  case  where defendant a l sou rged  t h e  same 

p l e a  (Lummi Tribe of Indians v.  United S t s t e s ,  Dkt. 110, 5 Ind. C1.  

Comn. 543). Although the  cour t  i n  t h e  Duwamish cese  allowed t h e  p e t i -  

t i on ing  Indians nothing f o r  l o s s  of land through Congressional a c t i o n ,  

a reading  of t h e  Duwamish dec i s ion  convinces t he  Commission t h a t  t h e  

reason  f o r  not  allowing recovery f o r  t h e  land taken  was because t h e  

cou r t  was of t h e  opinion t h e  j u r i s d i c t i o n a l  a c t  d id  not  permit an ad jud i -  

c a t i o n  f o r  t h e  land appropriated by whi te  s e t t l e r s  o r  gran ted  . the  s t a t e s ,  

through Congressional ac t ion .  I n  t h e  Lummi case  t h e  Conmission s t a t e d :  - . 
It is, of course, t rue ,  as defendant ' s  counsel has  poin ted  ou t  
and as we have s e t  f o r t h  above, t h a t .  t h e  cour t  i n  i ts  f i n d i n g s  
determined t h e  acreage taken from t h e  va r ious  c l a i n a n t s ,  inc lud-  
i ng  t h e  Lummi, i n  t h e  r e s p e c t i v e  a r e a s  c l a i m d  by them, b u t  it 
a l s o  found t h a t  t he  boundaries of t h e  r e s p e c t i v e  areas occupied 
by then  was not  e s t ab l i shed  (Finding X I I I ) ,  end t h a t  f a c t  was 
declared i n  t he  opinion as an  impediment t o  recovery. It seems 
t o  us  t h a t  a l l  the  cour t  iritended was t o  show t h a t  even i f  it 
had j u r i s d i c t i o a  t o  cons ider  t h e  land claims -- t h e  ones pleaded 
as we l l  as those not pleaded bu t  upon which evidence was o f f e r e d  -- it could make no a w z d  t h e r e f o r  because of t h e  f a i l u r e  of  
proof as t o  boundaries. 

We conclude, theref  ore ,  t h a t  t h e  Government ' s defense  o f  
res j u d i c a t a  must be denied. - 

'. Clear ly ,  t h e  ltrn~amish dec i s ion  d i d  no t  ad jud ica t e  t h e  l i a b i l i t y  

i s s u e  involved i n  the  present  c laim which is  based upon a l l e g e d  t a k i n g  

of land  he ld  by abor ig ina l  Ind ian  t i t l e  and paying t h e r e f o r  a n  uncon- 

s c ionab le  considerat ion,  s ince  such an i s sue -was  not  recognized p r i o r  t o  

t h e  Ind ian  Claims Commission ~ c t  of 1946. 
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Since we have made f ind ings  i n  considerable  d e t a i l  i n  t h i s  case,  

we s ee  no r:eeJ t o  paraphrase them i n  t h i s  opinion, except a s  i t  s x a l l  

be necessary t o  give our reasons a s  t h e  claims s t a t u t e  r e q u i r e s ,  f o r  

t h e  adoption of these f ind ings .  

We have found t h a t  t h e  p e t i t i o n e r  is an i d e n t i f i a b l e  group of 

American Indians wi th in  t h e  meaning of t he  Indian  Claims Conmission Act 

of August 13, 1946 and e n t i t l e d  t o  maintain t h i s  ac t ion .  The defendant 

denied t h i s  s t a t u s .  The defendant i n  t h e  Point  E l l i o t t  Treaty confer-  

ence and i n  t h e  r e s u l t i a g  t r e a t y  d e a l t  wi th  t h e  p e t i t i o n e r  a s  an  

abor ig ina l  Ind ian  t r i b e  and the  testimony of Miss Snyder; an th ropo log i s t ;  

James Dorsey, t r i b a l  c h i e f t a i n ;  Es ther  Allen, t h e  t r i b e ' s  s e c r e t a r y ;  

and o the r s ,  support our pos i t i on  on t h i s  subjec t .  Also, t h e  Court o f  

% 

-g Claims i n  the Duwamish case found t h a t  t h e  St i l laguamish t r i b e  was a 
..aF 

proper  pa r ty  t o  t h a t  proceeding (Finding I V ,  Duwanish e t  a l ,  Ind ians  

v. United S t a t e s ,  supra). 

On t h e  i s s u e  of abor ig ina l  t i t l e  t o  t h e  lands claimed i n  t h e  p e t i -  

t i o n  we have he ld  with t h e  pe t i t i one r , '  b u t  f o r  a g r e a t l y  reduced area from 
which * 

that/was claimed. For t h e  purpose of t h i s  opinion we s h a l l  d i s c u s s  

t h i s  i s s u e  i n  two par t s :  F i r s t ,  t h e  presence genera l ly  of t h e  S t i l l a -  

'guamish Indians  a s  an i d e n t i f i a b l e  group i n  t h e  StiLlaguamish River  area, 

and second, t h e  ex ten t  of the  area t o  which t h e  p e t i t i o n e r  had I n d i a n  

tit& i n  1855 when t he  t r e a t y  was signed and 1859 when it became e f f e c -  

t ive.  

* *I* c e r t a i n  por t ion  of the  abwe-described land and t e r r i t o r y  
around and including the  St i l laguamish River and t h e  watershed 
t h e r e o f ,  from i t s  headwaters t o  i ts  mouth." (Finding 2) 
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(1) Although the  evidence is  very gene ra l  i n  na tu re ,  we t h i n k  i t  

f i nn ly  supports t he  claim of t he  p e t i t i o n e r  t h a t  t h e  S t i l l aguzmish  

Indians when f i r s t  mentioned by white people,  and t h e r e a f t e r ,  were r e -  

s id ing  i n  t he  zrea of t he  St i l laguamish River drainage.  Miss S a l l y  

.Snyder, anthropologist  who t e s t i f i e d  f o r  p e t i t i o n e r  gave her  op in ion  t o  

t h a t  e f f e c t  and supported i t  by l i s t i n g  a  number of h i s t o r i a n s ,  United 

S t a t e s  o f f i c i a l s ,  w r i t e r s ,  an thropologis t s  and ind iv idua l  S t i l l aguamish  

Indians and Indians of other  t r i b e s  whose s tatements  she  r e l i e d  upon i n  

forming her  opinion. The record shows t h a t  almost wi thout  except ion  

those who d id  write, t a l k ,  o r  r e p o r t  on t h i s  mat te r  i n  t h e  e a r l y  h i s t o r y  

of Washington Te r r i t o ry ,  genera l ly  designated the  S t i l l aguamish  Ind ians  

a s  dwellers  on the  St i l laguamish River. We d e t a i l e d  t h e  l i s t  of people 

above mentioned i n  our Finding 10 and have g iven  t h e  g i s t  of t h e i r  

s ta tements  t he re .  

Dr. C. W. ~ i l e y ,  defendant I s  exper t  an thropologis t  who h a s  testi-  

f i e d  i n  a number.of cases  involving Poin t  E l l i o t t  T rez ty  Ind ians ,  con- 

ceded t h a t  t h e  St i l laguamish Indians were l i v i n g  i n  p a r t  of t h e  area 

described by Niss  Snyder, bu t  contended t h a t  a number of o the r  t r i b e s  

were a l s o  us ing  t h e  St i l laguamish area during the  t imes i n  q u e s t i o n  f o r  

subs i s t ence  purposes and t h a t  t h e  p e t i t i o n e r  t h e r e f o r e  could n o t  have 

occupied and used it exclusively.  Also, t h e r e  is t h e  testimony of 

j k e s  Dorsey who i d e n t i f i e d  himself as a long time ch ie f  of t h e  S r i l l a -  

guamish Indians  i n  Ju ly  1926, and who t e s t i f i e d  i n  t h e  case  of Duwamish 

T r i b e  of e t  al. ,  Indians,  v.  United S t a t e s ,  supra. Miss Snyder a l s o  r e l i e d  

on h i s  testimony. We obtained h i s  testimony and made i t  a p a r t  o f  our  r e c o r d ,  
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(Courm. Ex. 3) .  Mr. Dorsey was very d e f i n i t e  i n  h i s  claim t h a t  the  . 
Sti l lag-~amish Indians had lived i n  the claimed area  f o r  a Long time and 

he  was l iv ing there  himself a t  the  time he  t e s t i f i e d .  With respect  t o  

t h e  past he sa id  he had obtsined information from older StiLLaguamish 

Indians. The evidence shows tha t  Pi. Dorsey was about 5 years o ld  a t  

t h e  time of the  Point E l l i o t t  Treaty. 

It should a l s o  be noted tha t  the  Point E l l i o t t  Treaty l i s t e d  the  

Stillaguamish Indians as  one of the  par t ic ipants .  It was one of t h e  

customs i n  those times t o  name Indian t r i b e s ,  whose correc t  names were 

unknown, a f t e r  the  area  i n  which they l ived.  So i t  must have been known 

t o  the  o f f i c i a l s  a t  the time of the  t r e a t y  tha t  these  Indians l ived  i n  

t h e  Stillaguamish River area,  because they ca l led  them the  Stillaguamish 

I.--.- 

1 Indians fo r  want of more accurate information. 
.-- * 

(2) To determine the  extent  of the  area  t o  which t h e  p e t i t i o n e r  

had Indian t i t l e  at  the  c r i t i c a l  times i n  t h i s  case presents  d i f f i c u l t i e s  

It appears from the  testimony of a number of witnesses, expert  and lay ,  

t h a t  i n  the  subject  area neighboring t r i b e s  claimed sone of it as t h e i r  

own, and other pa r t s  of it they used i n  common with other Puget Sound 

t r i b e s  including pet i t ioner .  

Although pet i t ioner  or ig inal ly  claimed a11 of t h e  drainage area of 

t h e  Stillaguamish River, pe t i t ioner ,  through i ts  counsel Frederick Post,  

abandoned its claim t o  an estimated 16,000 acres near the  mouth of the  

Stillaguamish River, which area is designated "Quadsak" on defendant' s 

Exhibi t  A and pe t i t ioner ' s  Exhibit 4 .  I n  connection with t h i s  abandon- 

ment t h e  evidence showed very c lea r ly  t h a t  the  so-cal led "Quadsak" 
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area was used i n  comon a t  c r i t i c a l  times by many t r i b e s  s o  

that  the relinquishment of t h i s  area seemed t o  be well advised. 

Miss Snyder was not a t  a l l  sure  i n  her  testimony on the  ex tcn t  of 

the exclusively occupied a d  used t e r r i t o r y  claimed by t h e  p e t i t i o a e r .  

She seemed t o  re ly  heavily on the  testimony of James Dorsey who t e s t i f i e d  

i n  the Du~rvnish case (supra). An examination of h i s  testimony shovs t h a t  

- he was actually t e s t i fy ing  about areas as  he  knew them many years  a f t e r  

the Point E l l i o t t  Treaty. For instance he describes t h e  dvc l l ings  of the  

Indians which were constructed out of lumber and t h a t  t h e  Sti l laguzmish 

had f i e l d s  of potatoes. Neither lumber nor potatoes were a v a i l a b l e  t o  

these Indians, s o  f a r  as is known, p r io r  t o  the  coming of t h e  whi te  man. 

Lumber became available i n  quanti ty as a r e s u l t  of the  e f f o r t s  of e a r l y  

white s e t t l e r s .  

M i s s  Snyder made admissions with respect  t o  other t r i b e s  using nuch 

of the  area i n  common with the  Stillaguamish which she s a i d  was p e t i t i o n e r ' s  

ldnd. These are deta i led  i n  Finding 11. 

James Dorsey z l so  admitted t h a t  other I n d i m  groups f i shed ,  hunted, 

and gathered i n  the  claimed a rea  which was not a pa r t  of t h a t  which we 

have awarded t o  pet i t ioner  i n  Finding 18. The preponderance of t h e  evi -  

dence establishes the area on t h e  Stillaguamish River, i n  and around t h e  

present town of Arlington, Washington, as t h e  locat ion of t h e  p r i n c i p a l  

.Gillage of the t r ibe .  There were other camp s i t e s  and one o r  two s m a l l  

v i l l ages  within the  area  awarded. The Stillaguamish Indians  were 

f r iendly  Indians and had intermarried extensively with neighboring t r i b e s .  

Their' f r iends  and r e l a t i v e s  v i s i t e d  with them frequently. This s i t u a t i o n  
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accounts for  t h e  f a c t  t h a t  other Indians were seen i n  t h e  a rea  we have 

found belonged t o  t h e  pet i t ioner .  A s  v i s i t o r s  t h e i r  presence would 

not  inval iza te  the  Indian t i t l e  the  pet i t ioner  had acquired t o  i t s  

v i l l a g e  and subsistence areas. Food, especial ly f i s h ,  was very p l e n t i -  

f u l  i n  the  awarded area. Roots and be r r i e s  and small game ex i s ted  i n  

abundance and .were avai lable  within the  area  belonging t o  the  p e t i t i o n e r ,  

s o  a l a rge r  a rea  than we have awarded would not have been necessary f o r  

economic reasons. But a s  a matter of f a c t  the  Stillaguamish Indians 

a l s o  f ished and hunted i n  cominon with other t r i b e s  i n  p a r t s  of t h e  

claimed a rea  which we did not award t o  pe t i t ioner ,  

We have the  same d i f f i c u l t  problem i n  t h i s  case t h a t  exis ted  i n  

t h e  Nooksack (1  Ind. C1 .  C m .  333) and Muckleshoot (2 Ind. C l *  Cormn. 

'3 a. 
3 424; 3 Ind. C l .  Comm. 658) cases of defining t h e  area t o  which t h e  

.L P 
Stillaguamish t r i b e  had Indian t i t i e ,  and since t h e  general  s i t u a t i o n  

i n  these. cases was very s imi lar  t o  t h a t  of the  i n s t a n t  case, we have 

taken t h e  same approach used i n  those cases and a l s o  i n  Snake o r  Piute  

Indians  v. United Sta tes ,  which was  approved on appeal by t h e  Court of 

Claims (125 C. C l s ,  241-254). I n  reviewing the  above cases t h e  Court 

of Claims i n  Upper Chehalis e t  ax., v. United S ta tes ,  (140 C. C l s .  196- 

197) approved our approach i n  the  Nooksack, Muckleshoot and P i u t e  cases. 

In t h a t  case the  Court made t h i s  statement: 

!."On the matter of defining t h e  area used and occupied ex- 
c lus ively  by the  v i l l a g e  Indians, the  Commission s t a t e d  i n  - 
t h e  Nooksack case and repeated i n  the  Muckleshoot case, at 
page 677, as follows: 

It is perhaps not  required t h a t  the  boundary l i n e s  be 
as accurately defined as  a surveyor would l i k e  them but  
same general boundary l i n e s  of t h e  occupied t e r r i t o r y  
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must be shown, and it must be shown that the  occupant 
had the possession t o  the  exclusion of other t r i b e s ;  
constructive possession is  not s u f f i c i e n t .  * * * * >? 

* it is extremely d i f f i c u l t  t o  e s tab l i sh  f a c t s  a f t e r  
the  lapse of time involved i n  matters  of Indian l i t i g a -  
tion. I n  attempting t o  es tab l i sh  boundaries and occu- 
pancy on the basis  of fragmentary f a c t s  and o f ten  un- 
informed opinions and the  work of e thnologis ts  who 
must of necessity base t h e i r  conclusions upon much t h e  
same information, it becomes necessary t o  take a com- 
mon sense approach based upon experience with matters  
of t h i s  nature. * snake- or p i k e  Indians v. United 
States,  125 C. C l s .  241, -254: * 
We are of the opinion t h a t  the  approach of the  Commission 

t o  the  problems i n  the Nookssck and Fiucklcshoot cases was a 
sound and reasonable one, and t h a t  the  problems i n  the  in-  
s t a n t  case, being nearly iden t i ca l ,  wo-ld seem t o  be amen- 
able t o  a s i m i l a r  approach." 

Thus i n  taking such a "common sense approach" we a r r ived  a t  t h e  area as 

described i n  Finding 28. 

This case s h a l l  now proceed t o  a determination of the  acreage de- 

scr ibed i n  Finding 18, the  value of s a i d  acreage as of March 8, 1859, 

t h e  amount of consideration paid by t h e  United S ta tes  t o  the  S t i l l a g u a -  

mish Tribe of Indians for  t h e i r  lands, and a l l  other mat ters  bear ing 

upon t h e  question of l i a b i l i t y  of t h e  United S ta tes  t o  those Indians  

represented by the  pet i t ioner  herein. 

/s/ Arthur V. TJatlcins 
Chief Commissioner 

/s/ Wm. M. Holt 
Associate Commiss ioncr 

/s/ T. Harold Scott 
Associate Commissioner 




