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) 
1 
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Jay E. fiozg with whon were 
Marvin J. Sonosky and 
John S. White, Attorneys for 
Petiti~ners . 
Sirp T. Carman, with whom was 
Mr. Assistant Attorney General, 
Ramsey Clark, Attorneys for 
Defendant. 

OPIhlON OF TEE CO?IIMfSSION -- 
Halt, Associate Commissioner, delivered the opinion of the Commission. 

In our findings we have set forth descriptions of the various peti- 

tio-rring psrties in the matter of Docket No. 18-U. We have found that 

the prospective parties in interest to the claim arising from the Treaty 

of September 30, 1854, are properly represented by petitioners entitled 

to maintain claims before this Commission. 

The claim presented in this case arises from the Treaty of September 30, 

1854, pursuantto the terms of which Royce Area 332 was ceded to the United 

States. Petitioners have alleged that the lands ceded were owned, at the time 
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of the cession, by t h e  Chippewes of h l i e  S u p r l o r ,  o r  t h e  Cli2pewas of 

the  Mississippi ,  o r  o ther  petitioning bands, o r  s o w  coxb iaa t ion  tke reof .  

It i s  a l s o  a l leged t h a t  tile considera.tFon paid o r  agreed t o  be paid f o r  

the  cession was "grossly inadequate and u x o n s c F o n ~ 3 l e . "  The mat te r  is 

before us z t  t h i s  time upon p e t i t i o n e r s '  an?e;ldod no t ion  f o r  sm;nnar-j 

judgment with respect  t o  the t t t l e  t o  Royce Area 332. It i s  c o n t e ~ d e d  

t h a t  the  United S t a t e s  ha2 re=ognizbl t i t l e  t o  Soyce Area 332 i n  c e r t a i n  

of the  pe t i t ioners .  We have a t  t h i s  tirne only the  i s s u e  of  "recognized 

t i t l e "  t o  Royce Area 332. 

O f  pr ivzry  inportancc t o  ? e t i t i o n c r s '  notion,  zn3 t o  o u r  dz te r rchs -  

t i o n  as  w e l l ,  i s  t h e  recent  decis ion of the United S t a t e s  h a r t  of 

Claims i n  the  mat ter  of Mimesota Chippe~i~a Tr ibe ,  e t  a l .  v. The LJnlted 

S ta tes ,  315 F. 2d 906 (C. C l s .  1963-). I n  t h a t  case th i s  Cornmission 

found t h a t  two por t ions  of t h e  claimed area  had not  been owned by t 5 e  

pe t i t ion ing  Indians. I n  overruling t h i s  C o d s s i o n  t h e  Court o f  Claims 

held  t h a t  t h e  two excluded areas  had been he ld  by t h e  Ind ians  by."recog- 

nized title." The Court found such Congressional r ecogn i t ion  from a 

sequence of  treaties extendlng f r m  1825 t o  1855. The trezties inva lve2  

were the  same ones which we  have set f o r t 5  i n  our Findings o f  F a c t  Nos. 

3 through 8 entered herein.  I n  t h e  Minnesota Chippewa T r i b e  c a s e  t h e  

Court, i n  reviewing those  t r e a t i e s  and the  various p repara to ry  materials 

involved and o f f i c i a l  U~li ted S t z t e s  repor ts ,  c o x l u d e d  t h a t :  

The events occurring from t h e  P r a i r i e  du Cfiien T r e a t y  of 
1825 t o  1842 may have already accorded t h a t  recogni t lon .  ~ u t ,  
a s  w e  have inz ica ted ,  we need not  a t  t h i s  time unravel  t h a t  
e a r l i e r  skein,  f o r  the  1842 Treaty declared i n  express terms 
t h a t  "the whole country betveen Lake S q e r i o r  and t h e  Missis- 
s i p p i ,  has always been understood a s  belonging i n  c m o n  t o  
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the  Chippew~s" (of the Mississippi and Lake Superior). This 
I t  ' wnole country" Lhns fo;nlally recognized c l ea r ly  covered a l l  
of one of t he  excluded segments ( lying due ea s t  of the Yissis- 
s i pp i )  and appears a l so  to have iccluded the ocher (which l i e s  
t o  the north and ea s t  o f  the r i ve r ) .  For the future ,  the 1842 
agreexont pro~ri~ried thac t h e  s t i l l  unceded lands "belonging to 
the  aforesaid  IndLanslf t o  the west of the ea s t e r l y  cession 
thsn being made--again i n c l ~ d i n g  the two disputed segments-- 
I1 s h a l l  be t he  comon property and fiorne" of the Isdians and 
"are hereaf te r  t o  be held i n  cornor_." Shortly t he r ea f t e r  the 
o f f i c i a l  Government reports  p r i o r  t o  the 1847 t r e a t i e s  made 
i t  even more de f in i t e  t ha t  both exclzlded segments fay within 
t e r r i t o r y  whit? under t5e  1842 agresnerrt wzs acknowledged as 
"the c m o n  property" of the I c & ~ ~ T ~ s ,  and "omed" by them. 
And i f  s u f f i c i e a t  rezo,cnition i n  the  tec5rrical sense had not 
been grant& by tF.9 1542 TreaEy, the  L554 Treety closed the  gap. 
The l a t t z r  a g r e e n s t  divide6 t h s  ther; remaining unceded terri- 
to ry  b e t w e a  t h e  k k e  Superior Chippswas and t h e  Mississippi  
Chippewas; t he  genera.1 area i n  scit, vSich was cha rac t e r i zed .  
a s  "heretofore ~wr=ed*~ by the two g r o u p  "in cornon", was as- 
signed t o  t h e  IiIississippis. Tbe t r e a t y  comiss ioners  t o l d  
t n e  h d i a n s  t h e t  the reaf te r  the  lac6 on the  west s i d e  of the  
dividing Line ( i nchd ing  the two omitte4 areas)  w2s t o  "belong 
exclusively". to t5e  C35ppewzs of the  Mississippi .  Since 
these  bands were relFnqrrishing a l l  i n t e r e s t  t o  t5e Lands on t h e  
other  s i d e  of t he  new l ine ,  a ~ d  were a l s o  givirrg up a l l  r i g h t  
t o  monetary corapensatlon for  t h a t  land, t h y  must, i r r  turn,  
hzve received (or be23 confirmed i n )  permment r i g h t s  t o  t h a t  
t e r r i t o r y  on t h e i r  s l &  of the  new boun&zry which wzs now 
declared- t o  be t he i r s  alone. (Mimesota chiDpewa Tribe e t  a 1  
V. She Uxitsd Sta tes ,  315 F. 24 906, 911-912) 

The a r ea  which the Court concluded had beer' the  "cornon praperty" of  

t h e  M i s ~ i s s i p ~ i  ax! Lake Siqerior Chippewas would hzve included a l l  of 

Royce Area 332. The l i n e  dividing t h e  lard between t5e Mississippi  

Chippswas an6 the-Lake Superior CSip?ewas i s  the  sarce l i n e  re fe r red  t o  

I n  our Finding of Fact No. 8. The Court of Claims determined t h a t  t h e  

M i s s i s s i ~ ~ i  Chippewas had, by the 1854 Trezty, rel inquished a l l  i n t e r e s t  

t o  t h e  lands on ttle other s i de  (east s ide)  of the  nsw l i ne .  They had 

receLved (or been confirmed irr) yeznment r i gh t s  t o  t h e  lands on t h e  

west s i d e  of the  new boundary. This case involves t h e  other  s i d e  of  
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the  compact. By the  1854 Trzaty the  k k e  Superior ChCpp2was r e l l n q u i s k d  

a l l  t h e i r  i n t e r e s t  t o  the  lznds on the w2at s i d e  of the new l i n e ,  and 

they received (or were confirmed i n )  pernaneat r i g h t s  t o  t h e  laxds 02 

the  e a s t  s i d e  - or  Royce Area 332. 

Reccgnized t i t l e  i s  the  granting t o  the  Indians by Congress of  a 

permanent r i g h t  of occupancy-in lands. The only source o f  "recognized 

t i t l e 1 '  i s  t h e  Congress of the  United Sta tes .  Congress, and Congress 

alone, has t h e  power t o  dispose of the  k n d s  of t h e  United S ta tes ,  and 

it may do s o  by conveyance t o  o r  recognit ion of such r i g h t s  i n  Ind ians  

as  it  may f e e l  proper. Such t i t l e  i s  not  i n  any way dependent upon 
1/ - 

"Indian t i t le ,"  although it has been var ious ly  re fe r red  t o  a s  "recog- 

nized Indian t i t l e "  o r  "recognized o r i g i n a l  Indian title.'' No a c t u a l  

land use  o r  occupation is necessary t o  s u s t a i n  a t r i b e s '  recognized 

t i t le ,  I f  Congress has acted t o  grant  o r  recognize t i t l e  t o  land i n  a 

p a r t i c u l a r  t r i b e  t h a t  t r i b e  the rea f te r  possesses a r i g h t  t o  permanently 

hold such lands, "There i s  no p a r t i c u l a r  form f o r  congressional  recog- 

n i t i o n  of . Indian r i g h t  of permanent occupancy. It may be e s t a b l i s h e d  

i n  a v a r i e t y  of xays but there  must be t h e  d e f i n i t e  i n t e n t i o n  by con- 

gress ional  a c t i o n  o r  author i ty  t o  accord l e g a l  r i g h t s ,  n o t  merely permis- 

s i v e  occupation" Tee-Hit-Ton Indians v. United S ta tes ,  348 U.S. 272, 278- 

79 (1955). As  t h e  Court of Claims recent ly  summarized: 

I/ Indian t i t l e ,  a l s o  variously refer red  t o  a s  o r i g i n a l  o r  a b o r i g i n a l  - 
t i t l e  o r  abor ig inal  Indian t i t l e ,  i s  a mere permissive r i g h t  t o  
land use and occupation which Indian t r i b e s  abor ig ina l ly  acquired  
through exclusive use and occupation of lanzs fo r  a long t i n e .  
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Congress,  a c t i n g  through a t r e a t y  o r  s t a t u r e ,  must be t h e  
s o u r c e  of such r e c o g n i t i o c ,  and i t  musc g r a n t  l e g a l  r i g h t s  
of pem~aneE: occupency w i t h i n  a s u i f l c i e n t l y  2e i ined  t e r r i -  
t o r y .  biers execucfve  ' r e c o g n i t i o n '  i s  i n s u f f l c i l n t ,  2s is a 
s imple  zcknovledgment c h a t  I ~ d i a n s  p h y s i c e l l y  l i v e d  i n  2 c e r -  
t a i n  r e g i o n .  There  must be an  i n t e n t i o n  t o  accord o r  r e c o g n i z e  
a iee_zl  i n t e r s s t  i_n t h e  l a n d .  T'ne Sac and Fox T r i b e  of I n d i a n s  
of Oklahoma. e: 21. v .  The Uni ted S t a t e s ,  Appeal No. 1-61, 
d e c i d e 2  X p r l l  5 ,  1963, S l i p  OF. 2. 

Applying t h e s e  c r i t e r i a  t o  t h i s  c a s e  we have concluded t h a t  by i t s  

a c t i o n  i n  r a t i f y i n g  t h e  s e r i e s  of t r e a t i e s  s e t  f o r t h  i n  our  f i n d i n g s  i n  

t h i s  c a s e  Congress ln tended  t o  and d i d  g r a n t  o r  r ecognize  t i t l e  i n  t h e  

Lake S u p e r i o r  Chippevas t o  Royce Area 332. A s  t h e  Court  of Claims h a s  

done i n  t h e  Xinneso ta  Chippewa c a s e  s o  have we i n  t h i s  case based our  

d e t e m i n a t i o n  n o t  on any s i n g l e  Congress iona l  a c t i o n  bu t  r a t h e r  upon 

t h e  e n t i r e  series of C o n g r e s s i o n a l  d e a l i n g s  r e f e r r e d  t o  - commencing 

x i t h  t h e  1825 P r a i r i e  du Chien T r e a t y  and cu lmina t ing  wi th  t h e  T r e a t y  

of September 30, 1854. 

P e t i t i o n e r s  have  urged t h a t  " r e c c g n i t i o n t '  was e f f e c t e d  by t h e  1825 

T r e a t y  of P r a i r i e  du Chien. We do n o t  b e l i e v e  t h a t  t h e  1825 T r e a t y  

r e s u l t e d  i n  a r e c o g n i t i o n  of t i t l e  i n  t h e  "Chippewas" t o  any d e f i n a b l e  

t e r r i t o r y ,  and i t  c e r t a i n l y  d i d  n o t  accord t h e  Lake Super io r  o r  Missis- 

s i p p i  Chippewas any t e r r i t o r i a l  r i g h t s  t o  Royce Area 332. With r e s p e c t  

t o  t h e  Chippewas t h e  1825 T r e a t y  drew a n  open-ended boundary e x t e n d i n g  

from a p o i n t  i n  Wisconsin northwestward a c r o s s  Minnesota t o  t h e  Red 

R i v e r .  The l i n e  was d e s i g n a t e d  t o  d i v i d e ,  i n  t h a t  area, t h e  r e s p e c t i v e  

c o u n t r i e s  of t h e  Sioux and Chippewz. I n  t h e  M h n e s o t a  Chippewa a p p e a l  

t o  t h e  C o u r t  of Clains p e t i t i o n e r s  l i k e w i s e  contended t h a t  t h e  1825 

T r e a t y  C o n s t i t u t e d  r e c o g n i t i o n  of t i t l e  t o  t h e  a r e a  claimed i n  t h a t  
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case. The Corrrt of Claim did not f i n 2  t h a t  the 1825 Treaty had recog- 

nized t i t l e  i n  the  Chippeuas, altSongh there  i s  no doub: i t  cons t i t u t ed  

an important element i n  the se r ies  of t r e a t i e s  r e l i ed  upoa t o  reach an 

ult imate conclusLon of recognition of t i t l e  i n  the two areas in~7olved 

i n  t h a t  appeal. Hoxever, as we rcad that  decision, t h e  1825 Treaty was 

not the  pr incipal  Coagressional act loa  r e l i e d  upon. Rather it was t h e  

subsequeat 1842 and 1854 Treaties which conipelled the  decis ion i n  t h a t  

case. Signif icsnt ly ,  the dissezt  by C'nief Ju&e Jones, i n  which ke  was 

joined by Judge Whitaker, s t a ted  tk t  the  majority o?lrrio.a w a s  based 

primarily on t5e  language of Ar t lc le  V of the  1842 Treaty. 

We rea l ize ,  of course, t ha t  the W a i r i e  du Chien Treaty has been 

held by us t o  have zccorded recognized t i t l e  to  other  Indian t r i b e s .  

Eowever, i n  those cases, none of which involved Chippewa Indians,  o t5e r  

a r t i c l e s  of the  t rea ty  served t o  more c l ea r ly  2nd d e f i n i t e l y  c i rc -~mscr ibe  

spec i f i c  areas .  

The 1842 Treaty served t o  defirre i n  more precise  terms a def inab le  

t e r r i t o r y  which was t o  "belong" t o  specifLc Chippewa Indians. The 

t r e a t y  re fe r red  t o  the ''whole country betwean -Lake Superior and t h e  

Mississippi" as the  "common property and home1' and "belonging i n  co~tmzon~' 

t o  t he  Lake Superior and Mississippi Chippewas. As t he  Court of Clains 

s t a t ed ,  the  t e r r i t o r y  thus defined covered Royce Area 332. 

The preliminary government reports  i n  connection with t h e  1847 

Trea t ies  (described i n  our Finding of Fact  No. 7 ) ,  while no t  i n  them- 

se lves  s u f f i c i e n t  i n  any way t o  gract  a recognized t i t l e ,  a r e  h e l p f u l  

and per t inent  i n  c lar i fying fron a contemporaneous viewpoint t h e  i n t e n t  
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.. 
behin3 th2 Congressional actions taken with respect t o  the Indians 

involved. 

An3 finzlly we come t o  the 1854 Treaty, described by the Court of 

Claims as "perhaps even more enlighterring." It  was th is  t rea ty  which 

divided the country between the Mississippi Chippewas on one hand ( to  

the west) and the Lake SuperLor 03 the other ( to  the east) .  By the 

express terns  of the 1854 Treaty the Mississippi Chippewas relinquished 

any i n t e r e s t  or  claim t o  the Lands involved i n  t h i s  action, It c lea r ly  

l e f t  the Lake Superior Chippewas as the exclusive omers  of Royce Area 

332 ,  vhlch area was by tha t  t rea ty  ceded t o  the United States.  

We hzvs co~cluded tha t  the Lake Superior Chippewas were the  so le  

owners by recognized t i t l e  of Royce Area 332, We have found t h a t  the 

Xiss i ss lppi  ChLppewas, having relinqttished any r ights  they may have had 

t o  Royce Area 332, have no fu'rther i n t e r e s t  i n  the matters involved i n  

the sub j ect claim. 

This case w i l l  now proceed for  a deterinination of the acreage and 

f a i r  market ~ ~ a h e  of Royce Area 332, as of January 10, 1855, the  

e f f ec t ive  da te  of the Treaty of i854. Also to  be d e t e m h e d  w i l l  be 

the  value of the consideration g ivm by defendant for  the cession of 

Royce Area 332. 

Wn. M. H o l t  
Associate Commissioner 

W e  concur: 

A r t h n r  3. Watkins 
Chief Co~missioner 

T. Barold Scot t  
Associate C ~ d s s i o n e r  




