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OPINION OF TfIE COXMISSZOX -- 
Holt, Associate Commissioner, delivered the opinion of the Commission. 

As c7e have set forth in an introductory statement to the findings 

of fact, the original complaint in Docket No. 18-B contained three 

causes of action against th2 United States, The second and third causes 

were subsequently severed and became Causes I and I1 of Docket No. 18-N. 
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With respect  t o  Docket No. 18-N t h i s  Commission, on August 24, 

1955, entered some e igh t  findings of f ac t .  However, i n  r e t r o s p e c t  i t  

was apparent t h a t  those f indings,  o r  a t  l e a s t  por t ions  of then, should 

not  have been made, and, by order of the  Commission dated February 27, 

1964, they were ordered s t r icken.  I n  one p a r t i c u l a r  those  f indings  

apparently had led  pe t i t ioners  t o  an abandonment of t h e  f i r s t  cause of  

a c t i o n  under Docket No. 18-hT and a-subsequent  at tempt t o  s u b s t i t u t e  a 

d i f f e r e n t  claim, 

Cause I, Docket No. 18-N, arose  ou t  of t h e  Treaty  of May 7 ,  1864, 

which had cancelled and superseded a previous Treaty of March 11, 1863. 

Involved =,-as the  cess ioa  t o  the  United S t a t e s  of t h e  rese rva t ions  known 

a s  Gull Lake, Mi1le Lacs, Sandy Lake and Rice Lake, Rabbit Zdke, and 

Pokegama Lake, I n  re tu rn  t h e  Miss iss ippi  Bands of Chippewa Ind ians  

received one l a r g e r  reservat ion plus  o t h e r  considerat ion.  

I n  our  previously entered f indings  of f a c t  we found, as urged by 

t h e  p a r t i e s ,  t h a t :  

. . 
"Finding 2 . 

Under A r t i c l e  1 of t h e  Treaty of May 7, 1864, 1 3  S t a t ,  
693, of  the  e i g h t  reservat ions  described i n  Finding 1, f o u r  
were-Esded t o  t h e  United S ta tes .  The four  ceded reserves  
a r e  zs follows: 

Gull Lake (Royce 453); 
Sandy Lake and Rice Lake (Royce 455); 
Rabbit Lake (Royce 456); and 
Pokagomon Lake (Royce 457). 

The Mille Lac Reservation (Royce 454) was  not  ceded by t h e  
Treaty  of 1864. 
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Finding 2A 

Following t h e  Treaty of February 22, 1855, 10 S t a t .  1165, 
t h e  Mllle Lac Band of Indians remained i n  possession of t h e i r  
r e se rva t ion  (Royce 454) and "continually and openly occupied 
said rese rva t ion  from t h a t  date u n t i l  subsequent t o  the  passage 
of t h e  ac t  of January 14, 1889." L/ 

The d i f f i c u l t y  with respect  t o  the  Mille Lac Reservation arose  from 

the  language i n  A r t i c l e  12 of t h e  1864 Treaty  which included a proviso 

t h a t  t h e  Mi l l e  Lac Indians should not  be compelled t o  remove from t h e i r  

o l d  r e s e r v a t i o n ' t o  t h e  new one so  long as they d id  no t  i n  any way molest  

the  persons o r  property of the  whites. 

I n  1889 Congress passed an  act providing f o r  t h e  sale of a l l  

Chippewa lands i n  Minnesota except the White Earth and Red Lake Reser- 

vat ions ,  t h e  proceeds t o  become a permanent fund. The a c t  provided, 

however, t h a t . n o  subsis t ing ,  va l id ,  pre-emption o r  homestead e n t r y  should 

be s o l d  o r  disposed of .  The a c t  fu r the r  provided f o r  t h e  appointment of  

commissioners t o  negot ia te  with the  Chippewa Indians i n  Minnesota f o r  t h e  

cess'ions of t h e i r  reservations.  Councils were he ld  wi th  t h e  Mille Lac 

Indians and on October 5, 1889, a relinquishment was executed ceding al l  

t h e i r  r i g h t ,  t i t l e  and i n t e r e s t  t o  c e r t a i n  reservat ions  and re l inqu i sh ing  

t h e i r  " r igh t  of occupancy on the Mille Lac Reservation." However, t h e  

Mille Lac Reservation lands were not  disposed of under t h e  1889 A c t  b u t  

r a t h e r  under t h e  general land laws. 

I/ This  was t h e  finding of the Court of Claims i n  Mille Lac Chippewas - 
v. United S ta tes ,  47 C. C l s .  415, 423 ,  Finding vi.  
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Thereafter, ac t ing under a 1909 specia l  j u r i sd i c t i ona l  a c t ,  t h e  

Court of Claims dstemined tha t  tge proviso i n  Ar t i c l e  12 operated t o  

grant t o  the Indians more than a mere l icense  or  favor o r  occupancy a t  

sufferance. It was, the  Court held, a reservation of t he  Mil le  Lac 

lands--"the r i gh t  t o  occupy the same under t he  express condi t ions  of 

the  reservation? (Mille Lac Ct-,ivpewas v. The United Skates, 47 C. Cls. 

415, 438). The Court entered judgment for  the  Mil le  Lac Chippewas f o r  

the  value of the  e n t i r e  Mille Lac Reservation. 

However, the  Sepreme Court reversed t he  decision. The c o u r t  he ld  

t h a t  t he  lands i n  the  Mille Lac Reserva"Lion were express ly  ceded t o  t h e  

United S ta tes  by the  1864 Treaty. But, a controversy t h e r e a f t e r  a ro se  

over the  meaning and e f f ec t  of the proviso i n  A r t i c l e  12 and t h a t  contro- 

versy continued and was s t i l l  subsist ing when the  1889 a c t  was passed. 

The Court s t a ted  t h a t  by the a c t  of 1889 t he  "controversy was in tended t o  

be and was adjusted and composed by concessions on both s i d e s ,  whereby 

t he  lands i n  the MilLe Lac Reservation were put i n  the  saitie category,  and 

were t o  be disposed of f o r  the  benefi t  of the  Indians i n  t h e  sane manner, 

as the  lands i n  the  other  reservations rel inquished under t h e  a c t ,  bu t  

subject  t o  the  condition and qualificatiorz t h a t  a l l  subs i s t i ng  bona f i d e  

pre-emption and homestead en t r ies  should be car r ied  t o  completion and 

patent  under the regulations and decisions i n  force  a t  t h e  time of  t h e i r  

allowance. 

"True, it i s  sa id  on behalf of the Indians t h a t  they d id  n o t  s o  

understand tha t  ex i s t ing  entr ies  could be thus ca r r i ed  t o  patent!. But 
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of t h i s  it i s  enough t o  observe t ha t  the  language of t h e  proviso t o  26 

i s  p la in  and unambiguous; t h a t  t h r  agreement r ec i t e s  t h a t  the  Mil le  Lacs 

'do hereby accept and consent t o  and r a t i f y  the sa id  a c t  and each and 

a l l  of the provisions thereof ; '  and t ha t  the  Indians, no l e s s  than the  

Un5ted Sta tes ,  a r e  bound by t h e  plain import of the language of t he  a c t  

and the  agreement. Not only so,  but the a c t  conferred upon t h e  Mille 

Lacs many very subs tan t ia l  advantages which doubtless cons t i t u t ed  t h e  

inducemeat t o  the adjustment and composition t o  which they assented.  

Among other  advantages, it enabled them t o  share i n  t he  proceeds of t h e  

disposal  of a va s t  acreage of lands i n  which they otherwise would have 

had no interest ."  (229 U. S. 498, 507-508). The Court held t h a t  t h e  
. - 

Indians were not e n t i t l e d  t o  recover as t o  lands covered by t h e  Sect ion 6 

proviso of t he  1889 Act but were e n t i t l e d  t o  recover f o r  the  remaining 

lands which had been disposed of under the  public land l a w s  but  should 

have been disposed of under t h e  1889 A c t  f o r  the bene f i t  of  t h e  Indians. 

Upon remand recovery was had f o r  31,692.64 acres out  of t he  61,028,14 

t o t a l .  The remaining 29,335.50 acres had been v a l i d l y  entered p r i o r  

t o  t he  Act. 

Following then our ill advised en t ry  of dindings i n  Docket No. 18-N, 

pe t i t i one r s  s t a t e d  t ha t  they were withdrawing the  claim based on t h e  

1864 Treaty. A s  t o  t h i s  cause of ac t ion  pe t i t ioners  contended: 

Docket No. 18-N, Claim I. This docket covers two claims. 
The f i r s t  covers fiveaf the  reserves es tabl ished by t h e  1855 
t r e a t y  (Royce 453 through 457). The Commission h a s  found t h a t  
four of these  reserves (Royce 453, 455, 456, and 457) were 
ceded t o  the  United S ta tes  by t he  Treaty of March 11, 1863, 
12 S ta t .  1249, spec i f i c a l l y  superseded by t he  Treaty  of . 
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May 7, 1864, 13 Sta t .  693  ommi mission's Finding 2, Docket 
18-N). No separate compensation i s  sought for those four 
reserves i n  Docket 1 8 - N  and the case stands dismissed as  
t o  them (Sonosky, T r .  1335, 1343). 

As t o  the f i f t h  reserve ( M i l l e  Lac, Royce 454) the  
Commission found that i t  w a s  not ceded i n  1864, but 
remained i n  the possession o f  the  Mille Lac.Bznd from 
1855 u n t i l  a f t e r  the  passage of the  Act of January 14, 
1889 (Co&ssionts Finding ZA, Docket Ro. 18-N); t h a t  the  
X i l l e  Lac reserve (Royce 454) was disposed of under the  
public lands laws i n  viola t ion of the Act of January 14, 
1889, 25 Sta t .  642, cal l ing fo r  the  c l a s s i f i c a t i on  and 
s a l e  of the land and timber (Cormnissionts Findings ZB, 2C, 
Docket No. 18-N); t ha t  under a spec ia l  j u r i sd i c t i ona l  a c t  
t be  Mille Lac Chippewas recovered fo r  31,692.64 acres but  
not  f o r  the balance of 29,335.50 acres ( C o ~ s s i o n ' s  Finding 
2D i n  Docket No, 1844). I n  Docket KO. 1844, plzir ,+, iffs  seek 
t o  recover compensation fo r  the  29,335.50 acres f o r  which 
no compensation has been paid. (Pet. Brief, f i l e d  September 2, 
19-58> pp. 2, 3) .  

While i n  discussing t h i s  c l a i n  on June 16, 1960, p e t i t i o n e r s t  counsel  

agreed t h a t  ce r ta in  of our previous findings were confxary t o  t h e  Supreme 

Court's decision, counsel s ta ted  t h a t  t he  claim was predicated on t he  

Comission's  findings. Mr. Sonosky s ta ted,  "But the  Coxmission has made 

a f inding i n  the case. W e  a r e  asking whateve.- r e l i e f  may flow from those  

f indings  , . . If you adopt the  Commission's f i n d i ~ g s  tfierb- was no cess ion  

under t h e  1864 t r ea ty  and then the  claim becomes one of improper d i sposa l  

of t h e  land." (June 16, 1960, Tr. 6) 

I n  ordering t ha t  the  findings c i t ed  by pe t i t ioners  be s t r i c k e n  we 

recognized t ha t  those findings had induced t he  pekit ioners t o  abandon 

t h e i r  Cause I claim and t o  seek recovery on a new cause of ac t ion .  I n  

our opinion entered with tha t  order of February 27, 1964, we s t a t ed :  
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It appears t h a t  pe t i t ioners  have been led to  t h e i r  
present posi t ion because of t h e  findings previously entered 
by t h i s  Cammission. We do no t  know i f  pe t i t ioners  would 
have withdrawn Cause I i f  the  f i d i n g s  had not been entered.  
Nor do we know i f  the  present argument of  pe t i t ioners  would 
be pressed i n  the absence of t h e  previously entered findings.  
We agr3e with Kr. San~sky  t h a t  the  f indings ( i n  pzr t  a t  l e a s t )  
were i l l -advise?  and they w i l l ,  accordingly, be s t r i cken ,  

I n  order t ha t  t h e  pa r t i e s  F . .L I  not  i n  any manner be 
prejudiced i n  the  presentation of t h i s  case, the Commission 
w i l l  now en te r ta in  a motion by pe t i t i one r s  t o  r e i n s t a t e  
Cause I, i f  they so desire.  And v2 w i l l  p e d t  the  f i l iGg  
of such addi t ional  materials  o r  amendmer-'s t o  the  proposed 
findings and b r i e f s  a s  t he  p a r t i e s  may deem warranted by 
t he  s t r i k i n g  of our previously entered findings. 
( C o d s s i o n  Opinion, Dkt. No. 18-N, February 27, 1964, pp. 4, 5) 

On March 18, 1964, pe t i t ioners  f i l e d  a motion t o  r e i n s t a t e  Cause I 

of Docket No. 18-N and it was grarited by order  dated March 30, 1964. On 

May 21, 1964, pe t i t ioners  f i l e d  proposed findings of f ac t .  However, those  

f indings do not r e l a t e  t o  the a l l eged  cause of act ion e n t i t l e d  Cause I, 

which concerned t he  cession of Royce Areas 353 through 357 under t h e  

1864 Treaty. ins tead pe t i t ioners  have proposed findings which are taken 

i n  l a r g e  from t h e  Court of C l a i m s  decis ion in the  Mille Lac case  and 

which propose onLy tha t  pe t i t ioners  be compensated f o r  29,335.50 acres 

of Royce Area 454 (Mille Lac Reservation) based on a valuat ion as of'1889. 

W e  have i n  our Findings of Fac t  Nos. 51 through 57 entered h e r e i n  

made our  f indings concerning Cause I, Docket 18-N as  s e t  fo r th  i n  t h e  

pe t i t ion .  By t h e  1864 Treaty t h e  Miss iss ippi  Bands ceded f i v e  r e se rva t i ons  

containing a n e t  acreage of 246,888.14 ac res  fo r  one la rge  r e se rva t i on  

of some 1,621,678 acres -- over '6  times as large ,  In addi t ion  they  

received o ther  consideration fo r  t h e  cession. We have found t h a t  

p e t i t i o n e r s  have fa i l ed  t o  e s t ab l i sh  any r i g h t  t o  recover under Cause I 

of Docket No. 18-N. 
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P e t i t i o n e r s  have sought t o  pursue under Cause I of Docket No. 18-N 

a cause of ac t ion  based on a v i o l a t i o n  of the  1889 hrelson Act. Defendant 

has objected t o  any considerat ion of such a claim on t h e  ground t h a t  F t  

i s  not  contained i n  t h e  a l legat ions  of p e t i t i o n e r s '  complaint and t h a t  

therefore  t h i s  Commission has no j u r i s d i c t i o n  t o  e n t e r t a i n  it. An 

examination of the  complaint c l e a r l y  reveals  t h a t  the  "claim" urged by 

p e t i t i o n e r s  i n  its Proposed Findings of Fact  and Brief  is  not  s e t  f o r t h  

i n  i t s  complaint. We agree with defendant t h a t  t h e  Indian C l a i m s  Com- 

mission l acks  any j u r i s d i c t i o n  t o  consider t h i s  "claim." It i s  we l l  

s e t t l e d  t h a t  our j u r i s d i c t i o n  i s  l imited t o  claims sued upon before t h e  

exp i ra t ion  d a t e  f o r  f i l i n g  claims. Section 12 of t h e  India3 Claims 

Commission Act, 60 S t a t .  1049, 1052 provided t h a t  t h i s  Commission should 

rece ive  claims f o r  a ~ e r i o d  of  f i v e  y e z s  a f t e r  approval of t h e  A c t ,  i.e., 

u n t i l  August 13, 1951, No claim which was e x i s t i n g  before t h a t  d a t e  bu t  

no t  presented wi th in  such period may t h e r e a f t e r  be submitted, P e t i t i o n e r s '  

"claim" based on t h e  1889 Nelson Act was not timely f i l e d ,  and w e  have 

no j u r i s d i c t i o n  to consider it, 

Concerning Cause I1 of Docket No. 18-N t h e r e  i s  no controversy as 

t o  t h e  t i t l e  question. Both p a r t i e s  agree and we have found t h a t  t h e  

Miss i s s ipp i  Bands were the  owners by recognized t i t l e  of Royce Area 507 

which w a s ,  by the  1867 Treaty, ceded t o  t h e  United S t a t e s  in  exchange 

f o r  the .Whi te  Earth Reservation (Royce Area 509) arrd o t h e r  considera t ion.  

Accordingly, we tu rn  t o  the question of the  f a i r  market va lue  o f  

t h e  t r a c t s  involved, namely: 
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Docket No. 18-B 
' Royce Area 357 -- February 22, 1855 

Royce Area 454 -- February 22, 1855 

Dooket No. 18-N 
Royce Area 507 -- March 19 ,  1867 
Royce Area 509 -- March 1 9 ,  1867 

Royce Area 357 actual ly  involves two separate t r a c t s  as  described 

i n  our Findings of Fact Nos. 48, 49 and 50, as amended. The par t ies  

have by s t ipulat ion agreed that  the respective net acreages of the 

two Royce Area 357 t r ac t s  were: 

Mississippi Bands 4,452,100 acres 

Pi l lager  and Lake 
Winnibigoshish Bands 5,781,600 acres  

The t o t a l  net acreage of Royce Area 357 was  10,233,700 acres,  and the  

part ies  have a l so  agreed that  the Commission s h a l l  value Royce Area 357 

as a whole and apply the resulting average per acre value t o  each of t h e  

separately owned t rac ts .  

The Mille Lac Reservation was the only reservation s e t  as ide  by tfre 

1855 Treaty which was not within the ceded Royce Area 357. The reser- 

vations which were s e t  apart for  the Indians constituted p a r t  of the 

inducement for  the  cession of Royce Area 357, Those reservations are- 

s e t  for th i n  our Findings of Fact No. 42(e)--five fo r  the  ~ i s s i s s i ~ ~ ~  

Bands and three for  the Pillager and Lake Winnibigoshish Bands, The 

acreages of the  seven reservations located within the boundaries of 

Royce Area 357 have been deducted from the  gross acreage of Royce 

Area 357, The value of the eighth reservation, the Mille Lac, w i l l  be 

included as pa r t  of the consideration received by the Mississippi Bands 



14 Ind. C1. Comrn. 226 

f o r  the  cession of  t h a t  part  of  Royce Area 357 owned by them. The 

Mille Lac Reservation containsd 60,365.39 acres .  

The acreages of the  two areas  involved i n  Docket No. 18-N were: 

Royce Area 507 -- 1,621,678 

Royce Area 509 814,960 

While the re  has been no d i f f i c u l t y  with respect  t o  t h e  o v e r a l l  

acreages of t h e  t r a c t s  involved, the re  has been disagreement among t h e  

p a r t i e s  i n  apportioning the various lznd ca tegor ies  -- and i n  p a r t i c u l a r  

t h e  swamp land areas. We have i n  our Finding of Fact No. 66 s e t  f o r t h  

t h e  methods employed by defendant's exper t ,  M r .  Dewey Newcombe, i n  

a r r i v i n g  a t  h i s  swamp land acreages. We f ind  t h a t  the  documentary 

mate r i a l  r e l i e d  upon by M r .  Newcombe (much of which was supplied by 

p e t i t i o n e r s  a f t e r  t h e  hearings had been concluded) does not ,  i n  a number 

of ins tances ,  support h i s  conclusions. W e  have concluded t h a t  t h e  compu- 

t a t i o n s  made by M r .  Trygg represent  t h e  b e s t  ava i l ab le  evidence, and we 

have, the re fo re ,  u t i l i z e d  those f igures  i n  ar : iv ing a t  our f ind icgs  on 

the  land c l a s s i f i c a t i o n  acreages. 

The lands t o  be valued a r e  located  i n  t h e  nor th-centra l  por t ions  of 

Minnesota, A l l  of t h e  lands involved a r e  encompassed wi th in  t h e  e x t e r i o r  

bounds of Royce Area 357 except fo r  a small  "trumpet-shaped" segmerit of  

Royce Area 507 extending t o  t h e  north-west and the  Mil le  Lac Reservat ion 

(Royce Area 454) which nearly adjoins Royce Area 357 on the  south. 

Accordingly, most of our findings and t h i s  opinion have b e e r d r a f t e d  wi th  

t h e  g r e a t e r  emphasis on Royce Area 357 with findings entered when necessary  

t o  r e f l e c t  d iverse  fac tors  a f f e c t i n g  market value of the  o the r  tracts 



14 Ind. C1.  Corn. 226 

involved. While our findings must necessariay deal a l so  with fac tors  

pertaining t o  both the 1855 and 1867 valuation dates, we have con- 

sidered with respect to  each of the t r a c t s  involved only those f a c t o r s  

which would have affected the f a i r  market value on the respect ive da tes  

involved . 
The subject areas a re  located i n  a portion of the country where 

the climate was ra ther  severe. The topography was generally l e v e l  t o  

gently sloping. The area contained a large network of streams and 

r ivers  with many lakes. There was much poorly drained land, As  we have 

found Royce Area 357 was c l a s s i f i ed  as 6.7% water and 22% swamp land. 

Over haif  of the areas were forested znd t h i s  contributed the  most 

valuable asse t  which the subject  lands possessed on the 1855 and 1867 

valuation dates, Smaller percentages of the areas were c l a s s i f i e d  as 

agr icu l tura l  land. About 16% of Royce Area 357 was located i n  t he  Red 

River valley. Royce Area 509 'also included lands i n  the west which were 

pa r t  of the f e r t i l e  Red River val ley (about 35% of Royce Area 509 was 

c l a s s i f i ed  as  agr icul tural  land). And Royce Area 507 had some 325,000 

acres (about 20%)of agr icul tural  lands located i n  the Ntrumpet-shaped" 

segment which extended outside ~ o y c e  Area 357, 

The subject  areas were sparsely populated a t  the time of va lua t ion ,  

Most of the white population i n  Minnesota was located i n  t he  southern 

portion, chief ly  around the present c i t i e s  of Minneapolis and S t .  Paul. 

The Terr i tory of Minnesota had been created i n  1849 and i n  1858 Minnesota 

was admitted t o  the Union, 
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Early transportation consisted of the overland trails which had 

been made by the Indians and on the navigable rivers wittiin the subject 

areas. The ?iississippi River had its source in Royce Area 357 and its 

numerous tribxtaries comprised an extensive river transportation system. 

In 1854 the railroad had reached the east bank of the Mississippi at 

Rock Island, Illinois, ?lose to 400 miles from Royce Area 357. There 

was steamship traffic down the Mississippi connecting St. Paul (about 

90 miles south of Royce Area 357) and Rock Island. In 1855 there were 

no railroads in Minnesota. The first rail lines were laid in 1862. By 

the end of 1867 there were 429 miles of track in Minnesota. The first 

railroad to enter Royce Area 357 was completed in 1871 (the line from 

Duluth to Moorehead). 

At the time of the 1855 and 1867 cessions, the law provided for 

the acquisition of public lands in Minnesota by purchase or settlement. 

The provisions of the pre-emption laws were extended to the Territory of 

Minnesota in 1854. In 1862 the Homestead Act permitted settlers to 

acquire 160 acres by residence, improvement and cultivation for five 

years, 

The first local land office for the sale of public land in Minnesota 

was established at St. Croix Falls, Wisconsin, in 1847, and the next year 

it was moved to Stillwater in Minnesota Territory. During the decade 

ending in 1858, all the various land offices in Minnesota sold about 

5,859,000 acres of land, of which about 4,113,000 were entered with 

bounty lands warrants and the remainder sold for cash. 
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In  1855 there  was v i r t ua l l y  no demand fo r  ag r i cu l t u r a l  land i n  

the area  of the  Red River Valley incladed within Royce Area 357. The 

leading wheat counties i n  Minnesota during the  1850 t o  1870 period were 

i n  the  south. It was not u c t i l  the ra i l roads  reached the  a rea  t h a t  

there  was any r e a l  i n t e r e s t  i n  the agr icu l tu ra l  lands of the  area .  This 

lack of demand for  agr icu l tu ra l  lands i s  c l ea r ly  demonstrated by t he  

land s a l e  f igures introduced by pet i t ioners .  Mr,  ~ a v i s '  land s a l e  

study covered the  period :from 1853 through 1875. Of t he  5636 s a l e s  

studied,  only 393 were agr icu l tu ra l  sa les .  There were no a g r i c u l t u r a l  

s a l e s  from 1853 through 1860. And through 1865 there  were only two 

agr iculbxral  s a l e s ,  I n  f a c t  through 1870, a da te  f i f t e e n  years  a f t e r  

the  1855 valuation date and three years a f t e r  the  1867 va lua t ion  date ,  

the re  were only  12 sa les  of agr icu l tu ra l  land. Those 12 s a l e s  a l l  

occurred i n  th ree  townships of Clay County watered by t he  Red River. 

As  of t h e  respective valuation dates over one-half of  t he  t r a c t s  

i n  question were timbered. The evidence c l ea r ly  ind ica tes  t h a t  t h e  

fo res ted  areas were a complicated patchwork of a g rea t  v a r i e t y  of 

species.  There were few so l id  blocks of any one species. A s  of  1855 

the  white pine consti tuted Royce Area 357's most valuable asset. While 

pe t i t i one r s  have vigorous 1 y contended t ha t  both the  white and Norway 

pine were of equal commercial importance ana value as  of both t h e  1855 

and 1867 valuat ion dates, we do not f ind t ha t  the  evidence supports such 

a contention. As of 1855 the lumbering industry,  which was j u s t  beginning 

i n  Minnesota, was'concerned only with the  white pine. I n  1867 t he  whi te  

pine c e r t a i n l y  dominated the  industry although the  Norway pine was j u s t  
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beginning to be recognized commercially. As Agnes Larson wrote in the 

History of the White Pine Industry in Minnesota, "Before 1855-90 the 

term lumbering as used in Piichigan, Wisconsin, and Minnesota applied 

almost exclusively co work in white pine. Even the red pine, incorrectly 

called the Norway, kriis little esteemed until the white pine w2s growing 

scarce." (Pet. Ex. 201, p. 5). And even when the Norway pine achieved 

a commercial importance, its value was less than the white pine. Both 

parties have agreed that the other numerous species found within the 

subject areas had no merchantable value as of the valuation dates involved 

in this case, 

Parts of Royce Area 357 (~articularly the eastern and south central 

portions) possessed some of the best stands of white pine in the State of 

Minnesota, However, there were other highly desirable areas of white pine 

which were closer to transportation facilities and lumber markets. The 

early sawmills were constructed to the south of Royce Area 357 and in the 

early days the St, Croix region northeast of )liuneapolis-St, Paul was a 

lumbering center, In Wisconsin the Cfiippewa River, which also emptied 

into the Mississippi, was an important lumbering area. 

As of 1855 lumbering in Minnesota was in its infancy, By 1867 it 

had, of course, increased in importance but it was not until the 1870's . 

and the coming of rail transportation that Minnesota's lumber industry 

commenced its dynamic growth. And it wzs not until 1890 that it really 

reached its height, During the period from 1850 to 1870 there was a 

continually expanding local market as the population of southeastern 

Minnesota increased. However, the lack of rail transportation limited 
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the markets which corrld be supplied economically w i t h  lumber from the 

area. While a prospective purchaser i n  1855 would have considered tha t  

adequate r a i l  transportation would eventually reach and extend in to  

Royce Area 357, he would hzve realized that  i t  would be a number of 

years a f t e r  1855. And un t i l  the railroads did reach the area the 

lumbering operations would remain limited. As Agnes M. Larson wrote, 

"Lumbermen early foresaw how railroads would af fec t  t he i r  industry. 

'What an enormous extent of country w i l l  buy lumber of us as soon as there 

a re  railroads to  carry it!' was the cry of newspapers a t  the 1-amber centers. 

Not one f i f t i e t h  as much lumber was manufactured i n  Minnesota as would be 

i f  railroads were established, said a paper from the Fa l l s  i n  1858'l (T& 

Wnite Pine Industry i n  >iinnesota, Pet. Ex. 201, p. 24). As wewill discuss 

l a t e r  i n  connection w i e h  the sales data, the eventual a r r i v a l  of the 

rai l road had a great impact on the demand arid prices fo r  land i n  the area. 

We are  i n  t h i s  case faced with some widely divergent estimates of 

the market value of the t racts  involved. For example ~ e t i t i o n e r s '  experts 

would value Royce Area 357 as follows: 

M r .  Trygg -- $15,925,375.00 

Mr .  Davis -- $15,200,000.00 

Defendant's expert valuation was: 

M r .  Newcornbe --$1,267,503.00 

While we have found tha t  much of the material which has been presented 

by these experts has been valuable i n  ass i s t ing  the Commission i n  a r r iv ing  

a t  a decision i n  th i s  case, we are unable t o  accept any of the experts t  

opinions respecting f a i r  market value. 
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In our Finding of Fact No. 80 we have set forth our findings 

concerning the expert testimony of John William Trygg, a professional 

forester and appraiser of timber lands, who was   resented by petitioners, 

We have entered our findings respecting meny of the deficiencies which 

we have noted in his analysis of the value of rhe timber located on 

the tracts involved. Mr. Trpgg's estimates were based on a mathemtical 

computation which used as a base the "actual cut" of timber on some eleven 

P. 

sample areas. As we have outlined in Finding of Fact No. 80(a) Mr. Trygg's 

"actual cut" figures led to a computation that the forested areas con- 

tained an average of 4803 board feet of timber per acre. This figure 

multiplied by the total tim5erland acreage in each tract and then 

multiplied by a stumpage value (adjusted to rsflect relative accessi- 

bility or marketability) produced the final valuation estimates. 

We have found that the computations have been based on m-ach specu- 

lation and assumption. Mr. Trygg has first assumed that both white and 

Norway pine were of equal value on the 1855 and 1867 valuations dates. 

We find that the evidence does not support this opinion. As we have 

previously stated, only white pine was sought in 1855. And in 1867 its 

value exceeded that of the Norway pine. 

In Mr. Trygg's sample tract number I1 we find the evidence indicates 

that 64% of the timber was Nolway pine. And of the 7 areas involved in 

sample tract number 11, the three located within Royce Area 357 had 69% 

Norway pine stumpage. In fact the actual per acre white pine stumpage 

(without .any "overrun adjustment") for sample tract 11 was only about 

726 board feet. Similarly, in sample area 10 we have found that Norway 
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pine comprised 90% of a11 the pine timber with an average per  ac re  white . 
pine stumpage of only about 320 board feet .  

We doubt the v a l i d i t y  of M r .  Trygg's application of the  "overrun" 

fac tor .  This involved increasing t he  volume of  the timber on a number 

of the  sample t r ac t s  based on an assumed increase i n  the volume of timber 

ac tua l ly  cut  over that  estimated from cruises of standing timber- Mr. 

Trygg found tha t  the log sca le  records-'.from one township i n  sample a rea  

I were 51.93% higher than the c ru i se  estimates. Assuming t h a t  t h i s  same 

percentage of e r ro r  would have applied t o  a l l  cruise  estimates, M r .  Trygg 

increased the  stumpage estimates f o r  sample areas 1, 2, 10 and 11 by 51.93%- 

I n  a number of o ther  sample areas  he used "sawmill cut" f igures ,  

The f igures  used admittedly extended f a r  beyond the valuat ion da tes  

involved i n  t h i s  case. I n  sample a rea  3 the  "figures" covered a period 

from 1898 t o  1925 o r  1926 -- some 43 t o  70 years a f t e r  the  2855 valuat ion 

date. While we doubt t he  v a l i d i t y  of the f igures used i n  sample a r e a  3, 

we note t h a t  t he  "estimate" given by M r .  Perske included many spccies  -- 
"they sawed everything, popple, and tamarack and birchft -- and t h a t  he 

could only guess how much of the  c u t  would have been wSite and Norway pine. 

We have i n  our findings s e t  f o r t h  some of the d i f f i c u l t i e s  we have 

noted i n  M r .  Trygg's e f f o r t s  t o  compute an overal l  stumpage f i gu re  f o r  

t h e  t r a c t s  t o  be valued. We have done so mainly because p e t i t i o n e r s  

have placed such an emphasis on t h i s  4803 board fee t  f igure,  even urging 

r e j e c t i o n  of dsfendant's expert valuation because of h i s  f a i l u r e  t o  

o f f e r  evidence of the timber quantity. Also pet i t ioners '  o ther  exper t  

witness, M r .  Davis, accepted M r .  Tryggls computation as  a bas i s  f o r  p a r t  
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of his own opinion of value. O f  course we believe tha t  timber quantity,  

especially white pine, was an important factor to be weighed i n  valuing 

t h e  t rac ts  i n  1855 and 1867. But even i f  M r .  Trygg's "stunpage" figures 

were ent i rely sound and acceptable, we do not mean to  indicate  t h ~ t  we 

would accept his method of multiplying a stumpage figure by a u n i t  

price t o  arr ive a t  an overall  market value determinat:on. We have had 

occasion many times to  discuss such methods and we have, following 

numerous covlrt decisions, rejected such a method of evaluation as not 

being i n  accordance with legal ly  approved standards. Nooksack Tribe 

v. Unized Stztes,  6 Ind. C1. Corn, 578, aff 'd  C Cls. - (July 1 2 ,  

1963), cert .  denied, Jznuary 20, 1964. 

We have examined carefully the evidence concerning the  stumpage of 

white pine and Norway pine i n  the subject t racts .  Pe t i t ioners  have 

contended fo r  the 4,803 board fee t  per acre average t o  which we have 

jus t  referred, Defendant, while maintaining tha t  on the valuat ion dates 

timbered areas were sold by the acre not by stumpage, has contended t h a t  

the pineries on the involved lands covered not t o  exceed 18% of t h e i r  

t o t a l  acreages. We cannot accept e i ther  figure, But, qu i t e  frankly,  

we a r e  unable t o  subst i tute  a precise figure which we believe would 

r e f l ec t  the t rue  s i tuat ion on the respective v a l u a t i o ~  dates ,  The 

white and Norway pine occurred i n  widely dispersed areas throughout the  

forested portions of the subject t rac ts .  The stumpage of the  two species 

i n  the various areas was subject t o  extreme variations.  Clear ly the re  

were within the subject t r ac t s  a number of "pineries1' where the  stampage 

would have averaged and even greatly exceeded the 4803 board f e e t  f igure.  
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Many areas would even have possessed that  average footage of white 

pine alone. As we have mentioned there was, i n  Cass County, a s ingle  

white pine which yielded 6300 board feet  of lumber. There were acreages 

which reportedly yielded 94,000 board feet per acre. But there w e r e  a l s o  

many forested areas which included l i t t l e  or n3 pine. However, we do 

believe tha t  the evidence indicates tha t  the subject t r ac t s  included some 

of the best  stands of white and   or way pine i n  the en t i re  S ta te  of Minnesota. 

With respect t o  stumpage we believe the subject t r a c t  would have a t  l e a s t  

equalled the stumpage averages of any other large forested areas i n  the  

s t a t e .  But the  evidence i s  simply not available to  permit any de f in i t ive  

determination of an average per acre stumpage which could be mathematically 

applied t o  the  5% million forested acres i n  Royce Area 357. 

Pet i t ioners  have urged that a determination of timber quantity 

(white and Norway pine timber) i s  required. And they have argued t h a t  

timberlands were sold on a stumpage rather  than an acreage bash. .  We 

do not agree t h a t  a determinztion of an average per acre stumpage f igure  

must be made i n  th i s  case before the f a i r  market value can be arrived 

at, I n  considering the market value of large t r ac t s ,  as herein involved, 

with widely dispersed and broken forest  patterns of many interspersed 

species and with the conditions existing on the valuation dates with 

respect t o  accessibi l i ty ,  transportation and markets, we do not believe 

t h a t  an average per acre stumpage figure would be determinative of the  

f a i r  market value of the forested areas, There i s  a l so  the fur ther  

problem of different iat ing between the white and Norway pine stumpages, 

And we a lso  note that  peti t ioners1 expert appraiser, M r .  Davis, did not  
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i n  the  f i na l  analysis  re ly  on stumpage figures i n  a r r i v ing  a t  h i s  

ul t imate estimate of f a i r  mzrket value. His f i n a l  conclusion was based 

on h i s  market data study. 

We turn now to  pet i t ioners '  "principal" expert witness, Pir. W. D. 

Davis. I n  our Finding of Fact No. 81 we have s e t  f o r t h  i n  d e t a i l  h i s  

approaches to the  issue involved and our findings with respect  t o  t he  

various factors upon which he has r e l i ed .  M r .  Davis considered two main 

approaches to  the question--the cos t  approach and the  market da t a  approach. 

We s h a l l  not dvell on M r .  Davis' cos t  approach, which he himself 

s t a t e d  has recognized l i n i t a t i ons  and can only serve as  "the h ighes t  

l i m i t  of market value." I n  following t h i s  approach M r .  Davis has used 

M r .  Trygg's t o t a l  stumpage figures. We have already discussed t h e  

d i f f i c u l t i e s  we have found w i t h  those f igures .  We do note t h a t  M r .  Davis 

has reduced the  product, however, by multiplying t o t a l  stumpage by a 

s t r a i g h t  50 cents per thousand board f e e t  t o  a r r i v e  a t  a timbered a r ea  

f i gu re  fo r  Royce Area 357 of $14,124,000.00, considerably l e s s  than  

M r .  Trygg's computation. In t o t a l i ng  h i s  "values of the  par t s"  we no te  

t h a t  M r ,  Davis has even assigned a 50 cents  per ac re  va lua t ion  t o  the 

swamp lands i n  Royce Area 357. 

M r .  Davis' ultimate opinion of the  f a i r  market value of t h e  t r a c t s  

involved was based on market data. We have i n  our f indings s e t  f o r t h  

much of the  data which Hr. Davis assembled from h i s  study, We have 

found M r ,  ~ a v i s '  compilation of s a l e s  data t o  have been very exhaust ive ,  

and he has gone to  great lengths t o  organize and analyze t h e  r e s u l t s  

of  h i s  study. While we could not include a l l  of t he  various t a b l e s  
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and groupings in our findings, we have given careful consideration to 

all of them. And while we cannot accept Mr. ~avis' ultimate conclusion 

of value, we have found hls work to be of great assistance in reaching 

our decision in this case. 

We find from a careful review of the data that land sales were very 

slow in the period immediately following the cession of Royce Area 357. 

In fact there were only 10 sales within Royce Area 357 in the eleven year 

period following the 1855 valuation date. The number of transactions 

increased thereafter, but it was not u~til the 1870's that there was 

signrficant activity in the private sale of lands in Royce Area 357. 

From 1856 through 1870 (a period extending to fifteen years after the 

va1uation:date) there were only 429 "in" sales within Royce Area 357 

tabulated by Mr. Davis. This represented only 15% of the 2,895 private 

trinrr sales used in his analysis. In the five year period 1871 through 

1875 (sixteen to twenty years after the 1855 valuation date) there were 

2,466 "in" sales or 85% of those used in the analysis of inside sales. 

The great increase in real estate activity after 1870 was, we believe, 

occasioned in large measure by the development of rail transportation 

in the area. 

We have noted also instances where a large number of sales used 

in the analysis are grouped in certain areas. For example there are a 

large number of "out" sales in St. Louis county. There were 846 such 

transactions--or 30% of all the "outside" sales included in the Royce 

Area 357 study. This was twice the number of sales in the next highest 

county (Morrison with 422 sales). The average consideration for the 

St. Louis "out" sales was the highest--$6.25 per acre. We have examined 
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those S t .  Louis County s a l e s ,  and we f ind t h a t  most of them occurred 

i n  t h e  Duluth area on Lake Superior to  the  e a s t  of Royce Area 357. 

And a number of the  sa les  involved l o t s  i n  Duluth. Cer ta in ly  t r ansac t ions  

involving only an ac re  o r  two f o r  a p r i ce  of severa l  hundred d o l l a r s  an 

a c r e  cannot be advanced as any evidence of the  f a i r  market va lue  of a 

10 mi l l ion  a c r e  t r a c t .  It i s  ra ther  amazing t o  f ind  s a l e s  such a s  

,C t r ansac t ion  number 7242 involving on'e ac re  of land i n  Duluth s o l d  by 

Cox t o  Cox f o r  $1500.00 included i n  an ana lys i s  of s a l e s  t o  be  used i n  

t h e  sub jec t  case. 

We have i n  oEr findings s e t  for th  a coinparison of the  S t .  Louis 

County sa les  and those lloutside'l Royce Area 357. There were 846 

"out" s a l e s  -- only 344 "in" sales.  The "out" s a l e s  averaged $6.25 -- 
t h e  "in" s a l e s  averaged $1.29. There w e r e  no "in" sales p r i o r  t o  1872. 

There was only one "in" s a l e  i n  1872, none i n  1873, 108 i n  1874 and 235 

i n  1875. 

The reason f o r  t h e  sharp d i spar i ty  i n  b ~ t h  p r i c e s  and apparent  demand 

f o r  land wi th in  t h i s  one county can be explained by t h e  h i s t o r y  of t h e  

development of t h e  Duluth area. A s  set f o r t h  by Agnes M. -rsorr i n  h e r  

book on t h e  white pine i n  Minnesota, t h e  Duluth a r e a  received t h e - b e n e f i t s  

of a n  extens ive  promotion by Jay Cooke and h i s  a ssoc ia tes .  The Cooke 

i n t e r e s t  i n  Duluth began i n  1868; he b u i l t  a $50,000 e l e v a t o r  t h e r e  i n  

1869; t h e  railway reached Duluth i n  1870; t h e r e  was a panic i n  1873. 

This s imple chronology of events i s  s t r i k i n g l y  r e f l e c t e d  i n  t h e  yea r ly  

number of sa les  and the  consideration per ac re  f igures  f o r  t h e - s t .  Louis 

"out" s a l e s .  As Agnes M. Larson wrote, "From 1866 u n t i l  t h e  pan ic  came 
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i n  1873 Jay Cooke was an important f igure  i n  the growth of Duluth and 

i n  the  s a l e  of the surrounding pinelands.'' (Pet. Ex. 201, P. 268) 

M r .  Davis has recognized t h a t  h i s  s a l e s  analysis  included improved 

r ea l  es ta te .  We agrez t ha t  any use of sa les  data must take i n to  con- 

s idera t ion  such improvements, However, we do not believe t h a t  the  value  

of inprovements i s  subject  t o  a simple mathematical computation from 

Census data. The f igures  used by M r .  Davis from the  1900 Census involve 

a comparison of "valuest1 fo r  "land and improveaents except buildings" 

and ' k i l d i n g s . "  Therefore improvements such as  plowed f i e l d s  o r  fencing 

would appear i n  the  f i r s t  value category while buildings would appear 

under t h a t  value category. Of course it i s  well recognized t h a t  t h e  

census valuations a r e  merely t he  r e s u l t s  of answers received from farm 

operators, many of whom have no c l ea r  bas is  f o r  est imating value. As 

we s t a t e d  i n  our recent  decision i n  a Nez Perce case, t he  Census Bureau 

recognized t h e  l imi ta t ions  of these  f igures  and commented t h a t  while it 

was known t h a t  va r ia t ions  t r is ted it was d i f f i c u l t  t o  e s t ab l i sh  checking 

procedures that would disc lose  inaccurate estimates, (Nez Perce Tribe 

of Indians v. The United Sta tes ,  13 Ind, C l .  Comm. 184, 244). 

I n  discussing h i s  computatibn t ha t ,  according t o  t h e  Census r epo r t ,  

%uildings a c t u a l l y  contributed only 16.735% of t he  t o t a l  farm value,'' 

Mr .  Davis made spec i f i c  comment on one county. He wrote "It is  i n t e r e s t i n g  

t o  no te  tha.t i n  Clay County buildings contributed only 12.25% of t h e  t o t a l  

value." (Pet, Ex. 234, p. 172). The Commission has noted t h a t  i n  S t .  

Louis, Cass and I t a sca  Counties, where the  g rea tes t  number of s a l e s  were 

taken (2824 s a l e s  out  of the 5636 t o t a l ) ,  the  percentages were 28-35, 

20.03 and 29.11, respectively. 
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We have also noted the means by which Mr. Davis was mathematically 

able to precisely compute his 23.6% "discount for size." Mr. Davis 

found that in 1853 a ship canal company in Michigan had accepted a 

state grant of 750,000 acres (the acreage to be selectivelycchosen) in 

return for the construction of a canal. The ultimate cost of the con- 

struction was $999,802.46 which had a relationship to, the 750,000 acre 

grant of $1-33 per acre, which figure Plr. Davis used as the purchase 

price- for this "large transaction." Comparing the $1.33 figure with 

the $1.74 average consideration reflected in his sales data through 1855 

(adjusted for improvements), he arrived at the 23.6% figure. At the 

time the grant was accepted the estimated cost of the canzl would have 

amounted to 74.3 cents per acre. And if Mr. Davis had chosen to use 

that figure in his computation the resulting discount for size would 

have been 57.3%. 

But the fact remains that the ship canal arrangement was not a sale. 

It occurred in Michigan. It involved dissimilar lands (mineral lands 

were included). The lands vere selected not in one unit but were widely 

scattered. And it does not provide any basis for mathematically computing 

a "discount for size." 

In our Finding of Fact No. 81(e) we have set forth the "large land 

sales" which Mr, Davis gave "careful con~ideration.'~ He described the 

St. Mary's Canal lands in the Michigan Peninsula as "probably the most 

comparable area to the subject property." The evidence does not support 

such a conclusion. The other large transactions include more doubtful 

tr2nsactions by the St. ~ary's Canal Company (i.e., sales to Harvey and 



14 Lnd. C1. Corn. 226 

Fairbanks); sa les  i n  such remote locations as  Kansas, Pennsylvania, 

I l l i n o i s ,  Colorado, and New Mexico; sales  of p r a i r i e  lands and operating 

farms; and a "sale" which was i n  f ac t  a mortgage. While M r .  Davis 

concluded t h a t  the large sales indicated a value of $1.50 per acre  for  

Royce Area 357; $2.00 per acre for  Royce Area 507; and $2.10 for.Roycec 

Area 509, we cannot agree. We find no basis  whatever for  cor re la t ing  

the large sales  t o  the f a i r  market value of the  subject  t r a c t s .  I n  f a c t  

i t  would seem t h a t  M r .  Davis himself recognized the d i f f i c u l t i e s  f o r  he 

remarked t h a t  "the Cherokee Neutral Land was en t i r e ly  d i f f e r en t  from the 

land i n  Cession 507" and tha t  the Broadlands %as s imi la r  t o  cess idn 507 

only i n  t h a t  a substant ia l  sum of money was involved and the  da t e  was 

near t o  the  date  of Cession 507" and tha t  the  Ohio Company s a l e  and the  

Erie  County, Pennsylvania, purchase was "not very s imi la r  t o  t he  subjec t  

property except i n  size." 

We believe t h a t  the 5636 sa les  introduced by pe t i t ioners  i nd i ca t e  

t h a t  as  of both 1855 and 1867 there  was a l imited demand f o r  timbered 

lands i n  the  subject  t rac t s .  The lands which were bought during the  

valuation periods involved i n  t h i s  case were carefu l ly  chosen. Even 

M r .  Davis' 47 "largef1 sa les  did not involve one large t r a c t  but r a t h e r  

were assemblages of small selected t rac t s .  Agnes M. Larson described a 

purchase of 1900 acres i n  I tasca  County i n  1882 a s  follows: 

Those 1900 acres were located i n  nine d i f f e r en t  sect ions  of 
the township, an indication t h a t  they were carefu l ly  chosen. 
Lumbermen r a re ly  located a l l  t h e i r  purchases i n  one place; 
any spot  with poor timber was omitted. (Pet. Ex. 201, p. 276) 

The average per acre prices, therefore, r e f l e c t  i n  general the  f a i r  mar- 

ke t  prices f o r  the  selected areas which were most favorably located with 
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respect to the quantity and quality of pine timber and its accessibility. 

Certainly the remote timbered areas, most of the agricultural land, the 

swamp lands, and those areas not possessing good stumpage of white pine 

were not actively sought. And the values for such relatively undesirable 

areas are not fairly represented in the arithmetical average computation 

of the per acre consideration   aid for the 5636 sales. 

While there was much good land in the tracts involved, there were 

also less desirable areas. In 1855 and 1862 not all of the timbered lands 

were econoniically accessible. On the valuation dates the limited demand 

for comercia1 lunber also affected the extent of any area which could 

be logged, The "relative marketability" factor is demonstrated by Mr. 

Trygg in his valuation computation. Of his estimated 26,793,482 M.b.f. 

in Royce Area 357 he applied the following percentage reductions: 

Relative 
Marketability Stumpage in Area 

Mr. Trygg also recognized that it would require a considerable period 

of time to market lumber cut on Royce Area 357. Kis estimate of the pro- 

jected probable sale of that lumber was : 
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This covers a ~ e r i o d  extending to  45 years a f t e r  the valuation date.  

I n  the f i r s t  10 years M r .  Trygg projects only a 7% sa l e  of the lumber 

and the f i r s t  20 years only a 22% sale.  

We have i n  our Finding of Fact No. 82 s e t  for th b r i e f ly  the c r i t i c a l  

considerations and conditions which defendant's expert, M r .  Dewey Newcombe, 

weighed i n  reaching his conclusion of value. While we would agree t h a t  

those factors would have affected the f a i r  market value of the t r a c t s  i n  

question, we cannot accept what we view as  an overly pessimistic opinion 

expressed by M r .  Newcornbe. He has with respect t o  Royce Area 357, a f t e r  

excluding almost 3 million acres of swamp land as valueless, placed an  

average per acre  value of only 20 cents per acre on the "dry lands." 

This resulted i n  a valuation of $1,267,503.00 or an overal l  average per  

acre valuation of only about 12 cents per acre.  Afaer reviewing a l l  of 

the evidence of record including a l l  of the factors mentioned by M r .  

Newcornbe, and including the private sales  data  and other evidence in t ro -  

duced by pet i t ioners ,  we conclude that  the f a i r  market value of t h e  subjec t  

t r a c t s  was substantially higher than the opinions of value expressed by 

M r .  Newcombe. 

The Commission has considered tha t  the "fair  market value" of each 

of the respective t rac ts  as a whole i s  the proper method of reaching our 

decision i n  t h i s  case. Market value has been variously described and 

defined, Both M r .  Davis and M r .  Newcornbe have used the same def in i t ion:  

Market value is  the highest pr ice estimated i n  terms of 
money which the land w i l l  bring i f  exposed for  sa l e  i n  the 
open market with a reasonable time allowed t o  find a pur- 
chaser buying with knowledge of a l l  the  uses to  which it i s  
adapted and for which it i s  capable of being used. Sacramento, 
e tc .  R. R, Co. v. Heilbron, 156 Cal. 408; 104 Pacif ic  979. 
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We have weighed a l l  of  those factors and conditions which we bel ieve 

both t he  prcspective well  informed s e l l e r  and t he  wel l  informed buyer 

would have considered i n  dealing wi th  each of t h e  respec t ive  t r a c t s  as  

of the  vzluat ion dates involved. 

As of 1855 any well  informed buyer o r  s e l l e r  would have taken i n t o  

consideration,  with respect  t o  Royce Area 357, t he  immense s i z e  of the  

t r a c t  and t h e  length of time and expenses involved i n  hzndling and dis-  

posing of such a l a rge  area;  i t s  r e l a t i ve ly  remote l oca t i on  i n  1855; t he  

. sca rc i t y  of white population; the  absence of r a i l r oad  t ranspor ta t ion ;  t h e  

I i n i t a t i o n s  of ava i lab le  markets f o r  lumber products from the  area;  the  

v a s t  f o r e s t s  surrounding the  area d i i ch  were capable of a l s o  supplying 

lumber products f o r  many of the  same markets; and tln lack of any s t rong  

demand fo r  such lands. However, the well  informed buyer and s e l l e r  

would a l s o  have considered the  quantity and qua l i t y  of t h e  f i n e  stands 

of white p ine  which were generally located i n  areas  throughout t h e  

fo res ted  sec t ions  of the  area; the evidence of s t e a d i l y  increas ing white 

population; t h e  expanding markets for  lumber products; t h e  knowledge t h a t  

r a i l r oads  would eventually serve the  a rea  and r e s u l t  i n  g r e a t l y  expanding 

t h e  markets which could be served from t h e  area;  t h e  presence of a water 

t r anspo r t a t i on  system which provided acces s ib i l i t y  fo r  much of t h e  timber; 

and t h e  evidence of t he  prices which were being   aid fo r  choice lands 

which were favorably located. 

With respec t  t o  the  Mille Lac Reservation, Royce Area 454, we have 

i n  general  considered the  same factors as we have mentioned f o r  Royce 

Area 357 ( t he  valuation dates a r e  the  same). Of course t h e  s i z e  f ac to r  
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was not  as  s ign i f ican t  with the Mille Lac area which was only 60,365-39 

acres.  Further, as  determined by t he  Court of Claims there  was a s l i g h t l y  

g rea te r  percentage of pine timbered acreage--36,028.14 acres pine timber 

out of a t o t a l  of 61,028.14 acres o r  59%. The Court of Claims found t h a t  

25,000 acres was agr icu l tu ra l  lands (Finding X I I ,  47 C. Cls. 415, 430) 

but i n  the  opinion the  Court s t a ted  t h a t  the 25,000 acres of s a i d  land 

was "swamp o r  agr icu l tu ra l  land upon which no pine timber grew0 (47 C. 

Cls. 415, 461). Defendant's expert has c l a s s i f i ed  only 662.75 acres  a s  

swamp land following the Court of C l a i m s  decision on remand from t h e  

Supreme Court (51 C. Cls. 400). This i s  an ins ign i f ican t  amount of swamp 

land and we have found t ha t  the  reservation was 59% timbered and t h e  re- 

maining 41% was agr icu l tu ra l  land. Located a t  t he  southern border o f  

Royce Area 357, t h e  Mille Lac Reservation was c loser  t o  the  lumber markets 

t o  the  south. 

Likewise t he  well informed prospective buyer and seller i n  1867 

would have viewed the  Royce Area 507 t r a c t  i n  much t he  same l i g h t  as we 

have b r i e f l y  outl ined with respect t o  Royce Area 357, O f  course many o f  

t he  favorable aspects were more favorable i n  1867 and the  de t e r r en t s  were 

not  as grea t  i n  1867. The lumber industry had progressed i n  t h e  per iod 

from 1855 t o  1867. Norway pine was being recognized as a valuable  

commercial species,  and it would have consti tuted an element of va lue  al- 

though not  near ly  as  great  as  the white pine. Population had increased,  

ra i l roads  were being b u i l t  closer t o  the  area,  large timber opera tors  

were becoming ac t i ve  i n  Minnesota, and agr icu l tu ra l  lands w e r e  j u s t  

coming i n t o  demand i n  the  area. The percentage of timbered lands i n  
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Royce Area 507 was about the same as for Royce Area 357. Royce Area 507 

did have slightly more agriculturzl land and less swamp land and water. 

Royce Area 509, 2lso to be vzlued 2s of March 19, 1867, was similar 

to Royce Area 507 and substantially identical factors applied to both. 

Royce Area 509 did, however, hzve a greater percentage of agricultural 

lands (about 35.9% as compared with 20.1% for area 507). The swamp lands 

and water areas were less in Royce Area 509. The timbered areas were about 

the same. Accordingly, Royce Area 509 with less water area and swamp;lZtnds 

had a slightly higher fair market value than did Royce Area 507. 

After considerhg the above and all the evidence of record, it is 

the conclusio~ of this Commission that the fair market value of each of 

the respective tracts as a whole was, on the pertinent dates, as follows: 

, ..- Average 

Area - Date - Acreage Value Per Acre 

Dkt. No, 18-B 357 Feb. 22, 1855 10,233,700 $5,628,535.00 $0.55 
454 Feb, 22, 1855 60,365.39 39,237.00 0.65 

Dkt. No, 18-N 507 March 19, 1867 1,621,678 1,297,340.00 0.80 
509 March 19, 1867 814,960 692,715.00 0.85 

We have in our Pinding of Fact No. 84 made our determinations with 

respect to the consideration paid by defendant to each of the two enkities: 
C 

the Mississippi Bands; and the Pillager and Lake Winnibigoshish Bands, for 

the cession of Royce Area 357. The parties have not devoted much attention 

to the matter of the consideration paid for the cessions' involved in these 

two dockets. Defendant has contended that the full amount set forth in a 

General &ocounting Office report ($1,457,497.64 total) should be used as 

the disbursement figure. Petitioners have contended that the agreed con- 

sideration could not have exceeded $1,364,225.00, but they have not 
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made objection t o  any spec i f i c  item i n  the  General Accounting Office 

schedule. 

We have considered the  claimed disbursements, item by item. There 

i s  no purpose t o  be served by de ta i l ing  each item i n  t h i s  opinion. We 

have disallowed those expenditures which were made for  purposes no t  

provided fo r  i n  the  1855 Treaty or  which exceeded the amount spec i f ied  

i n  the  t reaty .  We did under item 10, Finding of Fact 84(a), allow the 

disbursement of $13,810.79 i n  excess of the  r lu t i l i ty ' l  payments where it 

appeared t h a t  the re  was a $15,000.00 balance avai lable  under another 

t r e a t y  provision permitting such a balance t o  be expended "in t h e  same 

manaer as  t h e i r  annuity money." I n  view of the  f ac t  t h a t  a por t ion of 

t h e  "annuity money" could be spent f o r  purpose of u t i l i t y  and fu r the r  

considering t h e  discretionary power of the  President, s e t  f o r t h  i n  

A r t i c l e  5, t o  withhold any moneys and expended them for  t he  bene f i t  of 

t he  Indian families,  we believe t h a t  t h i s  item was properly included as 

p a r t  of t he  consideration : zid under t h e  t reaty .  We s imi la r ly  allowed 

disbursement of "annuity goodsff f o r  "annuity money" i n  i t e m  5, Finding 

of Fac t  No, 84(b). We disallowed an i t e m  which included expenditures 

fo r  insurance. Such a payment is  no t  a pa r t  of the  consideration,  

In view of  the  f ac t  t h a t  the  1855 Treaty involved two separate ,  
- - 

d i s t i n c t  e n t i t i e s  whose t r ea ty  payments were spec i f i c a l l y  segregated 

and f o r  whose benef i t  separate money judgments a r e  to be entered,  we . 

cannot include as consideration t he  $71,419.58 item f o r  insurance, t r ans -  

port4tlon,  and d i s t r ibu t ion  of annui t ies  t o  t he  Mississippi  Bands and t h e  

P i l l a g e r  and Lake Winnibigoshish Bdrids. 

. . . . 

. -. r . . .  - . - -  . - .  . . .  
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The disbursements which we have found to have been made as part of 

the consideration totaled: 

Mississippi fjands $ 469,332.00 
Pillager and Lake 
Winnibigoshish Bands 865,354.85 

Total $1,334,686.85 

This total is actually slightly less than the total amount of disburse- 

ments which petitioners conte2ded could not be exceeded. However, as we 

have previously discussed, the Mille Lac Reservation (Royce Area 454) was 

set aside for the Mississippi Bands, and its fair market value ($39,237.00) 

is to be added to the consideration figure for the Mississippi Bands. 

Our determination concerning the consideration disbursements made 

under the Treaty of March 19, 1867, are set forth in Finding of Fact 

No, 85. Defendant listed payments totaling $431,368.78. Petitioners 

contended that the agreed consideration could not have exceeded $150,000.00. 

However, petitioners have made no objections to any specific items, We have 

set forth our findings concerning the 1867 Treaty disbursements item by 

item. 

The two largest categories are agriculture and education. The treaty 

provided for an expenditure of $5,000.00 for the purchase of cattle, 

horses, and farming utensils and for improvements to open farms. There 

was a further provision to expend $6,000.00 a year for 10 years and so 

long thereafter as the President might deem proper, to promote agriculture. 

Under these provisions we have found the disbursements for various zgri- 

cultura1,purpose to have been proper items of consideration disbursed 

pursuant to treaty provisions. 
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With respect to education the treaty provided for $5,000.00 for the 

erection of school buildings and $4,000.00 each year for 10 years and 

as long as the President might deem necessary for the support of schools. 

We have found that the $246,743.03 disbursements under item 7 for 

II education" were made pursuant to treaty provisions. 

Both the agricultural and educational disbursements exceeded the 

"minimum1' payments stipulated by the treaty. The educational payments 

were continued through 1932; The disbursements were made pursuant to the 

proviso which gave the President discretionary power to extend the annuity 

payments beyond the mandatory 10 year period if a necessity existed for 

such payments. These discretionary payments are similar to those involved 

in the case of Pawnee Indian Tribe of Oklahoma et a1 v. The United States, 

8 Ind. C1. Conun, 648; affirmed in part, overruled in part, 157 C. Cls. 

134; cert. denied, 370 U. S. 918. In that case we held that payments 

provided for in a treaty of cession, which payments are left to the 

discretion of the President, should, when made, be included in detemin- 

ing what consideration-was paid for the ceded land. The Court of Claims 

agreed that defendant is entitled to credit for such amounts, 

We have disallowed those items which we have found were not specif- 

ically enumerated in the treaty or those expenditures which exceeded 

stipulated amounts. We have also disallowed an item which included ex- 

-pendi tures for insurance. 

With respect to Docket No. ,18-B we have applied the average per acre 

valuation of Royce Area 357 to each of the two tracts involved, as follows: 
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Mississippi Bands 

4,452,100 acres x $0.55 = $2,448,655-00 

Pillager and Lake Kinnibigoshish Bands 

5,781,600 acres x $0.55 = $3,179,880.00 

The consideration received by each of these entities for the cession 

of their lands was: 

Mississippi Bands 

Disbursements $469,332.00 
Value of Mille Lac Reser- 
vation (Royce Area 454) 39,237.03 

Total $508,569.00 

Pillager and Lake Winnibi- 
goshish $855,354.85 

Weighing the fair market value of each of the two tracts against 

the consideration received for their cession, we have concluded that 

the disparity was so great as to make the consideration unconscionable, 

and petitioners are entitled to recover under Clause 3, Section I1 of 

the Indian Claims Commission Act. Accordingly, we have determined that 

the Minnesota Chippewa Tribe is entitled to recover on behalf of: 

(1) the Mississippi Bands the s m  of $2,448,655 less 
payments on the claim in the amount of $509,569.00 
leaving a net sum of $1,940,086.00, and 

(2) the Pillager and Lake Winnibigoshish Bands the sus 
of $3,179,880.00 less payments on the claim in the 
amount of $865,354.85 leaving 'a net sum of $2,314,525.15 

These awards will, however, be chargeable with any allowable gratuitous 

offsets which were paid to the respective entities. 

In the matter of Docket No. 18-N, Cause 11, we have found- that the 

Mississippi Bands received consideration totaling $1,083,387.86 for the 
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cession of land having a fair market value of $1,297,340.00. Thus we 

have found that the Mississippi Bands received consideration which was 

about 83% of the fair market value of the lands which they ceded. To 

recover on the grounds of unconscionable consideration it must be shown 

that the disparity of the price paid and the then fair market value of 

the iand was "very gross." Payment of 83% of the value is not a "very 

gross" disparity, The slight difference in amount which we have found 

does not shock our conscience. Petitioners are not entitled to recover 

under Cause IF of Docket No. 18-N. 

Both causes of action under Docket No. 18-N having been disallowed, 

this case will now proceed to a determination of the gratuitous offsets, 

if any, allowable against the award to be entered in the matter of 

Docket No. 18-B. 

Wm. M. Holt 
Associate Comissioner 

We concur: 

Arthur V . Wa tkins 
Chief Commissioner 

T. Harold Scott 
Associate Comissioner 

. . . . .  




