
14 Ind. C1. Corn. 204 

BEFORE 'I"' INDIAN CLAIMS COMMISSION 

H A N N M T I U  INDLAS\TS, ET AL. , ) 
DOCKET NO. 29-0, 

) 
Plzintiffs, ) 

) 
KANNAKIIILLE ILQIPhTS, ET a,, ) 
DOCKET NO. 29-E, 1 

1 
Pla in t i f f s ,  ) 

1 
V. 1 

1 
THE U M T E D  STATES OF AMERICA, ) 

Defendant. ) 

Docket No. 29-D and 
Docket No. 29-E. 

Decided: October 14, 1964 

Appearances : 

Walter fI. Maloney, Attorzley fo r  
Pet i t ioners ,  

Walter J. Muir, with whom was 
Mr. Assistant Attorney General 
Ramsey Clark, Attorneys for  the 
Defendant, 

OPINION ON DEFENDANT'S MOTIOXS TC, DISMISS 

Watkins, Chief Commissioner, delivered the opinion f o r  t h e  Commission. 

The pet i t ions  i n  the  above dockets w e r e  f i l e d  herein  on l5arcl-i 14, 

1950. In Docket No. 29-D - the pe t i t ioners  are asking addi t iona l  com- 

pensation f o r  c e r t e n  lands t h a t  were ceded t o  the United S t a t e s  under t h e  

Treaty of July 4, 1805 (7 Stat .  87). The ceded lands are o f f i c i a l l y  

designated as Royce Areas 53 and 54, and they are  located i n  nor th  c e n t r a l  

Ohio sou&-of and adjoining Lake Erie. I n  Docket No. 29-E t h e  p e t i t i o n e r s  

seek addi t ianal  compensation f o r  laads ceded t o  t he  United S t a t e s  under t h e  

Treaty of November 17, 1807 (7 Stat .  105). This par t icu la r  area is located 

i n  southeastern Michigan and northern Ohio, and is known as Royce Area 66. 
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i n  both of these cases the  pe t i t ioners  are two Potawatomi Indian 

communities, tke H;;nndnville fndicq Cnmnunity of Wilson, Michigan, and the 

Forest County Po=avatcmi Comnunity of Craadon, Wisconsin. The four 

individual pl .z int l f fs  a re  members ~f these Cwo communities. For the sake 

of convexience we s h a l l  a t  t i m e s  r e f e r  t o  the p l z i n t i f f s  co l lec t ive ly  as 

e i ther  the  Hanr,&vilLe Indians, Hannahville group, or pe t i t ioners  . 
As s e t  fo r th  i n  tke  two pe t i t ions ,  the Hannahville pe t i t ioners  base 

t h e i r  - r ight  t o  recover under bo{& the 1805 and 1807 t r e a t i e s  of cession 

on t h e i r  allegazion t h a t ,  and we quote: 

11 . , . +"ey a re  descendants and the successors 
i n  i rkeres t  of the  Pof a w a k m i  Indians who, and the 
Potawatmi India Nation t h a t  m e d  and Lived upon the 
lands hereinafter described . . ." L/ 
OE Jz ly  21, 1950, t he  defendant answered both pe t i t ions  i n  which, 

besides denying l i a b i l i t y ,  it alleged that the United States  did  no t  con- ' 

clude the  1805 and 1807 treaties with any so-called Potawatomi Tribe or  

Nation of Indians, but ra ther  wi* tha t  band of Potawatomi Indians, known 

as  the  Potawatomi Indians of the  Huron, 

On March 29, 1959, the  defendant f i l e d  ident ical  motions t o  dismiss 

the  pe t i t ions  in Docket Nos. 29-D and 29-E on grounds tha t  the Hannahville 

Indians have no gentiine i n t e r e s t  i n  the  subject  matter of these lawsui ts  

because ( I )  the 1805 and 1807 t r e a t y  par t ic ipants  were not t h e  Potawatomi 

Nation as pe t i t i one r s  contend bct ra ther  the Potawatomi of the Huron, a 

separate = iba l  land-owning en t i t y ,  and (2) the Hiunahville pe t i t i one r s  can 

1/ Par, 2(a) pe t i t i ons  i n  Docket Nos, 29-D and 29-E. - 
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show no ancestra l ,  legal,  o r  other connection with the Potaxatomi of the  

Huron or descendznts thereof. Thus, says tke defendant, t he  pe t i t i one r s  

have co r i g h t  t o  ~ z i n t a i n  these lawsuits on the i r  own behalf ,  o r  Fa a rep- 

resentat ive czipacity i n  behdf  of the Potawatomi of the Huron, or descend- 

vlts thereof. I n  support of i t s  posit ion the defendant c i t e s  the  Commis-  

s ion ' s  d e c i s i m  i n  the case of Przir ie  Band of Potawatmi Indians e t  al., 

v. United States,  (Dkt. .Nos, 15-J ap~d 71-A) 4 Ind. C l .  Comm, 474, a f f 'd .  

143 C. C l s .  131, as determinative as a matter of l a w  of t he  issues  with 

. respect  t o  what Potaxatomi Indians would have an i n t e r e s t  i n  m y  claims 

a r i s ing  out of the  1805 urd 1807 t r ea t i e s  of cession, The Hamahvil1.e 

group, as intervening pet i t ioners  were pa r t i e s  t o  the  Commission's deter-  
- .  

minations i n  Docket Nos, L5-J and 71-A. 

The pe t i t ioners  on October 14, 1959 f i l e d  their opposition t o  t h e  

aforesaid motions.to dismiss the pe t i t ions  i n  Dockets 29-D and 29-E. On 

December 14, 1959, the  pet i t ioaers  f i l e d  a "Supplement To Opposition .- 

- - 
Heretofore Filed To Defendant's Motion To D i s ~ i s s  ," covering both Docket 

Nos. 29-D and 29-E, i n  which, after denying the appl icab i l i ty  of the 

C ~ i s s i o n '  s decisions i n  Docket Nos. 1 5 4  and 7 1-A as control l ing on the  

issues  raised i n  deferidant's motion t o  dismiss, they movedl-this Commission 

fo r  permission t o  amend each of t h e i r  pe t i t ions  by adding as a party 

p l a i n t i f f ,  Albert Mackety, "from the Huron River group." 

On January 14, 1960, the defendant responded t o  the  a b w e  by f i l i n g  

of "Reply t o  P l a in t i f f s  ' ' Supplement 'Po Opposition To Defendant ' s Mot ion  

To D i s m i s s , " '  i n  wl.li& i t  re i te ra ted  its previcr~s grounds f o r  dismissing 
. . 

the  Hann&ville pet i t ions  =d opposed tie pe t i t ioners '  motion t o  add 

Albert Mackety as a party p l a in t i f f  on gromds thz t ,  Albert Mackety i s  no 

way r e l a t e d  t o  or connected wit5 the H ~ ~ a h v i l l e  group, *Ae present  
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pe t i t ioners ,  =d a y  mendment t o  the Hamahvi l le '  s pe t i t i on  tha t  would 

allow Albert Mackety, ar_ alleged Em02 Pota~a tomi ,  t o  asser t  a claim on 

behalf of the P o t m a t m i  of the Buran, or  a i den t i f i ab l e  g rw~p  of des- 

cendants thereof,  would result i n  the f i l i n g  of a new cause of act ion t h a t  

2/ is barred by Section 12 of the Zndizn Clzims C m i s s i o n  Act.- 

Following = informal corrference with the pe t i t ioners '  at torney 

a d  cowsel f o r  tke defendxt ,  &is Commission on March 30, 1960, ordered 

defendant's motion t o  @ i s m . i s s  and pe t i t ioners '  motion t o  asecd the pe t i -  

t ions  i n  Docket Nos. 29-D a d  29-E t o  be set down on September 19, 1960, 

fo r  a f u l l  hearing oa a l l  the issues  involved. As s ta ted  i n  i ts  order 

the  Comtnissim made it abundantly c lear  t h a t  t h i s  hearing would be l imited 

t o  t h e  following: 

"; t5e  so l e  iss~es t o  be considered at sa id  hearing and 
sa id  trial, md on hi& wideace may be introduced, w i l l  be 
&eL?xer or  not the p l a i n t i f f s  z e  e n t i t l e d  t o  amend pet i t ions  
t o  i r c k d e  the  m e  of Al3ert 3ackety as requeszed, and t he  
i s sue  made by defenda t  b its motion t o  dismiss, which is  
based m defezdant ' s cozEer,tLion t h a t  t h e  p l a i n t i f f s  have not 

3/ t k e  capacity to amend the pleadings or prosecute the  suits."- 

On January 3, 1961, following seve r r l  coctinuances, the  Conanission 

heard f u l l  a d  exkended argmeat on both motions. ~ o t h  s ides  completed 

t h e i r  b r ie f ing  i n  the  ear ly  par t  of 1962. 

19 1960 t h e  Commission had ordered Docket No. 29-D and Docket No* 29-E 

consolidated with several  other docket n-mber s because of competing t r i b a l  

2/ C. 959 8 12, 60 Stat .  1052, ''Limitation of time far presenting c l a i m s . "  - 
3/ Commission's "Order Setting The Motion Of P l a i n t i f f s  To Amend Pe t i t i ons  - 

In  Above Dockets, And The Motions of Defendant To D i s m i s s  Both 
Pe t i t i ons ,  For Hearing and '2ria1." 
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c l a i m  t o  t h e  lands ceded under the 1805 m d  1807 t rca t i e s .2 '  R i a l  on 

t h e  meri ts  of these consolidated dockets began 02 November 18, 1963, and 

con t imed  through December 6 ,  1963, whereupon the C m i s s i o r z  ordered t h e  

hear iags  recessed u n t i l  June 1, 1964. 

The pending motions i n  Docket No. 29-D and Docket No, 29-E are 

prelircinary i n  the  sesse t h a t  they do no2 reach the  mer i t s  of whether or  

n o t  the  Pot2watomi treaty p a r t i c i p = t s  t o  t h e  1805 and 1807 treaties of 

cess ion ac tua l ly  owned t h e  lands ceded theremder as claimed by t h e  

Hannzhville pe t i t ioners .  The Corrrmissio-a could have r u l e d  upon these 

motioas e a r l i e r  than t h i s ,  Zowever, i n  order to  give t h e  Hannahvil1.e 

p e t i t i o n e r s  maximum time and o p p o r t m i t y  t o  make a f u l l  and adequate 

p resen ta t ion  i n  opposit ion t o  defendant 's motion, we have deferred  our 

r u l i n g s  pending a t r i a l  on the m e r i t s  of these severa l  consol idated  cases. 

Now t h a t  they have been t r i e d ,  t h e r e  i s  no r e a l  reason t o  delay  f u r t h e r  

our  decis ion on any of these  motions. 

The P r a i r i e  Baad case, c i t e d  by t h e  defe.-dant i n  suyport  o f  i t s  

motioa t o  dismiss, involved Fotawatomi t r i b a l  claims a g a i n s t  t h e  Government 

t h a t  a rose  ou t  of the Treaty of June 5 and 17, 1846 (7 S t a t .  853). Under 

t h i s  t r e a t y  t h e  l h i t e d  S ta tes  acquired by q-=chase from t h e  newly formed 

T"Ptawatomi Nation" two separs te  reservat ions  i n  Iowa and Kansas, The 

two Potawatomi claimants, wSo i n i t i a t e d  t h i s  lawsuit, w e r e  The P r a i r i e  B a ~ d  

4 /  The Treaty of July 4 ,  1805, was concluded with the  "sachems, c h i e f s ,  - 
and war r i e r s  of t h e  Wyandot, Ottawa, Chipewa, Mensee and Delaware, 
Shawnse. aad Pottawatomie ra t ioas .  . ." The Treaty of November 17, 
1807, was concluded with ", . . the  sachems, chiefs ,  and w a r r i o r s  of 
Ottaway, Chippeway, Wyandotte, and Pottawatomie za t ions  of Indians..." 
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of Potawatomi Ixdians livirig is Kaxas i n  Docket No. 15-J, and The Citizens 

Band of Potawatomi I n d i a ~ s  21 Oklzkoma, who f i l e d  i t s  claims i n  Docket 

No, 71-6, 732 Commissisn ccnsolidated these two dockets f o r  t r a i l  on 

the merits. 

%e Hanrahville pe t i t i rxzrs ,  claimizg the r i gh t  t o  share i n  any 

prospective judgmext, soqjht t o  intervene i n  t h i s  P r a i r i e  Band case, The 

principal al legat ion cpon which they sought t o  intervene, and indeed, 

the theme tha t  r c D s  throagh a l l  t he i r  claims before t h i s  Commission, i s  

t h a t  the Ha~cahv i l l e  pet i t ioners  a re  descendants of members of a s ing le  

overa l l  Potawatomi lazd-owing e z t i t y  known a s  the "Potawatomi Tribe" o r  

"Xation." This tTfotawatomi Nation" existed during t r e a t y  times, roughly 

t h a t  per icd betwee3 1795-1846, and accord22g t o  the  pe t i t i one r s  it was 

t h i s  Potawatomi Eatio=r that  the Govezment dea l t  with by t r e a t y  i n  acquiring 

a l l  Petawatomi lands, Tie defendant denied the  existence of any such 

overa l l  Potawatomi larid-owning e ~ t i t y ,  alzd contended tha t ,  the  evidence 

worrld show c l ea r ly  tha t  the so-called Potawatomi 3at ion was i n  f a c t  con- 

posed of separate autonomous bazds, a=d it was from these bands through a 

s e r i e s  of t r e a t i e s  tha t  the Enited States  e l t imately  acqcired a l l  Potawatomi 

Indian lands e a s t  of the Mississipf River, W e  concluded t h a t  t he  evidence 

szbs t aa t i a l l y  sttpported the defendact's position. .We spec i f i ca l ly  found 

t h a t  dcring the period 1795 through 1833 the Potawatomi Indians were i n  

f a c t  composed of separate t r ibes  o r  bands, res iding i n  d i f f e r en t  areas,  and 

t h a t  ia t h e i r  various ac t iv i t i e s ,  inclcding the  holding and use of lands, 

5 /  
these bands acted . .  %ridependently . . .  . of each other,- There were f i v e  p r inc ipa l  

5 /  Commissiorrfs Finding 6, 4 Ind, C l .  Comm. 477, - 
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t r i b e s  o r  bands with whom the  Government d e a l t  by t r e a t y  i n  obta in ing t h e  

various land cessions. These bands were t h e  United Eation of Chippewa, 

Ottawa, and Potawatomi, The Pocawatomi of the  P r a i r i e  and Kankakee, The 

Potawatosi of t3e  Wabash, The Potawatomi of S t ,  Joseph, and f i n a l l y  The 

6 / 
Potawatomi of the  Huron, o r  Huron bznd.- 

The Commission f u r t h e r  i d e n t i f i e d  the  Huron Band a s  being t h a t  

group of Potsiratomi, Indians which concluded t h e  1805 and 1807 t r e a t i e s ,  

wi th  which we a r e  present ly  concerned. I n ' t h e   omm mission's Finding 31 

we s a i d  i n  par t :  

"31. Subsequent t o  t h e  G r e e ~ v i l l e  t r e a t y  the  Uiiited S t a t e s  
made th ree  t r e a t i e s  in which var ious  In3ian t r i b e s  o r  bands 
p a r t i c i p a t e d  and by which lends edjolning Lake Er ie  i n  nor the rn  
Ohio and southeastern Michigan were ceded t o  t h e  United S t e t e s ,  
I n  two of  these  t r e a t i e s ,  mede a t  For t  Industry, J u l y  4, 1805, 
and a t  Detroi t ,  November 17, 1807, the  Huron band 38s i d e n t i f i e d  
a s  t h e  p a r t i c u l a r  band of Potawatomi Indians which was one 
p a r t y  t o  t h e  t r e a t y  and wkich was e n t i t l e d  t o  paymeat f o r  i t s  
i n t e r e s t  i n  the land cessions involved, These two t r e a t i e s  
provided f o r  the  cession t o  t h e  United S t a t e s  of  t h e  lands 
which a r e  i d e n t i f i e d  a s  Areas 53 and 54 on Royce's map of  Ohio 
and as Area 66 of which p a r t  i s  shown on Rcyce's map of  Ohio and 
p a r t  on Royce's map, Michigan I," L/ ' 

I n  o the r  find5ngs t5e Commission found t h a t  "Tie Huron band a s s e r t e d  

i t s  i n t e r e s t  exclusive of any o the r  Potawatomi band i n  t h e  payment provided 

f o r  under t h e  1805 t r e a t y  * * *," and, t h a t  "The United S t a t e s  recognized 

t h e  exclus ive  i n t e r e s t  asser ted  by t h e  Huron band t o  the  1805 t r e a t y  

W e  a l s o  found tha t  t h e  $400 permanent annuity provided f o r  

under t h e  1807 t r e a t y  was paid exclus ively  t o  the  Huron band i n  Michigan 

6/ C ~ m i s s i o n ' s  Findings 9, 11; 4 Ind. C1. Comm, 480-481, - 
7 /  4 Ind. C1, Cornm. 497 - 
8/ C o ~ i s s i o n ' s  Finding 32; 4 Ind, C1. Cornm. 497-498. - 
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u n t i l  f i za i ly  couun~ted f o r  the svin of $8,000 i n  1888 and d is t r ibu ted  t o  

t h e  members af said bandy2' chat the  Huron band was "pol i t i ca l ly  d i s t i n c t  

from and independeat of the United Nation, the Rankakee band, the  Wabash 

lo/ that  "The Huron band, the S t ,  Joseph band, and Potawatomi Nation"; - 
band never had, o r  claimed any in te res t  i n  any lands on the w e s t  s i d e  of 

Lake Michigan"; and tha t  the Hmon band, having not par t ic ipa ted  i n  

the 1833 and 1837 removal t rea t ies ,  never went westward to  the new re se r -  

12/. 
vations established i n  Iowa and Kansas, but cont imed t o  res ide  i n  Michigan.- 

Albert Mackety, whom the pet i t ioners  a r e  t rying t o  bring i n t o  these 

two dockets as  a party p l a in t i f f ,  was an intervening pe t i t ioner  i n  t he  

P ra i r i e  case azld the  only pet i t ioner  who claimed an ances t ra l  connection 

with the L-on Band of Potawatmi Indians, This Commission so entered a 

finding t o  tha t  e f fec t ,  W, ~ a c k e t y  was shown, not t o  be a member of t he  

Hannahville go-sp, but ra ther  a member of an incorporated Indian Community 

i n  Michigan, known a s  the 'l?otawatomi Indians of Michigan and Indiana, 

IX." 2' Thmeet teslrlt of the Commission's f indings concerning the Huron 

B a d  c lear ly  was t h a t  there i s  not, and never was, any connection, t r i b a l  

o r  otherwise, between the Hannahville pe t i t ioners  and the Huron band of 

Po tawatomi Indians, 

9/ Commission's 
G/ Commissicn's - 
li/ Commissien's - 
12/  commission"^ - 
13/ Testimony of - 

Findirtg 33, 4 Ind, C l ,  Comm. 498, 
Finding 37, 4 Ind, C1 ,  Comm, 501. 
Finding 38, s t i r a .  
Findings 26, 38, 39; 4 Ind, C1. Corn. 493, 501, 
Albert Mackety, Docket Nos. 15-5 and 71-A. 
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The present"mernbership of the  Hannahville p e t i t i o n e r s  i s  derived from 

a head count of t h e  "Wisconsin Indians" conducted i n  1906 by t h e  I n t e r i o r  

Depart inat .  T i i s  s p e c i a l  enrollment was made fo r  t h e  Government by Agent 

Walter M. Wooster, and the  compiled r o l l  i s  kno-wn a s  t h e  "Wooscer Roll ."  

It was Woosterrs ob jec t ive  t o  e n r o l l  only those  Potavatomi Indians  whose 

ancestors were members of the  Wisconsin band or t r i b e  at t h e  time of t h e  

1833 Potawatomi removal t r e a t y ,  and who had refused t o  move w e s t  across  

t h e  Miss i s s i2p i  i n  compliance with t h e  provisions of s a i d  removal t r e a t y .  

The Potawatomi t r i b a l  e n t i t y  t h a t  ceded Royce Area 187 i n  Wisconsin 

and I l l i n o i s  under t h e  1833 removal t r e a t y  was the  "United Nation" band, 

and i n  those years  f o l l o i ~ i n g  the  1833 t r e a t y ,  a g r e a t  ma jor i ty  of t h e  
- -  - .- 

"United Na-tion" d id  i n  f a c t  remove vest t o  t h e  Iowa r e s e r v a t i o n  set a s i d e  

f o r  the=, Those members, who refused t o  emigrate and remained at t h e i r  

Wisconsin sites, t h e r e a f t e r  were known and d e a l t  wi th  by t h e  Government 

as "Wisconsin Indians," Wooster s p e c i f i c a l l y  excluded i n  ' h i s  com?ilation - 

those  Indians  whose ancestors had removed westward, those  whose ances tors  - 

were enro l l ed  'i2 any other t r i b e ,  those whose ances tors  l i v e d  i n  southern  

Wisconsin or  Eichigan, and tkose wkose ances tors  were members of "Pokagon' s 

Band," By process of elimination,  t h e  Indians a c t u a l l y  e n r o l l e d  by Agent 

Wooster comprised descen6ants of non-emigrating members of the "United 
. . 

Nation" previously r e f e r r e d  to,  The Commission s p e c i f i c a l l l y  found t h a t  t h e  

membership of t h e  Hannahville group ( including t h e  F o r e s t  County Community) 

14/  
consis ted  of the  Indians on the  Wooster r o l l  or descendants thereof.- 
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U?on the  issuance of the  C O m r n i ~ s i o ~ ' ~  Findings of Fact,  QLnioa,  

2cd &der dismissing the intervening p e t i t i o n  i n  the  P r a i r i e  Bznd case, 

the Hama;?ville and otker iridiviSxa1 intervening p e t i t i o n e r s  promptly 

zppealed t o  the Corzrt of C l a i ~ s .  C t e r  e x t e ~ d e d  b r ie f ing  and argument 

on a l l  t h e  i ssues ,  the Cocr: of CLains, i n  a ccmprehezsive dscis ion,  

affirmed t n e  Commission's Finl ings of Tact,  Opinion, and Order dismissing 

15 / 
che in te rve~ lor -appe l1z . t~ '  petition,- Ever s ince  the  Court 's a f f i rmat ion  

of t h i s  Commission's Cecis io~l  in'tko- P r a i r i e  Bznd case, the fiannahville 

p e t i t i o n e r s  5me repeatedly challenged i t s  res adjudicata  app l i ca t ion  

ox t h e  i s s u e s  r a i s e d  an-6 decided i n  t h a t  case. The s o l e  exception i s - t h e  

Comiss ion '  s ul t i rrate de teminz t ioa  t h a t  they had no cmpensab Le i n t e r e s t  

il the western reservat ion lands t h a t  were ceded under t h e  Trezty of 

June 5,  1845 (9 S t a t ,  853). Apparently they have accepted t h i s  zs being 

-. rmsl. Apart frm t3e nlt imate i s s u e  i n  t h e  P r a i r i e  Band case, the 

H a m & v i l l e  p e t i t i o n a s  m a i a z ~ n  t h a t  our adjudicatio-?, of t h e  o ther  i s s u e s  

r a i s e d  by the= was only o 3 i t e t  d ic ta .  

The mos'l s ignir ' icant  of our so-called "obi ter  dictzl '  detezmiriations 

i ~ v o l t - e d  t h e  quest ion of whet3er or  l o t  t h e r e  exiszed during t r e a t y  t i m e s  

a s i n g l e  overall Potawatmi lzd-o-m5ng eat i c y  known as the  Potawatomi 

Tsibe o r  Natioa, 'Ifi.e SaxmahvilLe peZi5ioners vigorously contended f o r  

such an e n t i t y  i n  t h e  Pre'irie Sad case, as they believed &at it was 

e s s e n t i a l  t o  prove t%s f a c t  i n  or2er f o r  t l l e m  t o  ititezvene. W e  found 

t h a t  t h e r e  was n o  such werzll e n t i t y ,  bu t  t h i s  is  not  t h e  reason t h e  

15/ Prstzie Ban2 of Po~awztoni IndLans e t  .a1,, v-.-.Urrited S t z t e s ,  143 C, CIS. - 
131 (1958) ,  p e t ,  for  w r i t  of c e r t i o r a r i  denied, 359 U, S .  905. 
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pet i t ioners  were denied the i r  r igh t  t o  intervene. We ultimately found 

t h a t  the ancestors of the Hannahvillz pe t i t ioaers  were members of the 

"United Wstion" band, and that  they never acquired a cmpensable in t e res t  

i n  the subject matter of the PrzFrie Sand case due to t h e i r  avowed refusa l  

t o  comply with the provisions of the 1833 removal t reaty.  Because the 

decision on the overall  en t i ty  question was not absolutely necessary t o  

our ultimate determination tha t  the Hannahville Irrdians lacked r i g h t s  of 

intervention i n  the e a i r i e  3and lzwsuit, the pe t i t i o~ le r s  contend t h a t  

16/ 
they are a t  l iber ty t o  r a i s e  t h i s  same issue i n  other cases.- We think 

the  Hannafi-~ille pet i t ie .xrs  i n  t h i s  instance have unduly r e s t r i c t e d  the 

appl icabi l i ty  of the doctrine of res adicdicata, =d tha t  they cannot now 

escape the consequences of an adverse decision in  the P rz i r i e  3and case - - 

on the issue of the existence of an overal l  Potawatomi luld-o-ming en t i ty .  

Today the Commission had occasion t o  ac t  on anotfrer motlon b roqf i t  

by these same Hannahville I n  an opinion accompanying our 
- 

order denying th i s  motion, we discussed a t  some Length the  res adjudicata .. 
appl icabi l i ty  -of our determination of the issues specif ical ly  r a i sed  by 

tfie B m a h v i l l e  intervenors i n  the  Pra*ie B z d  czse. I n  so doing we 

rejected the  petit ioners1 s m e  argument made hereisl t o  t h e  e f f e c t  t h a t  they 

were bound only by the  ultimate decisioz i n  the frziri-e Band case and 

nothing more, We specif ical ly  poiated out thz t ,  where a court having 

The exact language of the Court of Claims i n  the P ra i r i e  Band case 
was ,  "As to  the f i r s t  coatention, i n  our view of the  control l ing 
f a c t s  i n  th i s  case as t o  membership, it i s  immaterial whether the  
Potzwatomi i n  the East were a s ingle  t r i b e  or many bznds. 
Appellult ls  r ights  would be the same." 143 C .  C l s .  131, 136. 
Comiss50n1s Czder and Opinion of Octojer 14, 1964 deaying pz t i t i one r s  
o ra l  motion t o  admit additiorial evicleace i n  Docket NOS. 29-1, 29-5, 
and 29-I;. 



juriscZ.c:ion decldes ssveral  issces i n  a case, ar,d where these spec i f i c  

determinations may not neczssarily figure direct ly  i n  the court 's  u l t imate  

decision, t k  ?arZies t o  t1.e origiazl  lawsuit  may nevertheless be bound by 

such f indings  -Aen they seek t o  raise these same issues i n  a d i f fe ren t  

lawsuit, To suppor t  t h i s  posit ion se clted the C o ~ t  of Claims opinion 

i n  the case of The C'fioctm X2:ion v. Uni t ed  States,  133, C. C l s .  207, 

wherein the court i n  dealing with a s i tca t ion  somewhat conparable t o  t h a t  

hereia,  upheld the  defeldane's plea of res adjudicata. 

i n  t he  z?ped  i n  the Choctaw case, the Choctaws had brought s u i t  be- 

0 
fore  the Indian C l a i m s  Commission for  cer ta in  lands w e s t  of the  100 

m e r i d i a ,  west longitude, and the  defendant c i ted  as r e s  adiudicata a p r io r  

decision ic the Supreme Court of the United States,  179, U. S. 494 (re- 

versing 34 C. C l s .  l 7 ) ,  i n  -which the courc ruled tha t  the Choctaws d id  

not o m  the lands w e s t  of the 100' meridian. This Supreme Court case did 

0 
no: or iginate  as a claim fo r  lanc2s west of the 100 meridian, but r a t h e r  

0 
fo r  the  lands ezst of the 100 n e r i d i a ,  However, the  Choctaw k d i z n s  had 

spec i f ica l ly  r a i s ed  the questicm of t he i r  ownership of those lands w e s t  of 

the  LOOO m e r l d i a ,  a d  the Suprze  Court, as a r e su l t ,  gave it de ta i led  

and carefu l  consideration a d  acZndly decided it. In the Choctaw appeal 

from the  s u i t  before t h i s  C m F s s i m  the Co*at of Cla im upheld the defend- 

an t ' s  p lea  of res acliudicata 03 the g rou~ds  tha t  the  Choctaws had t h e i r  day 

i n  court  on the i s sue  bf t he i r  ownership of the l a d s  west of t he  loo0 

meridian, The court ,  a f t e r  noting tha t  i n  the case plead i n  bar the 

Supreme Court had commented on the apparent irrelevancy of deciding Choctaw 



ownership of the  lands east of the  100' meridian, weat on t o  s t a t e  t h e  

following: 

However t h a t  may be, the  Choctms presented t5e quest lon 
f o r  decision,  it received de ta i l ed  and c a r e f u l  cons ide ra t ion  
and was, i n  f a c t  decided. We think they have had t h e i r  day 
i n  court  on t h e  question. We think t h e  s i t u a t i o n  i s  f a i r l y  
compaxable t o  t h a t  of a p r i o r  decis ion which i s  r e s t e d  on two 
grounds. Although the  decis ion would probably have been 
the  same i f  e i t h e r  one of t h e  grounds had been lacking,  y e t  
t h a t  does not  make both o r  e i t h e r  of t h e  grounds o b i t e r  
dictum. United S t a t e s  v. T i t l e  Insurance and Trus t  Corn- 
Dany, 265 U. S. 472, 486, The s i t u a t i o n  i s  a l s o  comparable 
t o  t h a t  of a case i n  which-a cour t  c o ~ s i d e r s  and decides a 
qucs t ioa  presented t o  it as  one s t e p  i n  t h e  l o g i c a l  develop- 
ment of its u l t tma te  decision. I t 4 t h e n  passes on t o  t h e  next  
question, and i t s  decis ion of t h a t  ques t ion i s  scch t h a t  t h e  
u l t i n a t e  decision would hzve been t h e  same i f  t h e  preceding 
question had no t  been decided at  a l l ,  o r  hed been decided t h e  
o ther  pay. But the question w a s    resected an2 decided and - .  . . . . . . . 
is  res ad-udiczta .  R d l r o a d  Companies v. Schutte,  103 C.S. --187-. 118, 143. 

W e  agree with t h e  r u l e  s t a t e d  i n  t3e a b w e  clecision, a d  are f i rmly 

convinced t h a t  under the  circumstances s u r r o u ~ d i n g  t h e  Comrnis s i o n  ' s de te r -  

mination of t h e  avsr211 Pot awatomi land- owning ezt i t y  ques t  i o n  r a i s e d  i n  
- - 

t h e  P r z i r i e  Bznd case, t h e  Hamahvi l l e  p e t i t i o n e r s  have had t h e i r  day i n  . - a 

cour t  on this p a r t i c u l a r  issue.  

It h a s  been decided then t h a t  t h e  Hznnahville p e t i t i o n e r s ,  being 

descendeci from t h e  "UnLted Xation" of P o t a v a t m i  Ind iaas  and no t  conaected 

with t h e  independent Huron b m d ,  have no cognizable i n t e r e s t  i n  t h e  sub- 

ject m a t t e r  of e i t h e r  the  1805 t r e a t y  o r  t h e  1807 t r e a t y  s i n c e  t h e  Com- 

mission i d e n t i f i e d  the  Potawatmi t r e a t y  t r i b a l  p a r t i c i p a n t s  t o  have been 

exclus ively  the  Huron band of Potawatonies. Accordingly we f i n d  n o  

18,' 133 C, Cls. 207, 209. - 



j u s t i f i ce t ion  i n  ctlloving :he ~ 4 ~ = & v i l l e  pet i t ioners  t o  co=ltinue t o  

prosecute the cla.53~ i n  Doeke:; 29-3 arrd 29-E wider a theory t h a t  the  

Coimnissior rejected mazy y e z s  ago, z . ~ d  from which action the pe t i t ioners  

os appeal were u~:crhle t o  coi-ivizce the C a t  of Claims tha t  we  had made a 

hor r ib le  mistake. =is bei-ng the  case, the C m i s s i o ~  does no in jus t i ce  

This 3rifigs us t o  pe t i t i sxe r s '  motion t o  add the name of Albert 

Mzckeq "frm the Em33 Rit-er grotlp" as a party plairrt iff  t o  t he  pe t i t i one r s  

i n  Docket Nos, 29-D and 29-E. W e  think 'ri=e addit ion of Albert Mackety 

as a party p l z i n t i f f  t o  ctrese two pet i t ions  a t  t h i s  l a t e  date  is prohibited 

under Section 12 of the  Ace; i n  the absence of there being a real par ty  

i n  i12";erest presently capable of pxosecuti% the claims i n  the  ~oc ice t  29-D 

a d  29-E pet i t ions ,  The addition of KT, Mackety as a claimant at t5is 

d ~ t e  auount~ t o  the filirzg of a=~ or ig iza l  pe t i t i on  some 13 years after 

l imi ta t ion  fo= f iliq or ig ioa l  pet i t ions .  

While our decision t o  der:y petitiorrerst motiol i n  t h i s  regard fore-  

c loses  Mr.  Mzckety from f i l i a g  any or ig iaa l  pe t i t ions  on behzlf of an 

iden t i f i ab l e  group of ckaima-?=s, we are aware tha t  there i s  evidence i n  
* .  

t he  record of these cases as w e l l  as i n  other Potzwatomi dockets t h a t  M r .  

Mackety belongs t o  an Indian ozgaz&zztion i n  Michigan known as "The Potawatomi 

1nciia;rs of I n d i a a  a d  Michigan, Iac," Assuming for  the  moment t h a t  wi th in  

t he  abwe  o r g a i z a t i o n ' s  mem5ership there  2re other individuals l i k e  M r .  

Mackety, who can show =cestra l  connections with the Huron band of 

Potawatomi India?. ,  their it i s  possible tha t  M r .  24acketyts group may be 

e n t i t l e d  t o  intervene upox 2 showing of a "common interest"  i n  t he  subjec t  

m z t t e r  of tfie pending dockets i n  w%ich other Indian claimants are a l s o  

seeking t o  recover additioaal  compensation for  the areas ceded under the  



1805 and 1807 treaties.19' Our suggest ions along t h i s  l i n e  should not 

be taken as a s i l e n t  guarantee* or  prejudgment t h a t  such i n t e r v e n t i o n  r i g h t s  

a r e  va l id ,  but r a t h e r  as an expression of t h i s  Carmission's ea-nest d e s i r e  

t o  a s s i s t  a l l  the  in te res ted  p a r t i e s  i n  expedit ing these  p a r t i c u l a  claims 

toyard f i n a l  judgment. Thus we f e e l  t h a t  i n  t h i s  ins tance  our procedural  

suggestions are approprtate and proper,  although the  p e t i t i o n e r s  are 

20 / 
cer ta in ly  at l i b e r t y  t o  pursue t h e i r  remedies as they see  f i t . -  

I n  keeping with our views expressed he re in ,  tfie Commisslon w i l l  e n t e r  

an order denying p e t i t i o n e r s  motion t o  add t h e  name of Alber t  Mzckety as 

a party p l a i n ~ i f f  t o  t h e  p e t i t i o n s  i n  Docket Nos. 29-D and 29-E, a n d  g rzn t -  

ing  defendant 's motion dismissing both p e t i t i o n s ,  

I concur: 

Is/ Arthur V. Watkins 
Chief Conmissioner 

Wm. M. Holt  ' 

Associate Conmissioner 

T. Harold Sco t t  d i s sen t s ,  see pages attached. 
Associate Commissioner 

191 The Blackfeet and Gros Ventre Tr ibes  of Indians et  al., v. United - 
S t a t e s ,  Appeal. No. 1-58, C. C l s .  decided June 7 ,  1963. 

201 It has  been brought t o  our a t t e n t i o n  t h a t  t h e  "Potawatmi  I n d i a n s  - 
of Indiana and Michigan, Inc.," i s  not  represerrted at t h i s  t L ~ e  by 
an at torney of at torneys under an apprwed con t rac t .  W e  would 
advise t h a t  t h i s  s i t u a t i o n  be remedied as soon as p o s s i b l e  b e f o r e  
any counsel attempt t o  take  any f u r t h e r  ac t ion  be fore  t h i s  Com- 
mission on behalf of t h i s  organizat ion or on behalf  of Er. Mackety 
a c t i n g  i n  a representa t ive  capacity.  



DTSSEXZX2 0PINIQ:N OF GSGSIATZ CCPfMISSIONER T. HAROLD SCOTT 
IN RE PEYITIEEitS' PlC'XiX TO IXSEIiT THE EkXE OF "ALBERT MAC'GTT' 
AS ?ARTY P L ~ P P  m D Z P E X D A ~ ~ S  PIGION TO DISMISS PETITIONERS 

Reference is ~ a d e  t o  my disseating opinion i n  Docket Nos. 29-L, 

29-M, 29-0 zrd  29-2 consolidated with Dockets 15-N, 15-0, 15-R, 128,  309, 

124-B, 254, 314-3, =d 310 in  re la t ion  t o  motions of the eastern Potawatomi 

I n d i z s  t o  h.me certain eyJlibits, These revolved around the central issue 

of whether the Potawztomi Iadians fomed a unified po l i t i cz l  ent i ty  for  

the purposes of our consideration of the early t rea t ies  involving the 

12nds east  of the Mississipqi River, 

=at I k2ve said i n  that  dissentins opinion applies equally here i n  

t h i s  r c 2 E t s r .  I f  the Potawatomi formed such an enti ty,  as 1 believe they 

did, &ese dockets should not be dLsmissed as t o  the eastern Potawatomi 

p la in t i f f s  who hare mwed t o  have Mr. Mackety's name inserted as party 

p la in t i f f s  , 

Althocg3 'I do not see the necessity of inserting Mr. Mzckety's 

nme as a party p la in t i f f ,  yet I see no bar t o  t h i s  i f  these Potawatomi 

( includhg the ancestors of the present eastern and western groups) 

formed dcriztg the r e l e v a t  t reaty dates a unified po l i t i ca l  entity.  

it is si,bnificant I believe tha t  although the effect  of the 

majority 'rulic3s i n  th i s  mstter w i l l  be t o  remove them from consideration 

i;l Royce Area 66 in southeast Michigan, the Hannahville pet i t ioners  i n  

Docket 29-G involving the lands i n  Royce Area 87 i n  Ohio axid Royce Area 

88 ia OSio and Michigan, which are contiguous t o  Royce Area 66 i n  

Michigan, s t i l l  remain petit ioners under the theory propounded by the 

m a  j or ity rulings. 
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A s  I s t a t e d  i n  t h e  r e l a t e d  d i s sen t ing  opinion, i t  i s  my op in ion  

the  Commission e r r ed  i n  i t s  r u l i n g  i n  Docket 29-E wherein i t  excluded 

the  present  western Potawatomi p e t i t i o n e r s  from p a r t i c i p a t i o n  on t h e  

same narrow t echn ica l  band theory. These western Potawatomi, i n  my 

opinion,  should p a r t i c i p a t e  i n  t h a t  Docket on the b a s i s  of  a n  o v e r a l l  

p o l i t i c a l  Potawatorni e n t i t y  i n  1807 when t h e  t r e z t y  was made. That  

t r e a t y  provided s p e c i f i c a l l y  f o r  a  s epa ra t e  annui ty  f o r  t h e  Potawatomi 

Nation which was pa id  both a t  Chicago and D e t r o i t  a s  a  ma t t e r  of con- 

venience t o  t h e  Potawatomi l i v i n g  i n  d i f f e r e n t  p a r t s  of  t h e  areas i n  

t h e  s t a t e s  of Wisconsin, I l l i n o i s ,  Indiana,  Michigan and Ohio. 

I, the re fo re ,  r e s p e c t f u l l y  and with r e g r e t  d i s s e n t  from t h e  r u l i n g s  

of  t h e  ma jo r i t y  i n  t h i s  matter ,  

T. Harold S c o t t  
Assoc ia te  Commissioner 




