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Docket xo. 75 

3kirvin S. Ckap~zn, w i th  vhon wzs 
J,ouis L. Roi;'mes Ely X. Aaron, and 
Asron, Aaro~, S c h i d e r g  & Hess, 
Attornays f o r  Pe t i t i one r s .  

Craig A..Decker, with whom was 
2.2. Assis t-ant Attorney General 
b m e y  Clerk, 
Attorneys f o r  Defendant. 

£dad t o  be e n t i t l e d  t o  an a'jrard of $1,452,824.00 under the terms 

o f  an an2nded in te r locutory  avard entered t h i s  dey. This award o f  

- $1,452,824.00 r e p r e s m t s  a gross award of $1,603,600- 00 l e s s  a con- 

.Scot t ,  Associate  Ccmissioner ,  de l ivered  the opinion of the  

CO&S s ion.  

P e t i t i o n e r s  herein,  the E m i . g r a n t N 2 w  York Indians, have been 

s i d 2 r a t i o n  of $150,776.00 under the  t r e a t y  te-ms . The question 
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now before the Commission concerns the gratuitous payments made by 

defendant to pe t i t ioners  a f t e r  June 25, 1832, and which a r e  chargeable 

against the interlocutory award under the  terms of Section 2 of the 

Indian Claims Comission Act. 

Defendant alleged i n  i t s  amended answer the sum of $207,464.35 

i n  gratuitous expenditures made f o r  the  benefi t  of the  Emigrant New 

York Indians. However, a t  the hearing and i n  i t s  requested findings 

on o f f se t s  defendant withdrew those payments which represented r e i m -  

bursement for certain improvements belonging t o  Emigrant New York 

Indians on land from which they were removed. Defendant a l s o  withdrew 

cer ta in  other expenditures which were shown by the vouchers not  t o  be 

proper of fse ts .  This l e f t  a f i n a l  requested t o t a l  of o f f s e t s  i n  the  

Those gratuitous expenditures i n  the  amounts shown under each 

finding have been subjected t o  the following c r i t e r i a  a s  set f o r t h  

-by t h i s  Conrmission i n  the case of Red Lake, e t  a1 v. United S ta tes ,  

Docket No. 18-A, 9 Ind. C 1 ,  Comm. 457, 517: 
- 

(1) Were the disbursemznts made by the .United S ta tes  gra tu i tous  

expenditures made t o  o r  f o r  the pe t i t ioners  without any ob l ige t ion  

on the p a r t  of the Indians t o  repay them? 

(2) Were the  gratuitous expenditures for  -the benef i t  of the  

e n t i r e  t r ibe?  

(3) I)o any of the g r a t u i t i e s  come within the scope of any of 

the excepted' categories? 



( 4 )  Does the  na ture  of the  claim and dces the course of 

dealFngs betwees the  p e t i t i o n e r s  and thz United S t a t c s  i n  good 

conscience warrznt the  o f f  s e t ?  

Af ter subjecting t h t  requested o f f s e t s  t o  these c r i i e r i a  i t  

was d e t e m i ~ ~ e d  t h a t  a t o t a l  aiil~unt of $139,351 -35  qua l i f i ed  a s  

proper o f f s e t s  aga ins t  the  in te r locutory  award. 

With r s fe rence  t o  the  individual  f indings,  they were i n  xiost 

instantes r c l ~ t i v e l y  c l e a r  as  t o  t h e i r  category. Hoxevcr, zn 

in the Fntez:est of c l a r i t y .  

p r o ~ f  ~ f f e f 2 d  by defendant appears t o  conpel the o p p s l t c  conclusion 

'3 fram thrt zrgiind Car. I f  mzny of the Oneidas were r e l a t i v e l y  prosperous 
-9 + 

f a m a r s  the? +he mz)ney spent  f o r  seeds, f r u i t  t r e e s  end f e r t i l i z e r  

vb ich  ves SLstributed t o  the needy would seen  t o  be more of zn 

ind iv idua l  z s s t s t ance  than a t r i b a l  benef i t .  This reasoning i s  w i th  

re fe rence  t o  tha p a r t i c u l a r  circunstances and we do n o t  m a n  t o  say 

that  the Sam= reasoning would always hold t rue .  There may be ins tances  

where what appears t o  bs individual  a i d  nay i n  f a c t  be a  t r i b a l  bene f i t .  

The a g r i c u l t u r a l  instruinents issued t o  the Oneidas and allowed 

as an o f f s e t  i n  Finding 68 w s r e ,  i n  the  l i g h t  of t he i r . gcne ra l ly  

succes s fc l  farming a c t i v i t i e s ,  a  t r i b a l  b e n e f i t  and n o t  fo r  educat ional  

purposes. 

. The $1,103.90 of expenses f o r  Indian delegat ions  requested i n  

. Finding 69 represen ts  two separate  v i s i t s ,  one i n  1851 and one i n  
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1890. The sum of $1,000.00 claimed f o r  t he  1851 v i s i t  came about 

through the  f a i l u r e  of defendant t o  proper ly  pay an annui ty  due t h e  

Oneida Indians. Since the v i s i t  was occasioned by an e r r o r  on t h e  

p a r t  of  defendant i t  would seem improper t o  charge p e t i t i o n e r s  w i t h  

t h i s  $1,000.00. I n  the  case of the  $108,00 there  i s  no ind ica t ion  

t h a t  t h e  v i s i t  i n  1890 was i n  the course of  t r i b a l  business and 

thereby a benef i t  t o  the  t r i b e  and i t  was disallowed a s  an o f f s e t .  

Finding 71 represents $65,884.27 expended f o r  land f o r  the  

.Oneida Indizns under the Indian Reorganization Act of June 18, 

1934 (48 Stat.  984). The proof of  the expenditure i s  s a t i s f a c t o r y ,  

. P e t i t i o n e r s ,  however, argue tha t  th i s  o f f s e t ,  i f  allowed, should be 

charged aga ins t  them a t  the same r a t e  of 8 0 ~  per ac re  a s  they were 

pa id  f o r  t he  land i n  1832 and not  a t  t he  cos t  of the  land when 

purchased by defendant for  pe t i t i one r s  under the Reorganization Act. 

0 

The Commission cannot agree with t h i s  contention, This was a g r a t u i t o u s  

a c t i o n  on the  pa r t  .of defendant done from 1937 t o  1945 

course  of economic and soc ia l  events had l e d  t o  a much 

. for  t he  land than i t  had i n  1832. I n  .Section 2 of the  

when t h e  n a t u r a l  

higher  va lue  

Ind ian  C l a i m s  

C o d s s i o n  Act where Congress s e t  f o r t h  i t s  pol icy with regard t o  

those  i t e m s  .which w e r e  not subject  t o  o f f  set aga ins t  any award made 

' t o  a claimant i s  found the following language: . 

- * * *, or  for  expenditures made pursuant t o  the  Act 
of June 18, 1934 (48 Stat .  984), save expenditures 
made under Section 5 of t ha t  A c t ,  * * * (emphasis added) 
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Since Congress used th s  word "expznditures" and place-d no 

l i m i t a t i o n  thereon we can o3ly take i t  t o  m?sn ,exact ly   hat i t  

says,  i . e . ,  t h a t  which was expended, I n  t h i s  f i n d i n s  t h a t  f i g u r e  

zmomts t o  $64,517.01 s2ent rrnder Section 5 of the Act: of June 18, 

1934 (48 S t a t ,  984). For t h i s  reason thz  amomt s p z s t  by defendant 

s sr land acqu i s i t i on  a s  requested i n  t h i s  f inding has  bzcn a l l o s e d .  - 
Findi.ng 73  represents  expenses of Indian rl.?leg-?tioils t o  

V~sBizgson. $839.50 of t h i s  amount has been alloi&! a s  being a 

t r l b a l  b e ~ s f i t .  The o ther  e q e n s e s  ney be propsr o f f s 2 t s  bu t  i n  

f o r  ths C o a i s s i o n  t o  determine xhether t h e  b m e f i t  inured t o  de- 

fendzat o r  p e t i t i c n e r s .  This being so and the b c r d m  hzing cn the 

defenda2t t k s e  i tem nus t  be disallowsd, 

Finding 76 repressnts  t he  purchase o f  land under S x t i o n  5 

sf the Act of  Jun? 18, 193G (45 S t a t ,  384) a s  found i n  Finding 71 

?xcept C h 2 . t  i n  t h i s  case  i t  i s  the Stockbridgs and licnsse Ind ians  

r a t h e r  than ths Oaeidas. The sanre reasoning would a sp ly  h s e  and the  

~ f f s e t  of $22,534,10 w i l l  be allowed. 
- 

Findings 77 and 78 ars f o r  p a r t i t i o n i n g  and allot tin^ lands  and 

a r e  s2milar  except f o r  the.groups which received the  -bene f i t s ,  The 

d i v i s i o n  of land fo r  allotmznt t o  individuals  g ra tu i tous ly  done i s  

a t r i b a l  b2ne f i t  and i s  an allowable o f f s e t .  . - 

The expendi tcre  reques ted , in  Finding 7 9 . i ~  f o r  l ay ing  o f f  a 

I reserve es tab l i shgd  cndsr the t r e a t y  a ~ d  a s imi la r  expsndi ture  has 
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here tofore  been disallowed as an adminis t ra t ive expense of defendant 

i n  the Red Lake case, supra, and i t  i s  so disallowed herein.  

Finding 80, showing a requested o f f s e t  i n  the amount of 

$39,831.20, represents  the value of the remainder of t he  65,400 

ac re  -Oneida Reservation a f t e r  deducting 23.87% thereof i n  the course 

o f  charging the  Emigrant New York Lndians f o r  t h e i r  proport ionate  

sha re .  of t he  500,000 acres. 

Since t h i s  matter i s  somewhat unusual i t  would be well  t o  go 

i n t o  the surrounding circumstances i n  order  t o  place it  i n  i t s  

proper perspective.  

The Oneida Indians, along with the o ther  New York Indians, 

received a 500,000 acre reservat ion under the  1831-1832 Stambaugh 

Treaty wi th  the.Menominees fo r  t h s e  of the New York Zndians who 
. . 

would remove t o  Wisconsin. The President was authorized t o  set 
. . 

a s i d e  t h i s  land i n  such manner a s  he might deem j u s t  a i d  equi tab le  

t o  those New York Indians occupying the land a t  the end of a 

.- reasonab1e.period of time. This j u s t  and equi tab le  d iv i s ion  amounted 
- 

t o  100 acres pe r  individual as  i t  was f i n a l l y  made t o  the  Oneidas 

under the Treaty of February . 3 ,  1838 (7 S ta t .  566). The t o t a l  set 

a s i d e  f o r  t h e  Oneidas was 65,400 acres and l a y  within the  confines 
-? 

'of the  o r i g i n a l  500,000 acre t r a c t .  The question of t h e  proper 

treatment of t h i s  65,400 acres was postponed by the Commission u n t i l  

t h i s '  determination on offsets .  

Defendant argues t ha t  the r i gh t s  of the Oneidas t o  t h i s  land 

a rose  under t h e  1831-1832 Stsmbaugh Treaty and tha t  i t  should be 
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t r e a t e d  a s  considerat ien,  Defeldant a l s o  argues a1  terna t i v e l y  t h a t  

s ince  the re  was no considerat ion given by the Oneidas f o r  the 

65,400 acres  set  as ide  under the Treaty of FeSrcary 3, 1838, t h a t  

t h i s  acreage is capable of being t r a a t e d  a s  a g ra tu i ty .  

It i s  the opioioa of t he  Comiss ion  t h a t  the remainder of  thz  

65,400 ac re  Oneida Reservation t o  the  amount of 49,789 acres  should 

he t r e a t e d  a s  c ~ n s i d e r a t i o n  uader t he  Stambaugh Treety 'of 1831-1832 

(7 S t a t .  342; 7 S t a t ,  3 & 6 ) .  A t  t he  samc va lua t ion  o f  8 0 ~  per a c r e  

t E i s  amounts t o  $39,831.20. 

A s  pointed ou t  by defsndant t he  Trea ty  of February 3, 1838 

(7 S t a t ,  566) m2kes i t  c l e a r  t ha t  the  source of t he  land comprising . . 

the  65,400 ac re  reserva t ion  created thereunder l ay  i n  the  Starnbzugh 

4- Treaty of  1831-1832 (7 S t a t .  342; 7 S t a t .  346) .  

Since  t h i s  quest ion w a s  s p e c i f i c a l l y  reserve2 u n t i l  the  present, 

s t a g e  of  the 'proczedings I t  w i l l ,  as a ma t t e r  of convenience, be 

t r e a t e d  a s  an o f f s e t  fo r  the  purpose of  computing t h e  f i n a l  award. 

Due t o  t h e  s i z e  6f the  amount in-~olved i t  would no t  have a f f ec t ed  . . . 

. . t h e  ques t ion  of unconsciorable considerat ion involved i n  the  

v a l u a t i o n  phase of  the case.  

The sumixary of  the amounts allowed and disallowed a s  shown by 

t h e  f ind ings  of f a c t  i nd i ca t e s  a t o t a l  of  $139,351.35 of  allowable 

: g r a t u i t o u s  o f  f s e t s  and a t o t a l  of '$4,213 -34 al leged o f f s e t s  which 

have been disallowed by the C o d s s i o n .  

The course  of dealings between p e t i t i o n e r s  and defendant 
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having been weighed i n  re la t ion  t o  these o f f s e t s  and the o f f s e t s  allowed 

-having been found t o  conform t o  the requirements o f  Section 2 of the  

Indian Claims Commission Act, i t  i s  the judgment o f  t h i s  Commission 

t h a t  pe t i t ioners  should recover from defendant t h e  sum of $1,313,472.65. 

A f i n a l  award w i l l  be entered showing an in ter locutory  award of  

$1,452,824,00, l e s s  gratui tous o f f s e t s  i n  the amouat of $139,351.35, 

and leaving a ne t  balance of $1,313,472.65 due p e t i t i o n e r s ,  

T. Harold Scot t  
Associate Commissioner 

Concurring: 

Arthur V, Watkins 
Chief Commissioner 

. . 
Wm. M. H o l t  
Associate Commissioner 




