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THE - COMMISSION 

Sco t t ,  Associate Commissioner, rendered the opinion of t h e  

Commission. 

The background of the  claim as se r t ed  by pe t i t i one r ,  the  Sac-and 

Fox o f  Missouri, arose by v i r t u e  of t h e  agreement i n  the  Treaty o f  

September 16, 1836, by defendant t o  set as ide  a t r a c t  of land w e s t  

o f  t h e  Missouri .River f o r  pe t i t i one r ' and  the Iowa Tribe i n  r e t u r n  f o r  

t h e  ce s s ion  of the  land held by p e t i t i o n e r  and the Iowa' Tribe between 

t h e  then  S t a t e  of Missouri and the  Missouri River. The t r e a t y  c a l l e d  

f o r  an a r e a  of 400 sect ions  t o  be divided between pe t i t i one r  and the  

Iowa Tr ibe ,  Pe t i t ioner  received the lower o r  south 200 sec t ions  and 

t h e  Iowa received the upper o r  nor th  200 sections.  The Sac and Fox 



portion of th i s  area is  shown on ~ o y c e ' s  Map, Kansas 2, as Area 324. 

It i s  located i n  northeastern Kansas and comprises pa r t s  of Townships 1 

and 2 South, i n  Ranges 15, 16, 17 and 18 East, and p a r t s  of Township 2 

South, i n  Ranges 19, 20, 21, and 22 East, 

Pet i t ioner  continued to  own by recognized t i t l e  and to  occupy 

these 200 sections un t i l  they were ceded under the Treaty of May 18, 

1854, with pet i t ioner  reserving 50 sections of land t o  be located e i t h e r  

i n  the western part  of the t r a c t  o r  to  the north and northwest of  the 

t r a c t  and south of the Great Nemaha River. This made a supposed cession 

of 96,000 acres, i , e , ,  128,000 acres l e s s  32,000 acres reserved, However, 

when the area was surveyed an e r ro r  had been made and there was l e s s  

than 400 sections i n  the or ig ina l  t r a c t ,  To compensate fo r  t h i s  e r r o r  

it was necessary that  17,000 acres be added i n  order t o  make the  96,000 

acres.  The only place where t h i s  could be added was on the w e s t  s i d e  of 

the Sac and Fox area. s he additi-onal acreage i s  shown as Area "A" on 

defendant's Exhibit 2, 'She consideration f o r  th i s  cession was $48,000 

payable i n  four annual installments, The f i r s t  payment of $15,000 was 

made i n  October 1854, the second of $15,000 i n  October 1855, t h e  t h i r d  

of $10,000 i n  October 1856, and the fourth of $8,000 i n  October 1857, 
., . 

The t r ea ty  provided that  i t  should be ef fec t ive  upon r a t i f i c a t i o n  by 

the Senate, This was done on July.11, 1854, and t h i s  i s  the d a t e  of 

valuation, 

I n  l i n e  with the general policy of the government the surveyors 

who: l a i d  off  the Sac and Fox area vere  instructed t o  note the physical  

features of the land while they were i n  the process of surveying. The 
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r e s u l t s  of  these surveyors '  notes a r e  among t h e  bes t  evidence of  the  

q u a l i t y  and a d a p t a b i l i t y  of the s p e c i f i c  areas  t o  be valued. They, 

along wi th  contemporaneous accounts of observers and Federal o f f i c i a l s ,  

fu rn ish  an adequate p ic ture  of the Sac and Fox t r a c t  fo r  the purpose of 

an evaluat ion of t h a t  land a s  of Ju ly  1854. 

The surveyors '  notes show t h i s  land to  have Seen well  adapted t o  

the  production of the  typ ica l  g ra in  crops of t he  period. Corn, o a t s  

and wheat w e r e  the s t a p l e  produce of the family farms and t h i s  a rea  was 

noted by t h e  surveyors t o  be well  adapted fo r  t h i s  purpose. I n  add i t i on  

the  a rea  had grazing lands which ~ o ~ p l i i n e n t e d  the  farm a c t i v i t i e s  of the  

family-sized u n i t s  of 80, 120 2nd 160 acres  t h a t  were ryp ica l  of the e r a  

of hand labor .  

I n  t he  more technical  language of today the eas te rn  h a l f  ~ r '  the 

cession i s  composed of Loess H i l l s  while the western port ion i s  conposed 

of the  Loess D r i f t  H i l l s  and i s  second only t o  t he  Loess H i l l s  i n  pro- 

duc t iv i ty .  The crop y ie lds  of today i n  Doniphan County ir which the 

eas t e rn  p a r t  of th2 cession i s  located a r e  157% of ehe S ta re  average, 

making them the  h ighes t  i n  the S ta te .  The surveyors i n  1855 r a t ed  the 

uplands i n  t h e  Sac and Fox t r a c t  a s  mostly f i r s t - r a c e  r o l l i n g  p r a i r i e  

wi th  port ions ,  not over one-third, composed of second and t h i r d - r a t e  

s o i l s .  They r a t ed  t h e  small creek bottoms as  r i c h  f i r s t - c l a s s  s o i l  

and the Missouri River bottom as  mostly second-rate s o i l ,  

The modern descr ip t ion  of Brown County, which contains the  western 

p a r t  of the  cession,  reads as follows: "The topography v a r i e s  from t h a t  

o f  gent ly  r o l l i n g  lands t o  low h i l l s ,  MDst of t he  slopes a r e  gen t l e ,  
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sharp s lopes  occurring only i n  the  immediate v i c i n i t y  of  the  l a r g e r  

streams . " 
Roniphan County, which contains the  eas te rn  port ion of the  s u b j e c t  

lands, i s  present ly  described a s  follows: "The topography of the count ry  

is  extremely var iable .  The eastern port ion cons is t s  of extremely r o l l i n g  

t o  h i l l y  country while the  western port ion cons i t s  of r o l l i n g  p l a in s  and 

low h i l l s  ," 

The climate of the area i s  w e l l  su i t ed  t o  general farming. The 

temperature ranges from a January average of 30' t o  a J u l y  average o f  

79". The average growing season ranges from 175 t o  178 days i n  the  

western e=ld of the  t r a c t  t o  a maximum of 190 days i n  the  easternmost 

par t .  

P rec ip i t a t i on  averages 34 t o  35 inches per year with  t he  growing 

season g e t t i n g  an average of 25 inches, Natural water d i d  n o t  p resen t  

a ser ious  problem i n  the area.  It was w e l l  watered by streams, spr ings ,  

and by t h e  Missouri River on the e a s t ,  

Tinber and stone were avai lable  fo r  housing, fencing and firewood, 

- There were no valuable minerals i n  the area,  There was one coa l  v e i n  

mentioned i n  Township 2, Range 18 E. 

The transporhation f a c i l i t i e s  i n  t he  Sac and Fox a rea  w e r e  very 

good, The Missouri River had been'opened t o  steamboat t r a f f i c  i n  1830 

, a n d  by 1854 t h i s  t r a f f i c  was qu i t e  extensive. St .  Joseph, loca ted  some 
. - 

s i x  m i l e s  below the t r ac t ,  was a major r i v e r  por t  by 1854, Some s ix 

miles no r th  and west of the  Sac and Fox agency l ay  the  town of  Iowa 

Point which was a l s o  'a po r t  fo r  steamboats, Thus the a rea  w a s  comparat ively 
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easy of access. These ports were valuable for the purpose of shipping 

produce of the farms downriver as well as supplying the farmers with 

necessities. 

In 1854 the Hannibal and St. Joseph Railroad was under construction 

towards St. Joseph and its completion was optimistically forecast in a 

matter of sane 30 months, The completion actually took some 60 months. 

In addition to the Missouri River and the proposed railroad connection 

with St. Joseph there was also the St. Joseph and California Emigrant Road 

which passed through the southern edged the Sac and Fox tract. This road 

carried the settlers west to California, Oregon, and the other settlement 

areas. In 1854 the traffic over this road was quite extensive according 

to local newspaper zccow-ts. This same source indicated that the 

steamboats were bringing from 200 to 500 passengers upriver on each 

trip. 

All of the physical features of the Sac and Fox tract contributed 

to its desirability for use as family-sized farms of 80 to 160 acres 

and this is the highest and best use for this land. 

The population of northeastern Kansas increased rather rapidly 

as a result of the Missouri River and its transportation facilities, 

the high quality of the land, and its location on the transcontinental 

wagon trail, By 1854 the population of the area which included the 

Sac and Fox tract was 1167 people. This population had been building 

westward through Missouri and even by 1830 the population density along 

the Missouri River was 18 to 45 persons per square mile in that area 

which later became Kansas City, By 1850 the density of the area north 
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of St. Joseph along the Missouriwas 6 t o  8 people per square mile up 

t o  what became the north boundary of Kansas and from there i t  was 2 t o  6 

people per square mile up t o  Council Bluffs, Iowa. 

Under the  Graduation Act of August 1854 several  mil l ion acres of 

land i n  Missouri were reduced i n  pr ice  and ranged from $1.00 per ac re  

t o  12-1/2 cents  per acre,  There was not too much of t h i s  land immediately 

e a s t  of the Missouri River opposite the Sac and Fox t r a c t  although there  

was even l e s s  i n  the area to  the south and opposite Leavenworth and 

Kansas City,  

Economic conditions i n  1854 were depressed although f o r  those 

farmers who hzd wheat to  s e l l  the pr ices  were high because of the poor 

crops. The i n t e r e s t  r a t e s  were generally from 7 t o  12 per cent on f i r s t -  

c l a s s  commercial paper, Based upon the general money market defendant's 

appra iser  came to  the  conclusion tha t  a prospective purchaser of the Sac 

2nd Fox tract would have t o  pay an 8 per cent  i n t e r e s t  r a t e  on borrowed 

c a p i t a l  o r  e l s e  forego tha t  r a t e  on h i s  own money. 

Despite the adverse fac tors  such a s  Graduation Act land ava i lab le  

... i n  Missouri and the generally depressed 

a very s t rong demand for  the opening of 

The general land sales were undoubtedly 

Act but s ince  the Kansas lands were not 

economic conditions there ex is ted  

the Kansas lands t o  sett lement.  

increased because of the Graduation 

included under t h i s  Act i t  could 

not  have contributed i n  and of i t s e l f  to  the demand. The adaptabi l i ty  of 

the Kansas land t o  the needs of the s e t t l e r s  and the more o r  l e s s  general 

knowledge of t h i s  f a c t  along with the in f lux  of immigrants s t a r t i n g  about 

1845 and reaching i t s  peak of 428,000 people i n  1854 formed the bas is  
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f o r  t he  pressure  on the  government t o  open the  Indian lands i n  Kansas 

t o  settl'ement. 

As a r e s u l t  of t h i s  pressure  there  came the Act of March 3, 1853 

(10 S ta t .  226, 239) whereby the Pres ident  was authorized t o  n e g o t i a t e  

f o r  t he  Indian lands i n  what was then c a l l e d  the StaLes of Missouri  and 

. . 
Iowa. .Jn the summer of 1853 Commissioner of Indian Affa i r s  Manypenny 

v i s i t e d  t h e  a rea  f o r  the  gurpose of preparing the  way f o r  these  nego- 

t i a t i o n s ,  He found the Indians genera l ly  unwill ing t o  s e l l .  The Sac 

and Fox ind ica ted  t h e i r  wi l l ingness  t o  sell one-half of  t h e i r  land but  

i n  a communication from the  agent i t  was ind ica ted  t h a t  they would 

probably be agreeable t o  s e l l i n g  a l l  of i t  by the  t i m e  negot ia t ions  were 

under way, Conrmissioner Manypermy a l so  reported t h a t  the lands i n  ques t ion  

w e r e  t he  b e s t  lands i n  Indian country although lacking i n  timber, He  a l s o  

ind ica ted  t h a t  a l a rge  number of emigrants t ravelzed through the  t e r r i t o r y  

each 'year  because of the wagon roads to  New Mexico, Cal i forn ia  and Oregon, 

There were seven t r e a t i e s  made a s  a r e s u l t  of  the  negot ia t ions  under 

t he  A c t  of 1853, Three of these t r e a t i e s  provided f o r  sale of  lands f o r  

t h e  b e n e f i t  of the  Indians. The t h r e e  t r u s t  land t r e a t i e s  w e r e  wi th  t h e  

Peoria ,  Delaware, and Iowa Indians. A l l  o f  these lands were appra i sed  

f o r  the  purpose of s e l l i n g  them a t  public auction,  The Peoria  T r u s t  l ands  

(Royce Areas 326, 327, 328, Kansas 2 )  were wel l  t o  t h e  south of t he  Sac and 

Fox t r a c t  and a r e  not  of too m c h  i n t e r e s t  i n  the  presen t  case.  The Delaware 

Trus t  l ands  (Royce Areas 316, 317, Kansas 2) lay-some 20 t o  25 miles south  

o f . t h e  Sac and Fox t r a c t  and bordered the Missouri River on i t s  e a s t e r n  end, 

However, t h e  Delaware Out le t  as  i t  was known extended a d i s t ance  of 150 

mi l e s  westward i n  a 10-mile wide s t r i p  and had a considerable disadvantage 
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a s  a r e s u l t  thereof. (See Delaware Tribe v, U. S,, 8 Ind. C1,  Comm, 178). 

The Iowa Trust  lands by v i r t u e  of the i r  locat ion j u s t  nor th  of and contiguous 

t o  the Sac and Fox t r a c t  a r e  the c loses t  i n  s i ze  and qua l i ty ,  The lands i n  

t h i s  t r a c t  were appraised under ins t ruc t ions  from the Commissioner of Indian 

Affa i rs  a s  were the o ther  t r ac t s .  The o r ig ina l  appra isa ls  of t h i s  larid 

resu l ted  i n  a value of $1.50 t o  $2.50 per  acre  f o r  the f i r s t - c l a s s  lands,  

$1.25 t o  $2.50 for  second-class lands, and $1.25 f o r  third-class  lands.  

On ins t ruc t ions  from-the Commissioner of Indian Xffa i rs  the  appraisers  

added 25 cents per acre  t o  th i s  valuation and the f i n a l  average appraised 

p r i ce  per  acre  for  the Iowa Trust  lands was $1.89 per acre.  

The eas te rn  Delaware lands were sold a t  public auct ion between 

Xovember 1856 and February 1857 f o r  an average p r i ce  of $2.09 per acre ,  

The Iowa Trust  lands w e r e  sold during June of 1857 fo r  an average p r i c e  

of $1.92 per acre .  

. The Sac and Fox were given the r igh t  under the  t r e a t y  fio s e l e c t  

50 sec t ions  o r  32,000 acres  as a permanent home. They had the  option 

of  making t h i s  select ion i n  d i f fe rent  areas  including the  Iowa Trus t  

. lands. They chose the 32,000 acres  e n t i r e l y  within the Iowa Trust  area 

and a s  a r e s u l t  an equal amount of land of  comparable q u a l i t y  was so ld  

from the  Sac and Fox tract for  t h e  benefi t  of the Iowas. .These 32,000 

ac res  were located j u s t  south of and contiguous with the dividing l i n e  

:between t h e  Iowas and the Sac and Fox and were appraised a t  pr ices  

ranging from $1.50 per a c r e  to a s  much a s  $4.00 per acre  f o r  a small and 

e spec ia l ly  desirable portion. A tabulation of some 94 per  cent  of the 

sales of these lands shows an average p r i ce  of $1.87 per acre .  



These sa l e s  f igures  do not  r e f l e c t  a t r u e  market value because of 

the circumstances under which the sa les  were held. Squat ters  had taken 

possession of much of the t r u s t  lands p r i o r  to  t h e i r  being placed on s a l e .  

They had formed associat ions to  protect  t h e i r  claims aga ins t  competit ive 

bidding a t  the sa les .  Although these "claims" had no l e g a l  s t a t u s  they 

were bought and so ld  by speculators and prospective s e t t l e r s .  Pressure 

was brought t o  bear by these squat te rs  and speculators and Conunissioner 

-%mypermy di rec ted  tha t  fo r  "bona fide" s e t t l e r s  who had made " l a s t i n g  

and valuable improvements" thl- appraised pr ice  was to  be considered the  

f a i r  value of the lands and competitive bidding was dispensed with.  This 

rul ing had the e f f e c t  of extending ?re-emption r i g h t s  to  those people who 

had squatted on the land p r i o r  t o  i t s  s a l e  date. The only d i f fe rence  was 

tha t  the  pr ice  t o  be paid was the appraised value r a the r  than the  government 

minimum. On the  Iowa Trust lands 290 ou t  of 687 purchasers had assigned 

t h e i r  laad  t o  o the r  pa r t i e s  before the sale was closed, thus ind ica t ing  

t h a t  many-of the  claims were f o r  speculat ive purposes o r  a t  l e a s t  were 

a o t  bona f i d e  claims. 

The f a c t  t h a t  these lands were'sold under conditions t h z t  prevented 

a more near ly  t rue  market value from being establ ished makes them ques- 

t ionable  a s  a yardst ick of value except fo r  the purpose of p lac ing  a 

f loor  on the value to  be determined by t h i s  Comissiori. 

Pe t i t i one r  presented no expert  testimony on the value of  these  lands.  

It r e l i e d  upon documentary evidence Fncluding the'Iowa Trust  sales of 1857. 

It &st be borne i n  mind tha t  while these sa l e s  a r e  adjacent  t o  o r  a c t u a l l y  

within the  Sac and Fox t r a c t  t ha t  they a r e  s t i l l  s a l e s  of small  t r a c t s  



ra the r  than one . large  t r a c t ,  In f i na l  analysis these Iowa Trust land 

s a l e s  cannot be considered too heavily beyond thei r  use to  e s t ab l i sh  a 

minimum. price-because of the, two factors ,mentioned above - adverse c6iz- 

di t ions  of s z l e  which tended to  depress prices and the small s i z e  of the 

t r a c t s  which tended to r a i s e  prices,  

Defendant's expert witness, Dr. Murray, analyzed the factors  mentioned 

heretofore and concluded tha t  the  Sac and Fox land had a value of $136,000 

f o r  the 96,000 acres,  or a t  approximately. $1.42 per acre- 

The pet i t ioner  i n  i t s  proposed findings based upon the s a l e s  of the 

Iowa Trust lands and the other  documentary evidence arrived a t  a value 

o f  $720,000 fo r  the 96,000 acres,  o r  approximately $7.50 per acre,  

The Commission has found a value of $240,000, o r  a t  the r a t e  of $2.50 

per acre, which we f e e l - i s  supported by the factors s e t  for th  i n  the 

findings of f a c t  made herewith, and which are se t  for th  i n  l e s s  d e t a i l  i n  

t he  e a r l i e r  pa r t  of t h i s  opinion, 

Certain offers ,  sales ,  and opinions of value urged by.pet i t ioner  as  

sustaining t h e i r  figure of $720,000 ( th is  figure i s  $719,000 i n  pet i t ioner ' s  

.- proposed findings but i t  i s  assumed tha t  $720,000 i s  the f igure meant) 

f o r  the 96,000 acres have not been considered as relevant because they 

. r epresen t  unrea l i s t i c  comparisons fo r  the purpose of e s t a b l i s h h g  values. 
. . 

I n  nearly every instance.where sa les ,  offers ,  or opinions of value have 

:been included by pet i t ioner  they have represented e i the r  comparatively 

small, w e l l  located t r ac t s  o r  the opinions have been those of people t~ho  

had' a specia l  in te res t  and consequently could not be considered unbiased. 

I n  o ther  instances the opinions have been presented without regard to  
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. - 

s e l f - i n t e r e s t  o r  qua l i f ica t ions  of  those whose opinions a r e  r e l i e d  upon 
. . 

t o  e s t a b l i s h  a value of $7 .SO per acre .  For these reasons the  Conmnission 

has n o t  deemed i t  necessary to  make findings of f a c t  on such evidence. 

Admittedly t h i s  was good land fo r  which there  was a demand. A t  t he  

same time the 'land was no t  miformly well-timbered and well-watered. 

There i s  no reason t o  believe t h a t  a l l  of the  Sac and Fox land would 

f a r e  b e t t e r  than comparable Missouri land which l a y  away from t h e  Missouri  

River and the Leavenworth-Kansas Ci ty  area. There were seve ra l  mi l l i ons  

of acres  of Missouri land which had been on the  market over  &n years  and 

came under the  provisions of the Graduation Act o f  1854- 

While timber and stone were ava i lab le  on the  Sac and Fox land f o r  

bui lding purposes i t  would not be possible  f o r  each farm t o  l a y  so t h a t  
, 

.) 
--- 

i t  had i t s  own supply of timber o r  s tone and water. For t h i s  reason 

there  would be a reas  which would not  s e l l  immediately and would have t o  

be held by the  purchaser of the e n t i r e  t r a c t  u n t i l  the  demand arose.  This 

would mean addi t iona l  cos t  t o  the purchaser of the  whole t r a c t -  On the  

o t h e r  hand a prospective purchaser should have been a b l e  t o  p r o j e c t  a 

f a i r l y  l a rge  population growth i n  t h i s  area  wi th in  the  next  few years.  

The demand ex is ted  and should have been common knowledge t o  t h e  w e l l -  

informed purchaser. This factor  worrld have in£  luenced such a purchaser  

because he  would have real ized t h a t  the  length of time f o r  disposing of 

t h e  property would be comparatively short ,  thereby reducing h i s  u l t ima te  

c o s t  and re turn ing  a f a s t e r  p ro f i t .  The necess i ty  f o r  donating town sites 

and land f o r  o the r  public purposes as  an inducement t o  settlers would have 

been a c o s t  t o  -be considered. A l l  of the f ac to r s  f o r  cons idera t ion  i n  
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es tab l i sh ing  the value of  lands under the  conditions as  they .existeed 

during t h i s  comparatively remote period have been s e t  for th  many t n m e s  

and t h e i r  r epe t i t i on  here would serve no g rea t  purpose. 

Where, a s  i s  the case here, t h e  contiguous lands have already 

been evaluated by th i s  Commission and t h e  evidence i n  t h i s  case i s  so 

nearly t h e  same as to make i t  almost iden t i ca l ,  then any evaluationm of 

the present  lands based upon tha t  evidence which f a l l s  too f a r  above o r  

below the  values of the contiguous o r  nearby lands, must be suspect: , 

I n  the  immediate case the re  e x i s t  c e r t a i n  f a c t s  which should increa:se  

the value of the Sac and Fox t r a c t  over the  contiguous t r ac t s .  We t t h i n k  ' 

one of these i s  the  r e l a t ive ly  small s i z e  of the Sac and Fox t r ac t  ;as 

compared wi th  other  t r a c t s  i n  the immediate and a l so  in the general 

area,  One of  the factors  considered i n  es tab l i sh ing  values to  which 

we al luded above but  did not  set f o r t h  i s  t r a c t  s ize.  Other things 

being equal the smaller t r a c t  norinally i s  more eas i ly  disposed of a s  
. . 

a u n i t  than i s  the la rger  one, Another and important consideration is 

the admitted f a c t  that  the  s o i l  i n  the  Sac and Fox t r a c t  i s  the most= 

.' f e r t i l e  i n  northeastern Kansas besides having a comparatively large 

r i v e r  f r o n t  of  22-1/2 miles which was w e l l  timbered. For these r e a s o n s  

*we ' f ee l  t h a t  the  value placed .upon t h i s  Sac and Fox t r a c t  i s  consis tcent  

with t h e  previous holdings of t h i s  Commission on land values i n  gene::ral. 

The t r e a t y  consideration of $48,000 f o r  the .Sac and Fox t r a c t  wlhich 

t he  Commission has found t o  have a value o f  $240,000 i s  so grossly 

inadequate a s  to  be unconscionable, and p e t i t i o n e r  sha l l  be en t i t led  t o  

recover the  difference between the s a i d  $48,000 and the f a i r  market walue 



13 Ind. C1 .  Comm. 295 

as determined, l e s s  such o f f s e t s  and c r e d i t s  as the  defendant may be 

ab l e  t o  show a t  a fur ther  hearing. 

An order w i l l  be entered granting p e t i t i o n e r  a judgment i n  t he  

amount o f  $192,000, less the  s a id  offsets and c r e d i t s ,  i f  any, and 

t h i s  case s h a l l  proceed t o  the  hearing on such o f f s e t s  o r  c r e d i t s .  

T. Harold S c o t t  
Associate Commissioner 

We concur: 

Arthur V. Watkins 
Cbief Commissioner 

Wm. M. Hal t  
Associate Commissioner 




