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TIE DUSJAXISH TRIBE OF IAVIAXS, 

1 
P e t i t i o n e r ,  ) 

1 
v. 1 Docket No. 109 

) 
THE UNITED STATES OF AXZRICA, 

1 
Defendant. ) 

Tne Comission nakcs t he  following fin6ings cf f a c t :  

I. The contract  a t to rney  f o r  t he  pe t i t ioner  t r i b e  seeks  an award 

by the  Comission of conpensation i n  the  amount of $5,200.00 based on 

ten percent of the f i n a l  j u d t ~ c n t  of $62,000.00 entered i n  t he  abave- 

e n t i t l e d  case; and a l s o  an allowance of $1,610.77 i n  r e h b u r s a b l e  

expenses incurred by him i n  t he  prosecution of the  claim. A hear ing  

on t h i s  m t t e r  wss held before che Cmxission on DeccaScr 11, 1963. 

2. As per t inent  i n  t h i s  case t o  e t torney fees  and expenses, 

Section 1 5  of the  Indian Claim Cor;=isslon Act provides a s  fol lows : 

Sec. 15. Each such t r i b c ,  .band, o r  o ther  i d e n t i f i a b l e  
group of Indians nay r e t a i n  t o  represent i t s  . i n t e r e s t s  i n  
t he  presentation of clai& before the ComxCssion an a t t o r n e y  
or a t torneys a t  l m ,  of i t s  o m  select ion,  whose p r a c t i c e  
before the  CoAm.ission s h a l l  be regulated by i t s  adopted 
procedure. The fees of  such at torney or .  z t to rneys  f o r  211 
serv ices  rcndezed i n  prose cut in^ the  clzirn i n  ques t ion ,  
whether before t h e  C a ~ x i s s i o n  or  othcrwLse, s h a l l ,  n n l e s s  
the enormt of such faes i s  s t ipu le ted  i n  t he  approved 
cont rac t  bctvecn the at tornzy o r  attorneys and t h e  c la imant ,  
be f ixed  by t h e  Coxaission a t  such amount a s  the Co.mission, 
i n  accordance with stcndards obtcining fo r  prosecuting 
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s imi l a r  contingent claims i n  courts  of  law, f inds  t o  
-be adequate compensation f o r  services  rendered and 
r e s u l t s  obtained, considering t h e  contingenr na ture  
of t he  case, plus e l l  reasonable expenses incurred 

. . 
i n  t h e  prosecution of the  claim; but  the  amount s o  

. f ixed by t h e  Commission, exclusive of reimbursements 
f o r  a.ctual expenses, s h a l l  not exceed 10 per centum 
of t h e  amount recovered i n  any case. * * * 
3. The approved at torney contract ,  as amended and extended, 

between t h e  p e t i t i o n e r  and i t s  at torney i n  t h i s  case, provides t h a t  - 
t he  compensation t o  be received by t h e  a t to rney  s h a l l  be wholly con- 

t ingent  upon the  recovery of a money judgment o r  set t lement  f o r  the  

t r i b e  and s h a l l  not exceed ten  percent of such recovery. This c o n t r a c t  

a l s o  provides fo r  t h e  rcinbursement t o  the  a t torcey  of  expenses incurred  

by him i n  the  prosecution of the t r ibe ' s  claim. 

-- a 4. The cont rac t  of employment of a t torneys f o r  t h e  p e t i t i o n e r  t r i b e ,  

4- 

together with the  approval and extension thereof  t o  Noveinber 12, '1965, 

by the  C o ~ s s i o n e r  of  Indian Affa i rs  ac t ing  f o r  the  Secretary of t h e  

In t e r io r ,  a r e  on file with t h e  ComFssion. These show t h a t  Kenneth J. 

Selander and Frsderick bI. post were t h e  o r i g i n a l  a t torneys f o r  p e t i t i o n e r  

i n  t h i s  case,  however, on September 25, 1950, a l l  i n t e r e s t  of Kr, Selander 

i n  s a i d  con t rac t  was assigned with the approval of t h e  Commissioner of 

Indian Af fa i r s  t o  Frederick W. Post who assumed the s o l e  r ep resen ta t ion  

of p e t i t i o n e r  and he i s  now the s o l e  cont rac t  a t torney  f o r  p e t i t i o n e r  and 

e n t i t l e d  t o  the  a t torney  f ee  i n  t h i s  cese. 

5. The a t torney  contract  imposed upon the -a t to rneys  t h e  responsi- 

b i l i t y  for invest igat ing,  formulating and prosecuting t o  a f i n a l  con- 

c lus ion  t h e  claims o f  the  t r i b e  againsr  the United S ta t e s ,  The claim 
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which was i n s t i t u t e d  and prosecuted by the  a t t o r r e y  i n  t h i s  ca se  m s  

based upon unconscionable considerat ion for  l a a h  of the  p e t i t i o n e r  

t r i b e  i n  t he  present S t a t e  of Washington which i t  ceded under the Point  

E l l i o t t  T r e a t y  of January 22, 1855. 

6. The l i t i g a t i o n  i n  t h i s  case, from the cozncncencnt of s u i t  t o  

t h e  entry of f i n a l  judgment, consumed over twelve years. Tinree hear ings 

were held before the C o z ~ i s s i o n  with respect  t o  the i s sue  of t h e  e s t c n t  

and bounc?srics of the lands abo r ig ina l ly  owcd by thc t r i b e  and two o t h e r  

h c a r i n ~ s  with respect  t o  i s sues  of va lue  wcre e l s o  hcld, A t  each of 

these  t r i a l s  nuncrous exhib i t s  wcrerzccived i n  cvidcncc and t h e  testimony 

by expert  witnesses t;zs taken, The i s sues  of dcfendsnt's c l a i n c d  counter-  

c l a i c s  and o f f s e t s  wcre resolvcd based upon a s t i p u l s t i o n  of  coxpronisc 

s e t t l e s e n t  negotiated by t h e  a t torney,  entered i n t o  by the  p a r t i e s ,  

approvcd by the Bureau of Indian Affa i r s ,  and approved and adopted by t h e  

Indian Ciains Com,Fssion. 

7. A f i n a l  jndpent was entered i n  the case on J u l y  20, 1962, 

adjudging t h a t  the pe t i t i one r  t r i b e  should recover f r cn  the defendant  

the sum of .$62,000,00. P e t i t i o n e r  appealed the  case t o  t h e  Court  of  . . 

Claims. However, a f t e r  that Court 'aff i rmed t h i s  CmziissFon1s dec i s ion  

on July 12, 1963, i n  the  'case of  t he  Nooksack ~ r i b e  v, ljriited Stat- ,  

3 Ind. C1. Corn. 479, which involved a claim s imi l a r  t o  p e t i t i o n e r ' s  

c la im fo r  lands i n  the present S t z t e  of ~ a s h & t o n ,  p e t i t i o n e r ' s  a t t o r n e y  

: decided i t  was not cdvisable t o  continue wlth such appeal and was 

authorized by pe t i t ioner  t r i b e  and thz  Conmissioner of Indian Affairs to 

dismiss  s a id  appeal. On aeceaber 10, 1903, thz  Csnrc of Claiins d i s ~ i s s c d  

s a i d  appeal on notion of p c t i t i c n c r .  
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8. The amended f i n a l  judgment which was en t e red  i n  t h e  case on 

December 11, 1963, adjudged t h a t  t h e  p e t i t i o n e r  t r i b e  should recover 

from the  defendant t he  sum of $62,000.00. 

9. The p e t i t i o n  f o r  allowance o f  attoFney's fee and expenses i n -  

curred i n  t h e  prosecut ion of t h e  claim, a s  amended and supplemented by 

a l e t t e r  addressed t o  t he  Commission by the a t t o r n e y  on December 20, 1963, 

toge ther  w i t h  support ing documents, have been e x m i n e d  by t h e  Bureau o f  

Indian Af fa i r s  and Off ice  of t h e  S o l i c i t o r ,  Depsr tnent  of t h e  I n t e r i o r .  

A memorandum of t h e  Associate  Commissioner of Ind ian  A f f a i r s  which i s  a p a r t  

of t he  record i n  t h i s  c a s e  s t a t e s  t h a t  "explanation was made by M r .  Pos t  i n  

support  of allowance of f ee s  a t  full 10 per c e n t  of $62,000.00, o r  $6,200.00. 

I n  t h e  l i g h t  of t h e  explanat ion and o the r  a v a i l a b l e  i n fomot ion ,  w e  f i n d  no 

reason t o  ob jec t  t o  allowance of a t t o rney  fees  fn t h e  amount claimed." 

10, The Comiss ion  having considered t h e  s e r v i c e s  performed by t h e  

a t torney,  the  amount of recovery, and t h e  cont ingent  cha rac t e r  of t h e  

fee,  f i nds  t h a t  the a t t o r n e y  has earned and i s  e n t i t l e d  t o  t h e  f u l l  sum 

allowed by h i s  c o n t r a c t  wi th  s a i d  p e t i t i o n e r  t r f b e ,  namexy, t e n  percent  

of t he  recovery i n  t h i s  case, o r  $6,200.00. 

11, The a t t o r n e y s s  con t r ac t  provided t h a t  p e t i t i o n e r  should pay t o  - 

t h e  a t to rney  t h e  sum of $750.00 towards t he  expenses o f  t h e  l i t i g a t i o n .  

The a t to rney  incur red  expenses on t h e  cese up t o  and inc luding  August 6 ,  

1955 i n  the sum of $796.20, which were presented by voucher under d a t e  

of May 13, 1957, f o r  payment by the  p e t i t i o n e r  t r i b e .  The payment o f  

$750.00 by the  t r i b e  t o  t h e  a t to rney  was approved by t h e  Bureau of 

Ind ian  Af fa i r s  on June 19, 1957. Of t h e  remainfng $46.20, t h e  sum of 

$25.09 was approved bu t  t o  be paid when f i n a l  judginent was obtained; 

and approval of $21.11 was suspended pending f u r t h e r  explana t ion  of  a 
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p ro- ra ta  charge made by a c o u r t  r e p o r t e r .  The a t t o r n e y  has  s a t i s f a c t o r i l y  

expla ined t h a t  the  r e p o r t e r  m d e  t h e  ~ r o - r a t i o n  cf h i s  a p p a r z r x e  c h a r g e  

t o  t h r e c  t r i b e s ,  one of which w a s  t h e  p e t i t i o n z r  t r i b e .  The $46.20 

i s  al lowed t h e  a t to rney  a s  a proper r e in t -u r sab lc  cspcnsc. 

12. The a t to rney  r e q u e s t s  payment f o r  a d d i t i o n a l  expenses o f  

$764.57 incur red  by him i n  t h e  p rosecu t ion  of  t h e  c la im between 1955 

and 1963. I n  t h e  memorandum r e f e r r e d  t o  i n  F ind in3  4, t h e  A s s o c i a t e  

Co;llmissioner of Indian A f f a i r s  approved the a l lo r ;xcc  of a l l  t h e  i t e m s  

of expenscs t o t a l i n g  $764.57 except  two i t e m  o f  cxpcnsc n o t  suppor ted  

by r e c e i p t s ,  b i l l  o r  i t e a i z e d  s ta tements .  The f i r s t  i s  o chsrgc of 

$25.00 incur red  dur ing  a per iod of f i v e  days i n  l ~ ~ ~ s l ~ i n ~ t o n ,  D. C. f o r  

h e a r i q s  which began on Januzry 9: 1959. The o t h c r  charge  i s  f o r  $20.00 

f o r  a  pe r iod  of four deys i n  Washington, D. C. f o r  hza r ings  beginning on 

A p r i l  23, 1963. These two i t e m s  o f  expense a r e  supported o n l y  by a 

g e n e r a l  i t emiza t ion  based upon t h e  attorney's estimtes. 

Thc C m d s s i o n  f i n d s  t h a t  t h e  two itens t o t z l i n g  $45.00 r e E e r r e d  t o  

above arc n o t  a l loxab le  'as r e i n b u r s a b l e  expenses. The remain ins  $719.57 

i s  al lowed.  

13. The a t to rney  for  t h e  t r i b e  employed Arthur  C. B a l l a r d  as an 

e x p e r t  wi tness  i n  anthrdpology who d i d  cons idc rzb le  r e s e a r c h  i n  connect5on 

w i t h  t h e  case. Thc z t t o r n e y  t e s t i f i e d  a t  t h e  hea r ing  on Deceri~ber 11, 1963 
. - 

tha t  h e  wzs personally c m i t t e d  t o  pay Nr. Ba l l a rd  a f a i r  and r e a s o n a 5 l e  

: f e e  f o r  h i s  sc rv iccs  which he  considered t o  be f i v e  hundred d o l l a r s .  

Mr.  B a l l a r d  has received payments t o t a l i n g  $150.00 a s  p a r t  o f  h i s  f e e  

which w a s  paid out of t h e  $750.GO t h e  p e t i t i o n e r  tribe zdvanced f o r  
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costs ,  re fer red  t o  i n  Finding 11. We consider the  fee  of  $500.00 f o r  

Mr.  Ballzird reasonable and the  balance of $350.00 due thereon i s  there-  

fore  allowed. 

14. The at torney a l so  employed D r .  June NcComick Collrns,  an 

anthropologist, who did much research i n  connection with t h e  case and 

t e s t i f i e d  as a witness. The at torney also t e s t i f i e d  a t  t h e  hearing on 

December 11, 1963, tha t  he was .personally committed t o  pay D r .  Coll ins  

a fair  and reasonable fee f o r  her  services which he considered t o  be 

five hundred dollars .  D r .  Collins has received $50.00 a s  p a r t  of h e r  

witness f ee  which was paid out  of the $750.00 the p e t i t i o n e r  t r i b e  

advanced f o r  costs ,  We consider the fee  of $500.00 for Dr. Coll ins 

reasonable and the balance of $450.00 due thereon i s  the re fo re  allowed. 

15. Accordingly, the  at torney Frederick W, Post is  e n t i t l e d  t o  an 

at torney f e e  of $6,200.00 and i n  addit ion thereto, t h e  sum o f  $1,565-77 

as reimbursable expenses incurred i n  t h e  prosecution of pe t i t ioner ' s  

claim, and it w i l l  be so ordered, 




