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OPINION OF TXE CO;.XISS I O X  -- 
Halt, Associate C o m i s s i o ~ e r ,  delivered the  opinioa of  the  Comission. 

T h i s  case is. before the Cornmission f o r  a d e t e m i n a t i o n  of the  

claim brought by the  Nez Perce ~ k b e  of Indians seeking add i t iona l  

compensation fo r  t h a t  p a r t  of i t s  reservat ion which i t  ceded t o  defend- 

ant by t h e  Agreement of May I, 1893, approved August 15, 1894. P r io r  

t o  the  Agreement, t h e  pe t i t i one r  owned a t r e z t y  reservation i n  northern 

Idaho which contained some 762,000 acres.  Part  of the  r e se rva t ion  was 

a l l o t t e d  t o  individual  Indians and the  checkerboarded r e ~ a i n d e r ,  

containing 549,559 ec ies ,  was cezed i n  1894 t o  the  United Sta tes .  The 



p a r t i e s  h a ~ ~  agreed upon the acreage involved and that the cons ide ra t loc  

paid by the. defendant f o r  the cession was $1,634,664.00 o r  $2.97 per  

acre.  It has a l s o  been agreed t h a t  da te  for  valuation'purposes i s  

A u g ~ s t  15, 1894. Tire pe t i t i one r  seeks addizional compensatim on the  

ground tha t  the pr ice  paid was an unconscionable c o ~ s i d s r a t i o n  when 

compared t o  the  market value of the  land ceded. 

- After  a thorough examination of a l l  the evidence o f - r ecord ,  t he  

Colmnission has entered de ta i led  findings of f ac t  concerning the  var ious  

f a c t o h  whicfi have b e z ~  considered i n  a r r iv ing  a =  o x  ul t imate d.22cr- 

d ica t ion .  As de.>allec! i n  those findings of f ac t ,  the ~ o ~ i s s i o n  has 

found tikit the Nez Perce 1863 reservat ion,  which included the  sub jec t  

land, was located i n  northern Idzh~ j u s t  eas t  of Lzwiston. The a rea  

cons is ted  maialy of a high and gent ly unduleting pfzteau cu t  icto 

blocks by canyons. The r a i n f a l l  and t h e  clirnzte was general ly  f a v x a b l e  

f o r  the  r a i s i n g  of cerea l  crops, espec ia l ly  wheat. The area  was a n  

extension of the Paloase country and had s imilar  s o i l s .  The Conmission 

has found tErat s l i g h t l y  over one-balf .of the ceded area  had a h lghes t  
. . 

and b e s t  use f o r  a g r i c u l t u r ~  while t h e  remaining area had a h ig5es t  

and b e s t  use f o r  grazing and zs  timberland. O f  t h i s  remaicing a rea  

. - 
s l i g h t l y  ovsr half  was su i t ab le  only a s  rangeland. 

In 1853 the Terr i tory  of Washington was created, which included t h e  
. . 

reserva t ior ,  a ~ d  what i s  now northern Idaho. In*.l863 Idaho T e r r i t o r y  was 
. . 

crea ted ,  and Lewiston was i t s  f i r s t  c a p i t a l .  L e x i s t m ,  which was f o ~ n d z d  

i n  1861 at the  conflnence of the Snake and Clearwater RPvers, Gas r e p s r t e d  

in 1862 to haz;e a population of 1200. In 1867 the  populzZion cenzer  of 

the  gens ra l  r e g l ~ n  was the  Walla Walla Valley. According t o  1870 census,  
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t h e  populat ion of Valla I.:slla cotmty w a s  5,300. We havc d e t a i l e d  i n  

our f i & n p  populstinu f igu re s  f o r  t h e  surrocnding count ics  which 

i n d i c a t e  that t l ~ c  general  a rea  had bcsn wel l  s c t t l c d  p r i o r  t o  t h e  

v a l u a t i o n  date .  In  1830 ??cz Pcrce, Shoshone and Idaho Counties con- 

t a i n e d  48,339 acres  under c u l t i v a t i o n  and i n  Vhitawn, Garf ie ld ,  Columbia 

and Asot in  Counties t h e r e  were 237,558 acres  udder c u l t i v a t i o n .  

We have found t h a t  t h e r e  &:ere gencra l ly  good t r anspor t a t i on  f a c i l -  

i t i e s  t o  se rve  the  sub jec t  a rea .  River t r anspor t a t i on  e x i s t e d  a  s h o r t  

d i s tance  in:o t h e  subjec t  a rea  on the Clearwater River. R a l l  t r a n s -  

p o r t a t i o n  was ava i lab le  a  s h o r t  d i s t a n c e  t o  the  nor th .  Therc were wagon 

roads across  t h e  reservat ion.  

The Ind ian  al lotments ,  which t o t a l e d  180,657 acres ,  were s c a t t e r e d  

throughout t h e  reserva t ion ,  wi th  sone concentrat ion around t h e  Indian 

se t t l emen t s  a t  Lapwai and Kamiah. W e  have found t h a t  i n  s e l e c t i n g  t h e i r  

a l lo tments  t he  Indians gene ra l ly  s e l e c t e d  the  b e t t e r  lands.  About two- 

t h i r d s  of t h e  lands s e l e c t e d  by the  fndians:.was i n  t he  most favorable  

land c l a s s i f i c a t i o n .  They took a  s u b s t a n t i a l  amount .of t h e  b e t t e r  lands 

n o r t h  of  t h e  Cleardater River, which a r e a  was more acces s ib l e  t o  t he  

r a i l r o a d s ,  and they se l ec t ed  a  l a r g e  por t ion  of t he  s r e a  i n  t h e  western 

p o r t i o n  of t he  reserva t ion  c l o s e s t  t o  Lewiston and the b e t t e r  r i v e r  

t r anspor t a t i on .  

The ceded lands were opened t o  t h e  public on November 18, 1895, 

and t h e  b e s t  lands were taken quickly,  There were 507 homestead f i l i n g s  

I n  t h e  f i r s t  t h i r t e e n  days a f t e r  t he  reserva t ion  was opened. The pro- 

v i s i o n s  of  the  agreement opening the land provided t h a ~  s e t t l e r s  should 
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pay'  $3.75 per  acre f o r  a g r i c u l t u r a l  lands and $5.00 per a c r e  f o r  s tone ,  

timber and minera l  lands. Thc number of c n t r i e s  which eventua l ly  went 

t o  paterit a r e  s e t  f o r t h  i n  Finding of Fact No. 12.  During'.the £ k s C  f ive 

years  68% of t h e  land had been taken and by 1905, t e n  y c a r s ' a f t 2 r  ths 

- l a n d s  had been opened, 877, had been taken. A t o t a l  of 449,160 a c r z s  v a s  

acquired f r e e  under the  homestead laws;. l4,800 a g r i c u l t u r a l  a c r e s  were 

bmght  o r  comuted  fo r  the s t a t u t o r y  $3.75 per acre;  9,320 t i m b ~ r  a c r e s  

were bought f o r  t h e  s t a tu to ry  $5.00 per acre ;  27,200 ac re s  were r e se rved  

. . 

f o r  s t a z e  schools ;  7,880 acres  were r e t a ined  by t h e  CrAted s t a z e s  f o r  

public  us2 o r  leased fo r  grazing; 4,240 a c r e s  were placed i n  publ ic  wZer 

r e se rve ; .  and t h e  remaining 36,400 acres  were f o r  miscellaneous uses  such 

. - as f o r  churches, power s i t e s ,  e t c -  
- 

We have found t h a t  the  a g r i c u l t u r a l  lands wi th ln  t he  ceded a r e a  

were w e l l  s u i t e d  f o r  t he  r a i s i n g  of c e r e a l  crops, e s p e c i a l l y  wheat. 

We have a l s o  found t h a t  the  a r eas  c l a s s i f i e d  a s  t imber contained a good 

commercial grade of  timber and t h a t  t he re  was a denacd f o r  t imberland 

t o  s u p p l y ' t h e  expanding loca l  market for lumber p r o d ~ c t s .  The a r e a s  

c l a s s i f i e d  a s  range land were wel l  s u i t e d  fo r  l i v e s t o c k  grazing. 

There was a depression during the years  1893 am? I694 acd  t h i s  hac? 

an e f f e c t  on the  pr ices  fo r  farm products and, i n  o u r  opicion,  wauld have  

had a depress ing  e f f e c t  npcn land sa l e s  dur ing the period.  

Bath p a r t i e s  have i n t r ~ d u c e d  the testimony and r e p c r t s  prepared by 

e x p z r t  app ra i se r s ,  and w e  h a ~ z  fomd  t h a t  the  t e s t i m x y  a n d e r e p x t s  

t oge the r  wi th  t h e  documentary mater ia l  introduced i n  support  cf the  

expartst opinions have been of g rea t  a s s i s t ance  i n  reaching our  ul t imaZe 
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a r r ived  a t  by t he  c spc r t s  i n  t h e i r  f i n a l  cor.clusions of tile f a i r  market 

value of the  subjec t  a rea  on August 15, 18%. DcfcnSantts a p p r a l s c r  

concluded the land laas wosth on ly  $1.29 an acre  v h i l e  p e t i  t f o n e r  's 

app ra i se r  concluded t h a t  t h e  lands were worth $11.89 an a c r e .  We have 

entered dz t a i f ed  findLngs of  f a c t  conccraing the  var ious  m a t t c r s  which 

were considered by the  exper t s  i n  a r r i v i n g  a t  t h e i r  conclusion,  and f o r  

reasons which w e  s h a l l  now s e t  f o r t h  t h e  Coiimisslox i s  unable  t o  accept  

o r  consulted x-.-i:h a number of o the r  experts Fa spec l3 l i zed  f i e l d s .  M r .  

~ r o r & ' s  opinion of value of the subjec t  a rea  xss b~scL1 entirely upon 

. occurred during a period fro= 1890 through 1894 x i t h i n  an a r e a  extending 

f r ' f ty  m i l e s  fro= the reserva t ion .  Each of the  s e l e s  used pias c l a s s i f i e d  

as t o  land  use, L.e., a s  z g r i c u l t u r z l ,  tLnSer, rsngz or  mixed. 

In our Finding of Fact No. 17(a) ve  h2yz s e t  f o r t h  t h e  s u m a r y  d a t a  

. . concerning 411 a g r i c u l t c r a l  sales axd saxe nixed s a l e s  which w e r e  ~ s e d  by 

M r .  Brobm i n  reeching an e s t i i s t e  of t he  Fair ner8eC value  of t h e  a g r i -  

c u l t u r a l  lands. A l l  of t he  a g r i c u l t u r a l  lznd sales i n  the t r a c t  count ies  

(by t h e  term t r a c t  county M r .  Brown hzs referred.  t o  the  three coun t i e s ,  

Idaho, Latah end Nzz Pcrce which included p e r t  of  t h e i r  a r e a s  w i t h i n  t he  

sub jec t  t r a c t )  and the  comparable couz t ies  (yhich c o n s i s t e d  of  those  

neighborins  counties t o  the  west i n  t he  S t a t e  of Yashington) averaged 

$15.42 p e r  acre.  The f igu re s  i n  the t a b l e  i n  Finding of Fac t  N o ,  17(a)  
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r e f l e c t  two adjustments made by PIr. Brown. The f i r s t  was a  discount 

-:of 20% f o r  a l l  s a l e s  i n  t h e  a g r i c u l t u r a l  s a l e s  ana lys is  f o r  prrsurnsd 

improve men:^. Further ,  a l l  . sa les  not  made during 1892r were ad jas ted  t o  

an 1894 "value" based on the  d i f fe rence  i n  the purchasing pcwer of the  

do l l a r .  
. . 

The Comi.iission has noted t h a t  t h e  highest  average per  a c r e s a l e s  

occurred i n  Latah County, which s a l e s  averaged $22.62 per acre .  Latah 

County i s  the  county located north of the  Clearwater River which area  

had been well  s e t t l e d  f i f t e e n  t o  twenty years p r i o r  t o  Chz valus=ion 

d a t e  and which a rea  had exce l len t  access  t o  es tab l i shed  r a i l r o a d  l i n e s .  

The Latah County s a l e s  included i n  the  a g r i c u l t u r a l  land ana lys i s  were 

. -,.. undoubtedly some of the most improved farms i n  the  area.  Wnile Nr. Ercwn 

. 3 - has  appl ied a discount f a c t o r  t o  compensate f o r  "inprovemekts," tha  

Cormnission does not  agree t h a t  h i s  20% discount i s  s u f f i c i e n t  t o  pernit 

t h e  app l i ca t ion  of t h e  r e s u l t i n g  averzge per ac re  p r i ce  t o  the  acreage 

f igu res  f o r  the  raw a g r i c u l t u r a l  lacds located wi th in  the  subjec t  area.  

I n  our Finding of Fact No. 20 w e  have s e t  f o r t h  the  th ree  f ac to r s  

which were considered by M r .  Bro-rn i n  a r r i v i ~ g  a t  h i s  207. disc our^ f o r  

.Lmpraveznents fac tor .  Nr. Brown has presented f igu res  i n  hi; rfpcrt Fhich 

he  r e f a r s  t o  a s  '%alee land only." The f igures  which he has nscd, how=ver, 

do no t  r e f l e c t  values of land only bu t  a r e  r a t h e r  :he f igures  taken fr?s 

- t h e  ,1900 census r epor t  ucder t h s  c l a s s i f i c a t i o n  "land and irnpravatiects 

except  buildings." H z  has then used f ignres  which he i d e ~ t i f T e s  a s  the 

. . value, of  a l l  improvements which are i n  f a c t  the t o t a l  of  census v a h e s  

uedzr  t h e  heading of  "buildings" and "implements and machinery." Thus 
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t h e  f i g u r e s  which llr. Brown has  conpnrcd a r c  t h e  census r c p o r t c d  v a l u e s  

f o r  b u i l d i n g s  pl t ls  t h e  r e p o r t e d  v a l u c s  f o r  implements and machinery 

compared t o  t h e  r e p o r t e d  v a l u c s  f o r  l and  and improvements ( excep t  b u i l d -  

i n g s ) ,  TJe do n o t  b e l i e v e  Chat t h i s  conpu ta t ion  provides  a sourib basis  

f o r  e s t i m a t i n g  v h a t  p o r t i o n  of t h e  purchase  p r i c e s  p a i d  f o r  a g r i c u l t u r c ? l  

l a n d  m y  have  been a t t r i b u t s b l e  t o  inprovencr, ts  on t h e  l and .  The compu- 
." - 

- t a t i o n  would n o t  r e f l e c t  t h e  v a l u e  of any fencing,  w e l l s ,  o r c h a r d s ,  o r  

t h e  s t a t e  o f  c u l t i v a t i o n  of t h e  l and  involved.  It is  f u r ~ h k r  compii- 

c a t e d  by i n c l u d i n g  v a l u a t i o n  f i g u r e s  f o r  i ia?lenents  and machinery 

which have no bea r ing  on i and  v a l u e s .  F u r t h e r ,  census f i z u r c s  a r e  o f  

d o u b t f u l  v a l u e  i n  e s t i n e t i n g  v a l u e s  o r  even r e l z t i v e  v a l u e s  o f  f a m  

land and b u i l d i n g s .  We n o t e ,  f o r  example, t h e  s t a t e m e n t  c o n t a i n e d  i n  

the i n t r o d u c t i o n  t o  t h e  5. S. Census of A g r i c u l t u r e ,  1954 (Vof. 1, 

p a r t  28 o f  which happens t o  be  i n  ev idence  i n  Docket No. 175-A) v i th  

r e s p e c t  t o  t h e  r e p o r t e d  v a l u e  of l a n d  and b u i l d i n g s .  "The v a l u e  t o  be - 

r e p o r t e d  was t h e  approxi;nate amount f o r  which t h e  l a n d  and t h e  b u i l d i n g s  

on i t  would s e l l  . . . But t h e  e s t i m a t i o n  of t h e  v a l u e  o f  l a n d  and 

b u i l d i n g s  i s  based l a r g e l y  upon op in ion ,  I n  t h e  even t  a  farm had b e e n  

r e c e n t l y  purchased,  answers c o u l d - b e  based on t h a t  exper ience .  Eut 

many farrns have n o t  changed hands f o r  many years ; '  no-r a r e  they  c u r r e n t l y  

for sale. I n  such cases ,  farm o p e r a t o r s  may have no c l e a r  b a s i s  f o r  

e s t i m a t i n g  t h e  va lue .  I n  making a n  i n t e l l i g e n t  e s t i m a t e ,  a  r e sponden t  

: needs ,  f i r s t ,  to  e s t i m a t e  t h e  p r e v a i l i n g  market v a l u e  i n  t h e  c o m u n i t y .  

Secondly,  he must i n  some way add t o  o r  s u b t r a c t  from t h i s  base  t o  

a l l o w  f o r  h i s  farm's s p e c i a l  c h a r a c t e r i s t i c s .  I n  many cases, a fa rm 

o p e r a t o r  who would n o t  s e l l  h i s  p l a c e  under any c i rcumstances  may 

be i n c l i n e d  t o  g ive  a  'parkct  va lue '  t h a t  i s  unrcnsonsbly  high.  Some - 
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o p e r a t o s  who had purchased t h e i r  r e a l  e s t a t e  during per iods of  r e l a t i v e 1  y 

low p r i ce s  may give an e s t ima te  t h a t  i s  unduly in f luenced  by t h a t  expe- 

r i ence .  Furthermore, the  e x t e n t  of  v a r i a t i o n  known t o  e x i s t  i n  r e a l -  

e s t a t e  values  makes it d i f f i c u l t  t o  e s t a b l i s h  clleclclng procedures t h a t  

''.. w i l l  d i s c l o s e  inaccura te  e s t ima te s  . I 1  (Pct. Ex. 108, Dkt. 175-A, page X'i) 

M r .  Bro1.m a l s o  considered the Loinbard Investrnent Company Report 

concerning the  percentage r a t i o  of farm Land t o  improvements. M r .  Brom ' 

fnd ica t ed  t h a t  he considered t h a t  t he  Loriibard r e p o r t  had sepa ra t e ly  

appra i sed  land values  and t h e  value o f  a l l  improvements. The Comnission 

has  s t u d i e d  t h i s  r e p o r t  (which is  an  exh ib i t  i n  Docket No. 175-A) and 

w e  f i n d  nothing i n  t h a t  r e p o r t  t o  i n d i c a t e  even a p o s s i b i l i t y  t h a t  any 

.improvements o the r  t han  bui ld ings  were included i n  t h e  a p p r i i s a l  f i g u r e  

. which i s  e n t i t l e d  "buildings". The f igu re  is not,  as M r .  Brown has 

s t a t e d  i n  h i s  r epo r t ,  t h e  "value of  improvement^.'^ We have concluded 

from reading t h e  Lombard r e p o r t  t h a t  most of the m ~ r t g z g e s  he ld  by that 

company were on improved land, and many were upon son= of t h e  most 

p roduc t ive  farms i n  t h e  Washington and Idaho T e r r i t o r i e s .  They were 

i n  a r e a s  which had been w e l l  s e t t l e d  f o r  a considerable  per iod  o f  t ime 

and involved land which had been g r e a t l y  improved. 
. . 

 inal all^, we do no t  cons ider  t h e  testimony of  M r .  Spekker i s  v e r y  

pe r suas ive  i n  h i s  es t imate  t h a t  improvements d i d  n o t  amount t o  much, 

r e p r e s e n t i n g  only about 10% of the  t o t a l  value. We have noted t h a t  

among t h e  t ransac t ions  l i s t e d  f o r  Ndz Perce County i n  t h e  defendant ' s  

r eco rd  o f  deeds and tax assessments t he re  was one t r a n s a c t i o n  involving 

a sale by a Staas  Spekkcr t o  Frank L. M~ore  of some 280 acres f o r  a 
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considerat ion of $4,000, The tax  r o l l s  indicated t h a t  rllc land had becn 

assessed at ' .$1,080 and the  improvcmcnts asscsscd a t  $1,200. I n  t h a t  

ins tance  i t  appeared t h a t  property owned by a man cj.50 very proba61y migh t  

have been r e l a t e d  t o  the  witness i n  t h i s  case  had inprovcmcnts which 

represented about 52% of the  land value.  

The Conmission has a l s o  noted a number of i n s t ences  i n  which con- 

. temporaneous r epo r t s  have indicated t h a t  improved farm land gold a t  

about twice t h e  p r i ce  f o r  unimproved farm l a d .  Xany of t hese  r e p o r t s  

were used by Nr. Brown fo r  o ther  purposes. We have noted,  f o r  exnrnple, 

i n  Finding of Fact No. 23 scne of t h e  factcrs t:hlc'Il Xr. Broim constdered 

corroborated h i s  opinion of value. I n  Finzing of- FacE KO. 23 (e )  soxe of  

t h e  contemporary coments  which had been considered a re  quoted. Those 

comen t s  ind ica te ,  fo r  e x a ~ p l e ,  t h a t  "wild" land brought abcut  $20.66 

an a c r e  and improved land $30.00 t o  $50.00 a n  a c r e  and t h a t  ''wild and 

unimproved p r a i r i e  land" can be s o l d  froia $5.00 t o  $8.00 an a c r e  while  

t h e  f i n e s t  ranches under fence and with  the  u suz l  farm inprovtments 

could be bought for  f<on $10.00 t o  $20.00 an- ac re .  I n  t h e  Cottont70od 

Report of March 8, 1895, i t  was repor ted  "lands a re  s t i l l  cheap; improved 

$10,00 t o  $30.00 per acre;  unimproved, $2.50 t o  $5,00"(1>ef. Ex,  29-5). 

We bel ieve  t h a t  many o f - t h e  a g r i c u l t u r a l  land t rans .act ions  used by M r .  

Brown, and i n  pa r t i cu l a r  those i n  such a reas  a s  Latah Cbunty, involved 

h ighly  improved fzrm lands and t h a t  the  across  t h e  board 20% discount  . 

when applied t o  such land docs no t  adequately co3pensate f o r  t h a t  p o r t i o n  

. of the  purchase pr ice  represented by the  improveaents, 

It appears t o  have becn M r .  Brown's opinion that b u i l d i n g  improve- 

ments on the ag r i cu l tu ra l  lands rcprescntcd t h e  on ly  r e a l  enhanccmcnt t o  



13 Ind. C1. COA. 184 

t he  value of t h e  lands involved i n  t h e  comparable s a l e s  ana lys i s .  Be 

t e s t i f i e d  t h a t  inprovcmcnts such a s  plowing, fencing, wells, orchards,  

e t c .  were not  of primary importance and, i n  any event, were balanced by 

the  valueof  t h e  hay crop growing on the  v i r g i n  land (which va lue  he  

s t a t e d  was $8.00 t o  $10.00 a ton  with a y i e ld  of up t o  a t o n  and a h a l f  

an acre) .  A f u r t h e r  compensating f a c t o r  was Ilr. ~ r o v h ' s  opinion t h a t  t h e  

land i n  i t s  v i r g i n  s t a t e  was more f e r t i l e  and the re fc re  more va luab le  

than the  land vhich had been i n  continuous production f o r  many years .  

The only evidence which p e t i t i o n e r  c i t e s  for  the  conclusion t h 3 t  s e t t l e r s  

. with ih  the  sub jec t  a rea  could have so ld  the  v i l d  hay crop f o r  $10.00 an 

a c r e  ' is t h e  Lombard Investment Company's repor t  t~ i t s  s tockholder  wherein 

9 it repor ted  t h a t  i n  Latah County ' k i l d  bunch grass  hay-b r ings  $10.00 

p e r  tun, one Con t o  the  acret '  (pet. Ex. 47, Dkt. 175-A, p. 9)- This 

r e p o r t  concerned a wel l  developed a rea  described i n  t h e  r e p o r t  a s  being 

the b e s t  general  scope of farming country seen on the  inspec t ion  t r i p .  

We do not  be l ieve  a prospect ive purchaser of the  sub jec t  a r e a  i n  2894 

would have considered t h a t  t h e  wild hay on the  a g r i c u l t u r a l '  l ands  could 
. . 

be marketed f o r  $10.00 an acre.  We cannot agree t h z t - a  w e l l  developed 

farm was no t  more valuable  than r a w  a g r i c u l t u r a l  land. We a l s o  note 

.in t i e  Lombard r epor t  (which obviously was a glowing. accsunt  d ~ s i g n e d  

t o  encourage investment i n  the  -company) t h a t  i n  tlalla Walla i t  was 

r epor t ed  'smuch of the  land he re  has raised wheat f o r  25 years, acd t h e  

: las't crop was even b e t t e r  than the  f i r s t "  (Pet. Ex. 47, Dkt. 175-A, p. 7)- 

Throzghout t h e  evidence we have noted indica t ions  t h a t  t h e  p r i c e  of farm 

land apprzciated g rea t ly  i n  proportion t o  i t s  s t a t e  of c u l t i v a t i o n  and 
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r e l a t e d  improvcmcnts. I n  our  opinion farmland i n  t h e  w e l l  popu la ted  

p o r t i o n s  o f  t h e  a d j o i n i n s  counties, which fanis had been i n  o p e r a t i o n  

f o r  15  t o  20 y e a r s ,  had many improvcmcnts which were r e f l c c t c d  i n  t h e  

p r i c e s  p a i d  f o r  those  l ands .  

The Conmission has  noted t h a t  a  l a r g e  nuxbcr of  t h e  a g r i c u l t u r a l  

land s a l e s  used by M r .  Eroi-m were loca ted  i n  a r e a s  which possessed  land 

. of a b e t t e r  land c l a s s i f i c a t i o n  than  t h a t  w i t h i n  t h e  s u b j e c t  a r e a .  I n  

t h e  c a s e  of b t a h  County, f o r  exam?le, >re have notcd tlraC a  s i g n i f i c a n t  

p o r t i o n  o f  t h e  county possessed land c l a s s i f i c a t i o n  Type 11, whereas t h e  

s u b j e c t  t r a c t  had on ly  12,876 a c r e s  o r  2.34% of Class  11 land.  E x a n i n i n s  

t h e  l o c a t i o n  of  t h e  a g r i c u l t u r a l  s z l e s  i n  Idaho Coun2yy, sorrth o f  t h e  

s u b j k c t  a r e a ,  w e  f i n d  t h a t  a g r e a t  number of t h e  s a l e s  were l o c a t e d  i n  

a n  a r e a  t o  t h e  s o u t h e a s t  o f  Co'itonwood and nor th  of Grcznge1:illc: A t c h  . -- 

area h a s  a land c l a s s i f i c a t i o n  Type T I .  That  a r e a  had been w e l l  s e t t l e d  

l i n g  b e f o r e  t h e  1894 v a l u t t i o n  d a t e  i n  t h i s  case.  I n  h i s  i e p o r t  i n  

Docket No. 175-A M r .  Brovm wrote t h a t  "During the  decade o f  t h e  l 8 6 0 ' s ,  

c o n s i d e r a b l e  s e t t l e m e n t  had occurred on Canas P r a i r i e .  I n  1862, t h e  

town o f  Mount Idaho - 17us.t two m i l e s  sou theas t  of ~ r a n ~ e v i l l c 7  - was founded 

t o  serve t h e  genera l  a r e a ,  By 1878, t h e  toxn had reached a p o p u l a t i o n  

of 200, but from t h a t  t ime on, t h e  r i v a l  town of Grangev i l l e ,  two m i l e s  

d i s t a n t ,  had comenced t o  a t t r a c t  a t t e n t i o n .  A s  t ime p rogressed ,  i t  

became the l ead ing  c o m u n i t y  of t h e  county, and f i n a l l y  Flount Idaho  was 

abandoned i n  favor  of  Grangevil le ."  (Pet. Ex. 238, Dkt. 175-A, pp. 87, 

88). W e  have a l s o  notcd t h a t  p r e c i p i t a t i o n  i n  k t a h  County was much 

h igher  t h a n  i n  t h e  s u b j e c t  a rea .  Examinzition of t h e  maps s u b m i t t e d  i n  
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Docket No. 175-A (Pet .  Ex. 225) i n d i c a t e s  t h a t  r a i n f a l l  i n  Latah County 

g e n e r a l l y  ranged between 20 and 35 inches  annua l ly  which w a s  s u b s t a n t i a l l y  

h igher  than t h e  average  annual  p r e c i p i t a t i o n  i n  t h e  s u b j e c t  a r e a .  

M r .  Brown has  included 32 s a l e s  of r a i l r o a d  g r a n t  land l o c a t e d  i n  

Whitman County. S ince  t h e  r a i l r o a d  companies w e r e  not  engaged i n  farming 

opera t ions  i t  can  b e  s a f e l y  assumed t h a t  a l l  of t h e s e  s a l e s  involved 

unimproved l and .  The s a l e s  averaged $6.73 p e r  a c r e .  While p e t i t i o n e r  

h a s  argued t h a t  t h e s e  s a l e s  l a y  i n  t h e  nor thwestern  p a r t  of Whitman County, 

which county has  been descr ibed by p e t i t i o n e r  as "arid",  an  examination 

of t h e  Whitman County r a i l r o a d  s a l e s  r e v e a l s  t h a t  a t  l e a s t  h a l f  of t h e  

, - sales were l o c a t e d  i n  t h e  e a s t e r n  h a l f  of t h e  county which a r e a  i s  i n  
- -3 
-9 the  Palouse  area annual  cropping zone and which a r e a  has  a n  average  

annual  p r e c i p i t a t i o n  of from 16 t o  20 i n c h e s  and i n  t h a t  r e s p e c t  appears  

ve ry  s i m i l a r  t o  t h e  s u b j e c t  a r e a .  The Lombard Report desc r ibed  Latah 

and Whitman Count ies  as t h e  f a l o u s e  country  which had a r e p u t a t i o n  second 

t o  none i n  t h e  t e r r i t o r y  and was f i n e  farming country .  From S t e p t o e  B u t t e  

i n  Whitman County i t  was repor ted  "we could s e e  f o r  50 m i l e s  around,  t h e  

r o l l i n g  hills looked l i k e  waves of t h e  sea. The h i l l s  were covered w i t h  

ve rdure ,  f i e l d s  of wheat and o t h e r  g r a i n s ,  w i t h  farm houses and g r a n a r i e s  

a t  f requen t  i n t e r v a l s "  (Pet. Ex. 47, Dkt. 175-A, p. 10) .  This  panorama 

: would have inc luded  most of t h e  LMtman County r a i l r o a d  s a l e s .  We have 

made a n  a t t e m p t  t o  roughly d i v i d e  t h e  32 r a i l r o a d  s a l e s  between t h e  two 

zones ( t h e  e a s t e r n  annual  cropping and t h e  western  f a l l o w  zones) and i n  

./ So doing w e  found t h a t  those  s a l e s  t h a t  w e r e  i n  f a c t  i n  t h e  western  

p o r t i o n  of the county and t h e r e f o r e  involved land which might n o t  be  
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cropped a n n u a l l y  and which had a  s l i g h t l y  lower average a n n u a l  p r e c i p i -  

t a t i o n  t h a n  the s u b j e c t  a r e a  s o l d  f o r  c o n s i d e r a t i o n s  a v e r a g e  $5.73 

p e r  a c r e .  That p o r t i o n  of t h e  s a l e s  which were loczted  i n  t h e  e a s t e r n  

p o r t i o n  of  t h e  county i n  an a r e a  which would appear  t o  be s u b s t a n t i a l l y  

comparable t o  t h e  s u b j e c t  a r e a  s o l d  a t  c o n s i d e r a t i c n s  which ave raged  

$7.05 p e r  a c r e .  i h i l e  w e  r e a l i z e  t h a t  t h i s  c o q u t a t i c i r ,  c f  $7.05 p e r  

acre involved a  r e l a t i v e l y  s m a l l  cumber of  s a l e s ,  or?d it i s  c i i . f f i c u l t  

t o  p r e c i s e l y  a l l o c a t e  each o f  t h e  sa l t s  t o  e i t h e r  t h e  e a s t e r n  o r  w e s t e r n  

p o r t i o n  because of t h e  l a c k  of d e t z i l  i n  t h e  s m a l l  !znd c l a s s i f i c a t i o n  

maps which a r e  i n  evidence,  we do  b e l i e v e  t h a t  t h i s  f i g u r e  of $7.00 p e r  

acre is a n  impor tan t  f a c t o r  t o  b e  ccns ide red  s i n c e  i t  represented t h e  

a v e r a g e  p r i c e  pa id  fo r  t h e s e  a g r i c u l t u r a l  l ands  i n  a n  uninproved s t a t e  I 

and i n  s m a l l  p a r c e l s  of a n  a v e r a g e  of approximately 220 a c r e s .  I n  con- 

t ras t  t o  t h i s  $7.00 per  a c r e  f i g u r e  f o r  u n i q r o v e d  a g r i c u l t u r a l  l a n d  i n  

Whitman County w e  n o t e  t h a t  M r .  ~ r o w n ' s  o t h e r  k%itnan Csunty comparable  

sales (which obvious ly  inc luded  many h i g h l y  improvcd f a r m )  averaged 

$21.60 p e r  a c r e .  Ke r e a l i z e ,  of cour se ,  t h a t  most of t h e  o t h e r  c o x p a r a b l e  

sales which averaged $21.60 were  t o  a c e r t a i n  e x t e n t  Enore f a v o r a b l y  

l o c a t e d  than  some of t h e  r a i l r o a d  s a l e s ,  b u t  t h i s  f i x t o r  would n o t  

accoun t  f o r  such a n  overwhelming i n c r e a s e  i n  the  everage p r i c e s .  I n  

Whitman County t h e r e  a re  "comparable" a g r i c u l t u r a l  sales which ave raged  

a b o u t  $72.00 ( S e r i a l  KO. 268); $60.00 ( S e r i a l  >b. 272);  $53.00 ( S e r i a l  

No. 274) ; $50.00 (Serial .  Sc. 2 7 9 )  ; and $52.00 ( S e r i a l  No. 300) .  Such 

v a l u e s  c e r t a i n l y  r e f l e c t  many s u b s t a n t i a l  farm improvements, and p e r h a p s  

l i v e s t o c k ,  machinery, c rops  o r  o t h e r  f a c t o r s  which m k e  i r  i m p o s s i b l e  



t o  r e l a t e  such values t o  the  f a i r  market value o f  raw,-unimproved a g r i -  

c u l t u r a l  land. 

The timberland sales whkh Mr. Brown used i n  h i s  a n a l y s i s  t o t a l e d  

some 29,218 acres  a t  an average considerat ion o f  $13.01 per  acre. There 

were considerably fewer timberland s a l e s  i n  the  ana lys i s  than  t h e r e  were 

a g r k u l t u r a l  lands used i n  t h a t  study. The Commission has no t i ced  t h a t  

the l a r g e s t  proportion of sales came from Latah County--in f a c t  over  

'50% of t h e  acreage involved i n  the  ana lys i s  was loca ted  i n  Latah County. 

In a l l  some 29,218 acres  included i n  the study included 16,808 a c r e s  i n  

Latah County, and of t h a t  acreage a t o t a l  of 8,336 ac res  were involved 

i n  the  one t ransac t ion  from Pac i f i c  Investment Company t o  Van Valkenburg. 

We have i n  Finding of Fact No. 22 r e fe r red  t o  th i s  t r ansac t ion  and t o  the 

3 subsequent t ransac t ion  which occurred about four  rnmths later, on 

September 26, 1894, when van Valkenburg sold t h e  i d e n t i c a l  8,336 a c r e s  

t o  Rinkaid f o r  a considerat ion of $7,000 o r  an average o f  84 cents per 

acre .  And fu r the r  i n  t h e  next year, on June 17, 1895, f(inkaid s o l d  a l l  

'of the sans land t o  DeGrush f o r  a considerat ion of $6,000 cr an averag.2 

.of 96 cents per  acre. Under the  circumstances and i n  t h e  absence o f  

any f u r t h e r  evidence concerning the  circumstances surrounding t h e  

t ransac t fons  r e fe r red  t o ,  t h e  Coxmission does n o t  believe t h a t  t h e  

t r ansac t ions  can be r e l i e d  upon a s  evidence of a bona f ide ,  arm's 

- l ength  t ransac t ion  between a buyer and selier. . While ve do not cons ide r  

t h a t  the  t ransac t ion  from Van Valkenburg t o  Kinkaid a t  84 c e n t s  an a c r e  

. 2s any mare r e l i a b l e  than the  one from the  Pac i f i c  Investment Company t o  

Van Valkenburg, we do note  t h a t  i f  t he  l a t t e r  t r a n s a c t i o n  had been used 
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in p lace  of t he  one four months c a r l i c r  a t  $13.22 per ac re  t he  resulting 

. average f o r  timberland s a l e s  would hsvc becn reduced from $13.01 pe r  a c r e  

t o  $9.68 per acre .  

We be l ieve  tha t  the timberland s a l c s  ana lys i s  a l s o  includes a 

number of t ransac t ions  which did no t  involve raw timberland. We have 

s e t  f o r t h  i n  Finding of Fact No. 17(b) a few of t he  t ransac t ions  i n  

. Latah County which involved cons idera t ions  ranging from $30.00 per  a c r e  

t o  $59.69 p e r  acre.  I n  our opinion i t  i s  unreasonable t o  consider  t h a t  

t h e s e  t r ansac t ions  involved only v i r g i n  timber. W e  do knov t h a t  a number 

of t h e  s a l e s  a r e  resa les  of  land which had been s c t t l c d  f o r  soiw 15 t o  

20 years ;  w e  knov t h z t  t h e  timberland s z l e s  used i n  the  ana lys i s  i n  L2tah 

County involved land which i s  a l l  fenced todzy; 23 of  t he  59 s a l e s  possess  

bu i ld ing  improvements; and 39 of t h e  54  s a l e s  were f o w d  by Xr. B r o x  to 

be i n  a "good s t a t e  of c u l t i v a t i o n  and production." L?e conclude t h a t  

many of  t he  Latah County timberland t ransac t ions  involved improved land 

some of  which was  probably being farmed, We-cannot agree t h a t  1.1~. ~ r o m ' s  

computation of average per  ac re  p r i c e s  can be appl ied  t o  an acreage 

f i g u r e  o f  timberland wi th in  t he  s u b j e c t  a rea  t o  a r r i v e  a t  a t r u e  f a i r  

market va lua t ion  of the  timbered por t ions  of the  sub jec t  a rea .  

W e  no te  t h a t  Mr. Brown has s t a t e d  t h a t  he phys ica l ly  inspec ted  a l l  

of t h e  s a l c s  t ransact ions  which he  u t i l i z e d .  With respec t  t o  t he  t imber- 

land he found t h a t  i n  those in s t ances  i n  which t h e  timber had not  been 

- c u t ,  he could t e l l  what the  timber s t a t u s  had becn on the  d a t e  of t h e  

p a r t i c u l a r  s a l e  t ransac t ion  by examination of t h e  s tanding mature t r e e s .  

However, i n  those instances  i n  which he found t h a t  t he  timber had been 



cut, he was n3 t  ab l e  t o  f i x  t he  da t e  of such cut t ing;  and i t  was necessary  

t o  employ. the  se rv ices  of a f o r e s t r y  expert .  Uhile he t e s t i f i e d  t h a t  he 
* 

only .four,d 35 such instances  i n  which it was necessary t o  u se  t h e  s e r v i c e s  

of the  forcs  t r y  expert ,  we cannot be l ieve  t h a t  Nr. Brown nicant t h a t  t h e r e  

were only 35 t r a c t s  on which the re  had been any timber c u t .  This  would 

. tend t o  i n d i c a t e  t h a t  the  remaining t ransac t ions  could not: have involved 

land which had a  highest  and bes t  use fo r  co~mnercial timber ope ra t tons  i f  

no timber had ever been c u t  on such land t o  the present  time. I n  any 

event t he  fo re s t ry  expert ,  1.k. Cl i f ton ,  d id  examine 35 t r a c t s .  However, 

i n  b t a h  County, where the l a r g e s t  proportion o f  t i nbe r l and  s a l e s  t.i.jcre 

used, Pfr. Cl i f ton  only examined four t r a c t s .  T;?lile Xr. C i i f t c n  chose t o  

." &+' 

3 express h i s  conclusion i n  t h e  r a t h e r  odd language ' ; a l l  except two of t he  

four t r a c e s  examined were found t o  have had t h e i r  h ighes t  va lue  i n  timber" 

t h e  fact  remains t h a t  ha l f  of t h e  t r a c t s  examined had a h i g h e s t  va lue  i n  - 

timber w h i l e  the  o ther  ha l f  d id  not. Of  course, we dc r?ot 'know what the 

f indings might have been had M r .  C l i f t o n  examined o t h e r  of  t h e  59 t r a c s -  

ac t ions  i n  Latah County. Hoxever, we Go Lcow froz o t h e r  evidence t h a t  

many of t h e  timberland s a l e s  involved land which xas h i g h l y  -.-almble a s  

a g r i c u l t u r a l  land acd which had been. put i n t o  a high s z a t e ' o f  c u l t i v a t i m .  

W e  have notzd t h a t  i n  the U. S. Departme~t  of Agricu l ture  F s r e s t  S t a t i s t i c s  

for Lewis County, Idaho, i t  was  repar ted  "in 1895 t h e  f x e s t  a r e a  i n  t h l s  

l o c a l i t y  was la rger  than i t  i s  now, owing t o  the  f a c t  t h a t  fares: lands 

more des i r ab l e  and valuable  fcr farming than f o r  growing trees have been 

cleared.  This t r ans i t i on  i s s t i l l  g ~ i n g  on. Waving f i e l d s  of g r a h  may 

yet be f ~ u n d  i n  the open s tands  of v i r g i n  pice." (Pet. Ex. 9 4 ,  p. 6 )  
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f n  Docket No. 175-11 Nr. Brown reported t h a t  the co::ipnrable s a l e s  

used i n  h i s  ana lys i s  involved timberland which he described a s  " f i r s t  

a c ~ e s s i b l e . ~ ~  Since the  timberland t o  be valued i n  t h a t  case was not a l l  

f i r s t  access ib le ,  he had c l a s s i f i e d  a l l  the  tim5crland i n t o  th ree  access i -  

b i l i t y  groups. H e  appl ied a discount of 50% t o  the "next: acccss ib le"  

group and a 75% discount t o  the  " l a s t  accessible ."  De have noted t h a t  

i n  t h i s  case  M r .  Brown does not a ~ p l y  any discount based on a c c c s s i b l l i t y .  

It would appear obvious from examination of the  sub jec t  e rea  t h a t  a t  

ieast a percentage of the  timberland involved would not be " f i r s t  

access ib le"  a s  M r .  Brown defined t h a t  i n  Docket No. 175-6. In f e c t  I t  

appears t h a t  Nr, Brown himsef f would consider 2 G X  of the timherizad i n  

t h e  sub jcc t  a rea  was noc " f i r s t  accessible"  because i n  h i s  r e p o r t  he 

s t a t e d  t h a t  of t h e  c o m e r c i a l  timberland involved "apprcxi5iately 80% 

was e i t h e r  zdjacent  o r  i m e d i a t e l y  access ib le  by r i v e r s  r i s i n g  to  the 

a reas  where timber was used." (Pet. Ex. 89, Vol. TI, p. 73) 

I n  a r r i v i n g  a t  h i s  opinion of the f a i r  narkc t  value o f  t h e  subjec t  

area, Mr. Brown has appl ied the  average per  ac re  p r i c e s  of the  snzll 

t r a c t  comparable s a l e s  with no discount f o r  the s i z e  of the area.  In 

Docket No. 175-A he appl ied a discount of 20% t o  t h e  coiiiparable s a l e s  

of small t r a c t s  i n  r e l a t i n g  them t o  the a g r i c u l t u r a l  acreage involved 

In t h a t  case. I n  a r r i v i n g  a t  h i s  20% f igure  i n  Docket 1i0. 1 7 5 - A  M r .  Brown 

compared t h e  average per acre  pr ices  f o r  t ransac t ions  involving small 

. t r a c t s ,  which averaged 126 acres  t o  the  " large t ransac t ions ,"  which 

averaged 54,536 acres .  It would seem t o  follow t h a t  i f  t r a c t s  averaging 

s l i g h t l y  over 100 acres  so ld  a reduction of 20% (ac tua l ly  i t  was computed 
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t o  be 17.9% i n  Docket No. 175-A) when compared t o  t r ansac t ions  which 

averaged s l i g h t l y  over 50,000 acres ,  then i n  t h i s  case  w h i c h  involves  a 

sales ana lys i s  of a g r i c u l t u r a l  land which s a l e s  averaged less than 200 

a c r e s  per s a fe  t he re  should be a discount i n  applying the ' ave rage  per 

acre p r i ce s  t o  a g r i c u l t u r a l  acreage which i n  t h i s  case  t o t a l e d  287,630 

a c r e s  (based on M r .  ~ r c w n ' s  f igures ) .  

In  explafning why he d id  no t  d i s c o u n t - h i s  ttmberland v a l u a t i o n  

because of i t s  s i z e ,  Nr. Brown compared the  average p r i c e  p e r  a c r e  which 

a M r .  ~ i n c a i d  paid f o r  a s e r i e s  of t e n  pixchases of t imberland with the 

p r i c e  pa id  by Mr. Van Valkenburg f o r  one purchase involving 8,336 a c r e s .  

Findings concerning these  two s a l e s  a r e  s e t  f o r t h  i n  ~ i n d l n g  of  F a c t  

No.  22. Since i t  appeared t o  Nr.. Brown t h a t  Nr. Kincaid has  paid a n  
'3: 
I -. average of $11.66 per  ac re  f o r  a s e r i e s  of purchases while  Plr. Yan 

Valkenburg had paid a p r i ce  averaging $13.22 per  a c r e  i n  one t imberland 

t r ansac t ion ,  Nr. Brown concluded t h a t  t he  purchaser of a l a r g e  l o t  o f  

t imberland would a c t o a l l y  pay more th+n he would f o r  s m a l l e r  p a r c e l s  

o f  timberland. Of course i f  Nr, Brown instead of  cons ider ing  t h e  s a l e  

by t h e  P a c i f i c  Investment Campany to  Mr. Van Valkenburg had cons idered  

the s a l e  four  months Later by M r .  Van Valkenb~rg t o  M r .  Rinkaid f o r  a 

. - cons ide ra t ion  averaging only 84 cents  an  acre,  h i s  reasoning would have 

l e d  him t o  t h e  opposite conclusion. I n  Docket No. 175-A.Mr. Brovn d i d ,  
. . 

i n  - f ac t ,  reach the opposi te  conclusion and i n  t h a t  ca se  he a p p l i e d  a 

d iscount  o f  33 1/3% t o  t h e  value of t h e  c o m o r c i a l  t imberland t o  be 

va lued  i n  t h a t  case. Of course, we recognize t h a t  cha t  ca se  involved  

in excess  of 3,000,000 acres  of comcrcTal timberland and t h a t  is, o f  
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coursc, an e n t i r e ]  y d i f f e r e n t  s i t u a t i o n  when compared t o  t h i s  ca sc  which 

involvcs 114,699 ac re s  of t inher land  (based on Nr. Rromf  s c s  tima te )  . 
However, the  coinparison which was made between l a r g e  and sma l l  acreages  

i n  Docket KO. 175-12 d i d  involve one "large sale" which contained only 

53,391 acres .  While we c e r t a i n l y  do not be l icve  t h a t  a s  g r e a t  a d i scount  

i s  ind ica ted  i n  the  sub jec t  casc  i n  corilparison wi th  a case  involv ing  

mi l l i ons  of acres  of timberland, w e  do bel ieve t h a t  a prospcctLve pur- 

chaser  i n  1894 would no t  have paid the  sane average per  a c r e  p r i c e  f o r  

over 100,000 acres  of timberland a s  a purchaser would pay -for smal le r  

t r a c t s ,  The h i s t d r y  of t he  luxber industry  throughouC the '  genera l  a r e a  

p r i o r  t o  t he  va lua t ion  da t e  had ind ica ted  t h a t  tiinber wzs being c u t  2nd 

taken t o  a number of very small  s a ~ ~ m i l l s  xhich were loca t ed  c l o s e  t o  t he  

a reas  where the  - l o c a l  demznd e x i s t e d  fo r  timber p r o d u c ~ s .  Appareatiy 

these  smal l  m i l l s  were dismantled and moved. This  was an a r e a  where 

any lumber operat ions  would be c a r r i e d  on s o l e l y  t o  t he  e x t e n t  t h a t  t h e  

l o c a l  denland required.  In 1894 a prospect ive purchaser c~ould  no t  have 

an t i c ipa t ed  t h a t  any. l a rge  Scale cominercial -lumbering ope ra t ions  would 

be conducted i n  t he  sub jec t  area .  

Mr. Brown has a l s o  s t a t e d  i n  t h i s  case  t h a t  a p rospec t ive  purchaser  

in,1895 would have pa ld-nore  f o r  assembled acreage. of  graz ing  land 

because i t  was economically nore  des i r ab l e  t o  have a l a r g e  graz ing  a r e a .  

In  Docket No. 175-A M r .  Erown appl ied  a discount o f  33 113% i n  comparing 

: s a l e s  t ransac t ions  which involved smal l  acreages o f  g raz ing  land t o  t h e  

l a r g e  a rea  of grazing land involved i n  t h a t  case.  I n  t h i s  c a s c  t h e  a r e a  

c l a s s i f i e d  by Nr. Erobin a s  range land was 147,230 a c r e s ,  and we do n o t  
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b e l i e v e  t h a t  a prospect ive  purchaser would have paid a p r i c e  p e r  a c r e  

which was equ iva len t  t o  t h e  average p r i c e s  which were paid f o r  s m a l l e r  

t r a c t s  of  range l and .  I n  t h i s  regard w e  might a l s o  n o t e  t h a t  t h e  economic 

d e s i r a b i l i t y  which is achieved i n  c e r t a i n  cases  by t h e  a c q u i s i t i o n  of 

l a r g e r  t r a c t s  of contiguous timber and range land =as no t  p resen t  i n  

t h i s  c a s e  s i n c e  t h e  Indian a l lo tments  which had been s e l e c t e d  throughout 

t h e  e n t i r e  a r e a  served t o  d i s s e c t  t h e  tract and a  p rospec t ive  purchase  

would n o t  have had contiguous a reas  of range land,  t imberland and 

a g r i c u l t u r a l  land.  

Under ques t ion ing  by t h e  then Chief Commissioner WlCt concerning 

M r .  Brown's hypothes is  t h a t  a prospect ive  ~ u r c h z s e r  of t h e  s u b j e c t  a r e a  

--"I would have considered i t s  va lue  i n  resales t o  farriers, t imber o p e r a t o r s  

and stockmen, M r .  Brown t e s t i f i e d  t h a t  it would have taken 10 y e a r s  t o  

d i s p o s e  of  t h e  t r a c t .  Assuming t h a t  the purchaser would have expected 

t o  r e c e i v e  f i v e  per  cen t  on h i s  investment during t h e  per iod r e q u i r e d  

t o  se l l  t h e  l and ,  Sr. Brown s t a t e d  thac  such purchaser should pay 25% 

. . ' less f o r  t h e  t r a c t  than i ts  r e s a l e  value .  Eut Mr. Brcwn t e s t i f i e d  t ha t  

such a d i s c o u n t  should not be taken i n  this case because t h e  p r o s p e c t i v e  

purchase r  would have leased t h e  land pending t h e  t ime i t  took t o  se l l  

i t .  W e  do n o t  consider  t h a t  such an assunpt ion is warranted.  Consider ing 

t h e  l e n g t h  of time required t o  d ispose  of t h e  t r a c t  i n  r e s a l e s ,  t h e  c o s t  . 

of such d i s p o s a l ,  and the  r i s k s  involved i n  such an under taking,  w e  

b e l i e v e  a p rospec t ive  purchaser would n o t  have paid a p r i c e  e q u a l  t o  t h e  

.. p r i c e s  a t  which he would hope t o  s e l l  t h e  land over a  period of  up t o  

1 0  y e a r s .  
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We conclude t h a t  P k .  lirown's opinion of t h e  f a i r  ~ u a r k c t  va lue  of 

t h e  sub jec t  a rea  i s  not  suppor ted  by the  evidcncc. I n  hFs computation 

of  comparable s a l e s  he has used t ransac t ions  which occurred i n  w e l l  

s e t t l e d  a rcas ,  where i n  many in s t anccs  the  lands were of  bct l tcr  q u a l i t y ,  

where t r anspor t a t i on  f a c i l i t i e s  were superior  and where r a i n f a l l  wzs more 

p l e n t i f u l .  A g ree t  number of h i s  s a l c s  were of  h igh ly  improved f e rns  

and the s a l e  pr ices  included va luable  improvements such a s  fencing,  

c u l t i v a t i o n ,  orchzrds and we l l s  which Nr. Eroi.m d id  no t  adequate ly  

discount.  The evidence a l s o  i n d i c a t e s  t h s t  many farms were s o l d  with  

s t o c k  and fann implencnts. Obviously nmy s a l e s  of producing farms 

must have included va luable  farm crops e i t h c r  growing o r  s t o r e d .  We 

do no t  be l ieve  the  timberland s a l e s  ena lys i s  represen ts  a  r e l i a b l e  e s t ima te  
= 

- "  F' of t h e  f a i r  market vz lue  of  r a w  timberland on t h e  v a l u a t i o n  da t e .  The 

evidence ind ica t e s  t h a t  many of  t he  s a l e s  involved v a l u a b l e  a g r i c u l t u r a l  

land and some s a l e s  were probably of  improved lands.  M r .  Brown f a i l e d  t o  

adequately r e f l e c t  t he  a c c e s s i b i l i t y  fec tors  of  the  s u b j e c t  a r e z ' s  t i n b c r -  
1 / - 

land o r  t he  l imited de;rand f o r  timberland on t h e  va lua t ion  d a t e .  Many 

of the range land s a l e s  a l s o  involved a g r i c u l t u r a l  land and w e r e  g e n e r a l l y  

i n  choice locat ions ,  

We have a l s o  not& t h a t  mzny of the  discounting f a c t o r s  overlooked 

by N r .  Brown i n  t h i s  czse  w e r e  recognized by him i n  h i s  a p p r a i s a l  i n  

: - I/ We note  t h e t  Nr. Broxm found only one confirmation t imber land  s a l e  
i n  t h e  subject  a rea  and t h a t  s a l e  was i n  1902, almost 8 yea r s  a f t e r  
t he  va lua t ion  da te ,  a t  an  average pr ice  of $11.25 pe r  a c r e  which 
was $1.76 per  ac re  l e s s  than h i s  timberland va lua t ion  f o r  t h e  
sub jec t  area i n  1894. 
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Docket No. 175-A and appl ied  i n  reaching h i s  opinion of va lue  i n  t h a t  

case.  

Ve s h ~ u i d  l i k e  t o  b r i e f l y  coimnent on the content ion made by counse l  

for p e t i t i o n e r  t h a t  g r e a t  w2igSt should be accorded t h e  expressed  pici ion 

by t h e  Comiss ione r s  who negot ia ted the agreement t h a t  t he  a g r i c u l t u r a l  

Land was.worth $8.00 t o  $10.00 per  acre ,  I n  t he  course  of t h e  o r a l  

. argument he ld  on January 14, 1364, defendant's counsel s t a t e d  t h a t  t h i s  
% 

expressed opinion by t h e  Comissioners  indicated a l i t t l e  "puffing" of 

t h e  value t o  mzk2 t h e i r  neg~tiated zgreemen: appsar t o  be a  "good dea l "  

for t h e  gcwzrniaent. Counsel f o r  p e t i t i o c e r  argued tha? such a  con ten t ion  

was untenable  s i n c e  t h e  remark had been made ''before he made the  dea l "  

3 - 6 ) .  We note  Chat the statcrierit was, iz fzc t ,  r22d2 z f t e r  t hc  $3.00 

p e r  a c r e  f i g u r e  had bee3 zgreed upon, The statement was included i n  t h e  

. r e p o r t  o f  t h e  nego t i a t i ons  dated February 13, 1893. It was made i n  

connect ion wi th  an explana t ion  f o r  the  agreed p r i c e  of $3.00 per  ac re .  

The e n t i r e  paragraph reads as follows:' 

The p r i c e  which wc agreed t o  pay i s  $3 p2r acre ,  o r  
$1,626,222, of which $626,222 is  t o  be pa id ' pe r  c a p i t a  
i n  cash  upcn t h z  r a t i f i c a t i o n  of t he  agrecmnr ,  acd t h e  
remainder i n  semianma1 install men:^, with  i n t e r e s t ,  
w i t h i n  four  and one-half years .  The p r i c e  per a c r e  is 
Ln excess  of t h a t  here tofore  paid for any considerable  
body of Ind ian  land,  so  f a r  a s  w e  a r e  advised. 'Mxh  of 
t h e  land, hovever, i s  f i n e  a g r i c u l t u r a l  land, worth, 
perhaps,  $8 o r  $10 per acre ,  while from one-third  t o  
one-half i s  of  l i t t l e  value. We the re fo re  th ink  t h a t  

s 
t h i s  p r i ce ,  whi le  l i b e r a l ,  i s  f a i r  and equi tab le ,  both 
t o  the Indians  and the Governmnt. The c o m i s s i o n  m s  
s t r enuous ly  opposed t o  t h e  payment of t he  e n t i r e  purchase 

, 
money i n  so  s h o r t  a period, b u t  could no t  remove the 
o b j e c t i o n  of t h e  Indians t o  smaller payments ccwering a 
longer  period.  The Nez Perce Indians,  however, have 
been p r a c t i c a l l y  s e l f - sus t a in ing  f o r  some years,  and w e  
do n o t  think t he  Government need f e a r  t h a t  i t  t r i l l  be 
c a l l e d  upon t o  a s s i s t  them. ( r c t .  Ex, 36, pp. 14, 15) 
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This  Conmission bcl icvcs  t h a t  t h e  opinion of va lue  expressed by 

the  Commissioncrs who ncgot ia tcd t h e  agreed ces s ion  may we l l  have been 

colored by a des i re  t o  niakc t hc  "agrecmcxlt" appear acceptab le  t o  t h e  

government. O f  course a p r i ce  of perhaps $8.00 t o  $10.00 an acre f o r  

t h e  f i n e  a g r i c u l t u r a l  land with t he  remaining one- th i rd  t o  one-ha l f  

being "of l i t t l e  valuc" g r e a t l y  reduce t h e  o v e r a l l  average  f o r  

' t h e  e n t i r e  t r a c t .  And considering even a  smal l  d i scount  f o r  t h e  s i z e  

of t h e  t r a c t  as  a  whole the opinion of t h e  Commissioners appears  q u i t e  

d o s e  t o  t he  conclusion which we reach f o r  the  f a i r  market v a l u e  o f  t h e  

e n t i r e  t r a c t .  

While we have concluded t h a t  M r .  ~ r o w n ' s  opinion of va lue  w a s  o v e r l y  

o p t i m i s t i c  w e  f ind  t h a t  defendant's exper t ,  D r .  Hoyt, was over ly  p e s s i -  

m i s t i c  i n  a r r iv ing  a t  h i s  opinion o f  value.  D r .  Hoyt con i idc red  r e l a t i v e , - -  

few s a l e s  i n  h i s  znalysis .  I n  a  number of ins tances  the '  f x t s  do n o t  

support  h i s  contentions o r  h i s  conciusions d r a m  from t h e  s a l e s  upon 

which he has r e l i ed .  H i s  Whitman County r a i l r o a d  s a l e s  were n o t  made 

on t h e  d a t e s  indicated i n  h i s  r e p o r t  but were i n  f a c t  t r a n s a c t i o n s  e n t e r e d  

i n t o  many years p r io r  t o  the  va lua t ion  date .  The s a l e s  which h e  desc r ibed  

as involv ing  only the  highest  q u a l i t y  s o i l s  included land which was o f  

l e s s e r  qua l i ty .  Two s-ales upon which he placed i r e a t  r e l i a n c e  were i n  

Adarns and western Whitman Counties where t he  lands were no t  comparable 

t o  any land  i n  the subjec t  area .  

Therefore we cannot agree with D r .  Hoyt's conclusion t h a t  t h e  

comparable sa les  r e f l e c t  a top va lue  f o r  Class I1 land and t h a t  all lower 

c l a s sed  land must be subs t an t i a l l y  discounted a s  he has  done. While 
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the  s e t t l c r s  i n  t h e  1890's d i d  not c l a s s i f y  lands by the same system 

as l a t e r  used by the  U. S. Department of Agriculture,  we do be l ieve  

t h a t  t he  s e t t l e r s  j.n 1594 would hav2 had a Limited and .gene ra l  awareness 

of t 5 e ' s u p e r i o r i t y  of the lands l a t e r  c l a s s i f i e d  as C k s s  I1 over those 

in t h e  Class 111 o r  Class  I V  categories .  And while &is would have been 

r e f l e c t e d  i n  s l i g h t l y  higher  pr ices  f o r  the super ior  a g r i c u l t u r a l  lands 
2 /  - 

we would not  agree wi th  the  p r i ce  d i f f e r e n t i a l s  as ind ica ted  by D r .  Hoyt. 

we- cannot agree e i t h e r  t h a t  grazing and timberland would have had 

only a " s l igh t  specula t ive  value" i n  1894. There was, we b e l i e v e , .  a 

derna~ld f o r  both graz ing  2nd timbcxlacd (although n o t  t o  t h e  ex ten t  

contended fo r  by p e t i t i o n e r s ) .  

--33 
We do not agree e i t h e r  w i t h  t h e  emphasis placed by defendant on t h e  

3 
-a- 

"serious obs tecle"  t o  t ranspor ta t ion  created by t h e  Clearwater River. cP 

W e  recognize t h a t  t h e  northern and western areas  of the  s u b j e c t  t r a c t  

' were t he  more favorably loca ted  with respec t  t o  t r anspor t a t ion .  And 

while  t h i s  i s  a f a c t o r  t o  be c o ~ s i d c r e d ,  we would no t  place t h e  sigrii-  

f i c e n c e  on t h i s  t h a t  D r .  Hoyt did. 

I n  general we be l ieve  t h a t  D r .  Hoyt has overemphasized t h e  d e p r ~ s s i n g  

f a c t o r s  i n  reaching h i s  opinion of  value. We must a l s o  comntent on 

2 /  For example the a g r i c u l t u r a l  land north of the  ~ i e a w a t e t  was d i s -  - 
counted by D r .  Hoyt as  fo l lo r~s :  

Percentage 
Average per acre  Reduction 

Class I1 

Class 111 

Class TV 
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Dr .  Hoyt' s  s i x t h  "pr inc ipa l  factor"  a f f e c t i n g  h-is conclusion -- namely 

our dec is ion  i n  the  Cocur d 'hlcne case which involvcd lands t o  t h e  n o r t h  

i n  Idaho and Washington. The dec is ion  i n  t he  Coeur d 'hlene czse  was, 

of course, based upon the  record i n  t h a t  case. Ho p a r t  of  t h a t  r eco rd  

has been considered by the  Conaission i n  reaching t h e  d e c i s i o n  i n  t h i s  

case,  and we have not  i n  any manner used t h a t  dec i s ion  as any b a s i s  f o r  

- o u r  determination i n  t h i s  case. 

Upon cons idera t ion  of the  record i n  t h i s  case ,  inc lud ing  Docket 

No. 175-A which record was by s t i p u l z t i o n  made a  p a r t  of  t h i s  case ,  w e  

have concluded t h a t  t he  subjec t  area  was located i n  an a r e a  which hzd 

been wel l  s e t t l e d  f o r  a  number of years ;  it was favorably loca t ed  wi th  

r e spc t  t o  t r anspor t a t i on  f a c i l i t i e s ;  t h e  c l imate ,  t he  p r e c i p i t a t i o n ,  

and the  a G r i c u l t & a l  s o i l s  were advantageous f o r  t h e  r a i s i n g  of ' c rops ,  

. e s p e c i a l l y  whea-nd o ther  ce rea l  g ra ins ;  t he re  was commercial grzde 

timber w i th in  the  t r a c t  which was a valuable  source t o  supply a  growing 

l o c a l  demand f o r  luiiber products; t h e  range land was w e l l  s u l t e d  f o r  

l i ve s tock  grazing. 

A prospect ive purchaser of the t r a c t  i n  1894 would have r e a l i z e d  

t h a t '  t h e  g r e a t e s t  demand f o r  land wi th in  t h e  sub jec t  a r e a  would have 

been f o r  t he  a g r i c u l t u r a l  lands, which conpr i sed"s1 ight ly  over  h a l f  

t he  area .  Such lands, e spec i a l ly  those of the  b e t t e r  q u a l i t y  and most 

favorably located,  would have 'had the  highest  average pe r  a c r e  p r i c e .  

I Timberland would a l s o  have been i n  demand but  no t  t o  t h e  same e x t e n t  a s  

the a g r i c u l t u r a l  lands and only t o  t he  ex ten t  t h a t  i t  was r equ i r ed  t o  

se rve  t h e  l o c a l  demand. Grazing land wns a l s o  i n  denand but  a t  a  much 

lower p r i c e  .than t h a t  s u i t a b l e  f o r  farming o r  lura3ering. 
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A prospcc t ivc  purc l~nscs  would a l s o  have bccn aware of  t h c  depressed 

economic conditLons i n  18%. He would have r e a l i z e d  t h a t  t h e  Ind ians  

had ~ c n c r a l l y  s c l c c t c d  the b c t t c r  q u a l i t y  lands i n  the more f avo rab le  

l oca t ions .  lie would have consider-cd t h a t  the  bes t  a g r i c u l t u r a l  lands 

would havc bcen r e s a l a b l e - i n  a s h o r t  time but t h a t  the less d e s i r a b l e  

would t ake  longer t o  dispozc o f .  Tinlberland 1cIiic11 t.7a-s t h e  most 

a c c e s s i b l e  could heve been s o l d  wi th in  a s h o r t  time b u t  t h c r e  was less 

a c c e s s i b l e  timberland which could be so ld  only ovcr a longer  per iod  and 

a t  l o v e r  p r i cc s .  S imi la r ly  t h e  grazing larid possessicg t h e  b e s t  na:aral 

resources  such a s  water would have cormandcd tIic b e s t  p r i c e s  x i t h i n  a 

s h o r t  t i m e  while t h a t  ;lot zs  favorab ly  loca ted  c o l ~ l d  only havc bcen 

r e s o l d  over a longer period.  A s m ~ l l  p a r t  of t he  m s t  p r e c i p i t w s  arid 

u n d c s i r a t i e  land ;;oulZ kzv2 Srer;z?:t l l t t l e  i f  azy r c t u r n .  

We agree  with  both of t h e  e F p c r t s  f o r  p e t i t i o n e r  and defendant  t h a t  

t h e  b e s t  evidence of t h e  f a i r  m r k e t  va lue  of t he  s u b j e c t  a r e a  i s  t h a t  

obtained f r o s  the  s a l e s  of t h e  ad j acen t  lands c lo se  t o  t h e  v a l c a t i o n  

da t e .  However, we cannot ag ree  with  many of  t he  assunpt ions ,  i n t e r -  

. - 
p r e t a t i o n s  211d conclusions of  t h e  expe r t s  i n  t h e i r  a p p l i c a t i o n  of t h e  

s a l e s  data  t o  a  d c t e n t n a t i o n  of  t h e  f a i r  m r k e t  va lue  of t h e  s u b j e c t  

tract.  The comparable s a l e s  were obtained frcm ad jacen t  a r e a s  which 

had been s e t t l e d  f o r  15 t o  20 y e a r s .  Many of  the  s a l e s  wore of w e l l  

improved farms. The bu i ld ing  improvcmcnts, the  s t a t e  of c u l t i v a t i o n ,  . 

t h e  w e l l s ,  t he  orchards,  t he  growing crops, and fencing k7crz all f a c t o r s  

which g r e a t l y  cct~acccd the  va lues  of those proper t ies .  T h e i r  l o c a t i o n  

i n  w e l l  s e t t l e d  a r eas  near e s t a b l i s h e d  towns t?nd the presence of  c 0 : n ~ u n i . t ~  
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f a c i l i t i e s  a l s o  enhanced t h e  v a l u e  of  the. land invc lved  i n  t h e  comparable  

s a l e s  ana lyses .  Many of t h e  s a l e s  were o f  lands p c s s e s s i n g  a  h i g h e r  

q u a l i t y  s o i l  t han  t h a t  i n  t h e  s u b j e c t  a r e a .  P r e c i p i t a t i o n  was g r e a t e r  

i n  scme a r e a s  than  i t  was w i t h i n  t h e  s u b j e c t  t r a c t .  T r a c s p o r t a t i o n  

1 1  f a c i l i t i e s  i e r e  b e t t e r  i n  sane of t h e  a r e a s  where ccrnparable s a l e s "  

were ob ta ined .  XI1 o f  these f a c t o r s  must Ee ccnridi ; rcd a s  g r e a t l y  d i s -  

I I 
coun t ing  any average  per a c r e  cornputaticns of t h e  smll comparable  s a l e s "  

i n  a t t e m p t i n g  t o  r e l a t e  t h e i r  ave rage  va lues  t o  t h e  f a i r  n a r k e t  v a l u e  o f  

one l a r g e  ha l f  m i l l i o n  z c r e  t r a c t  of r a w ,  u n i ~ p r o v c d  l and .  

The Commission does no t  b e l i e v e  t h a t  p e t i t i o n e r  h a s  proven t h a t  t h e  

f a i r  market  va lue  of t h e  s u b j e c t  a r e a  w a s  so  ~ r c s s l y  i n  e x c e s s  of t h e  

$2.97 p a i d  f o r  t h e  c e s s i o n  t h a t  such  c o n s i d e r a t i o n  w a s  unconsc i cnab le .  

T o  r e c o v e r  on t h e  grounds of unconsc ionable  c c n s i d e r a t i o n  i t  must b e  

shown t h a t  t h e  d i s p a r i t y  of t h e  p r i c e  paid and t h e  then  f a i r  marke t  

v a l u e  of  t h e  land  was "very gress . "  W e  cannot cr\x:ude t h a t  t h e r e  w a s  

any g r e a t  d i s p a r i t y  between t h e  p r i c e  Faid acd t h e  f a i r  a a r k e t  v a l u e  

. . 
of t h e  s u b j e c t  t r a c t .  Any s l i g h t  d i s p a r i t y  vh ich  ve feel might  he 

i n d i c a t e d  c e r t a i n l y  dces  no t  shock our consc-ience. 

We b e l i e v e  t h e  evidence i n  t h i s  c a s e  would s u p p o r t  a  f i n d i n g  t h a t  

t h e  f a i r  market v a l u e  was s l i g h t l y  h i g h e r  than  t h e  ave rage  p e r  a c r e  

p r i c e  of $2.97 per  a c r e .  In f a c t  w e  b e l i e v e  a - f i g u r e  a s  h i g h  as $4.00 

p e r  acre n i g h t  b e  i n d i c a t e d .  But i n  no event  do w e  conclude  t h a t  t h e  

f a i r  market  va lue  ccu ld  have exceeded $4.00 per  a c r e .  Thus i t  a p p e a r s  

t h a t  t h e  defendant  pa id  a  f i g u r e  which w a s  a t  lezst 7iZ of t h e  i n d i c a t e d  

f a i r  marke t  v a l u e  and t h i s  is  n e t  even a  g r e a t  disparity--and c e r t a i n l y  

n o t  a "very gross"  d i s p a r i t y .  
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was complet&ly f a i r  and just. We find no evideace of any fraud, 'duress, 

undue influence o r  any unfair or  

defendant i n  connection with the 

In  the Proposed Findings of 
. . 

dishonorable action on the pact of, 

negotiations and execution,o£ the 

 act submitted by pet i t ionet  cer ta in  . " 

matters discussed a t  the negotiations were emphasized. A t  t h e  f i f t h  
, 5- " 

h. 1.  

i day's council it was noted tha t  George Moses, a Nez Perce Indiaxi, 
- -._ ' I  . - - . ( I  - *  1 - .  . - - ' .  ... - . y i  : . ; ,,- 
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< - \ - r  -1 . . ,- I. . .> 7 ,. 

# - .- A - - . 5 "  '.>dl , : 1 , - t 
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discussLon a8 providing the t rea ty  c d s s i o n e r s  wtth.an oppor tml tp , to  

reaffirm the United Staces position with respect to .  the.. Ne~-~PerGe-.-- ---- &.- 
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r e s e r v a t i o n .  Commissioner Beede d i d  respond t o  George Moses s t a t i n g  

t h a t  t h e  r e s e r v a t i o n  would n o t  b e  opened wi thou t  t h e  I n d i a n s '  consent  

and f u r t h e r  promised t h a t  "if t h e  Ind ians  would consen t  t o  t h e  opening,  

we would i n c o r p o r a t e  i n  t h e  agreement t h a t  i t  be  n o t  opened u n t i l  t h e  

f i r s t  payment be  made t o  t h e  ~ n d i a n s "  (Pet .  Ex. 36, p. 40).  And such 

a p r o v i s i o n  was inc luded  i n  t h e  agreement. 

P e t i t i o n e r  h a s  a l s o  r e f e r r e d  t o  a s t a tement  made by James Reuben, 

a Nez Perce I n d i a n ,  as fo l lows :  

That p a r t  of my count ry  which is  asked a t  your o f f e r  i s  
n o t  h a l f  p r i c e ,  and t h e  w h i t e s  a l l  around u s  know i t  is 
v e r y  good count ry .  It would b e  worth $50 an a c r e  i f  
plowed and f e n c e d , l a n d  from what t h e  Lewiston T e l l e r  
s a y s  i t  is as r i c h  a coun t ry  and as deep a s a i l  as any 
i n  t h e  United S t a t e s .  It is a l r e a d y  given o u t  i n  t h e  
T e l l e r ,  and a l l  t h e  North,  South, E a s t ,  and West know 
i t ,  and t h e  paper  wants a l l  t o  come and s e t t l e  on i t  a s  
i t  is a v e r y  r i c h  coun t ry .  (Pe t .  Ex. 36, p .  51, 5 2 )  

I n  our  view t h i s  s t a tement  made a t  t h e  seven th  day ' s  c o u n c i l ,  

r e f l e c t s  t h e  p e r s i s t e n t  e f f o r t s  of t h e  Nez Pcrce  n e g o t i a t o r s  t o  o b t a i n  

t h e  b e s t  p o s s i b l e  "pr ice"  f o r  ceding t h e  u n a l l o t t e d  p o r t i o n  of  t h e  

r e s e r v a t i o n .  O f  c o u r s e  t h e  $50.00 per  a c r e  f i g u r e  was an exaggera t ion .  

A t  t h e  f i f t h  day ' s  c o u n c i l  meeting t h e  same James Reuben s t a t e d  t h a t  

h e  would b e  w i l l i n g  t o  consent  t o  a sale  i f  t h e  government would pay 

$2,250,000.00, o r  about  $4.15 p e r  a c r e .  

Again a n o t h e r  I n d i a n ,  Cap ta in  John, s t a t e d  t h a t  t h e  l and  t o  be 

ceded should be $12.00 an a c r e  and Commissioner S c h l e i c h c r  s t a t e d  t h a t  

p e r s o n a l l y  h e  would l i k e  t o  s e e  t h e  I n d i a n s  r e c e i v e  $10.00 a n  a c r e  -- 

2/ W e  n o t e  t h a t  James Reuben recognized t h a t  t h e r e  was a s u b s t a n t i a l  - 
enhancement i n  land v a l u e  a f t e r  i t  had been plowed and fenced.  
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Scott, Associate Comnissioner, concurs with t h e  following opinion, 

My personal conscience a s  t o  the re la t ionship  of t h e  cons idera t ion  

o f  $2.97 per acre i n  t h i s  mat ter  t o  $4.00 per acre  v a l ~ e  would permit 

recovery of the difference t o  the  Nez Perce Tribe of Indians.  For 

example, the $1.03 difference mult ipl ied by the acreage. involved zmounts 

t o  $566,045.77, a r a the r  s u b s t a n t i a l  scm. . I f  the a g r e c m n t  =as con- 

sidered as  revised on the b a s i s  of unconscionable cons idera t ion ,  and it  

could be assumed t h i s  amount wzs deposited i n  the Treasury i n  1894 and 

l e f t  there by the hicz Perce a t  the  r a t e  of 5X provided i n  t h e  agreement 

u n t i l  1964, and coxpounded animally, they m u l d  hzvc $17,222,749.47 t o  

t h e i r  c redi t .  

,331 t h i s  instance it was t h e  defendant which sought t h e  t r ansac t ion ;  

and, although we f l cd  rto fraud o r  u n f a i r  o r  dishonorable dea l i zgs ,  the  

very f a c t  t h a t  t h i s  agreemat  was actively and p e r s i s t e n t l y  sought by 

the  d e f a ~ d a n t  and agreed t o  by t h e  Nez Perce r e l u c t a n t l y  a f t e r  long and 

extended conferences and pzrsonal s o l i c i t a t i o n  of the  mcnbers of the  

tribe by agents of the  d e f e ~ d a u t  followed by charges by t h e s e  Indians of 

fraud and duress ( l a t e r  invest igated by the defsrdakt and chargss c lea red)  

is acother factor  which d i s tu rbs  my. conscience. 

However, I fee l  boucd by the  precedents which- have been es tab l i shed  

both as  t o  'bery gross" differences a s  between cons idera t ion  and value  

acd as  t o  f a i r  and honorable dsal ings and f e e l  i t  necess i ry  t o  w r l t e  

t h i s  separate  opinion, 

In  Osage Tr fbc  of Indians v. U. S., 113 C. C l s .  666, the  Court he ld  
- 

the  pr ice  and value m c s t  be "very gross" to. support a conclusion of 
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unconsc ionable  c o n s i d e r a t i o n  wi thou t  ev idence  of f r a u d  o r  ove r reach ing .  

I n  t h e  Otoe and Missour i a  T r i b e  of I n d i a n s  v. U.  S . ,  131 C. C l s .  593, 

t h e  Court  he ld  t h a t  a d i s p a r i t y  of more than  50%, i f  n o t  c o n c l u s i v e  of 

unconsc ionable  c o n s i d e r a t i o n ,  is ev idence  of same i f  coupled w i t h  e v i -  

dence  of l a c k  of f a i r  and honorab le  d e a l i n g s  i n  t h e  n e g o t i a t i o n  of t h e  

t r e a t y .  

A s  t o  f a i r  and hcnorab le  d e a l i n g s ,  t h e  Court of C l a i m  i n  t h e  Otoe 

c a s e  ( sup ra  a t  pp, 641-643), h e l d  t h a t  t h e  b e l i e f  o f  t h e  F e d e r a l  e g e n t  

conduc t ing  n e g o t i a t i o n s  w i t h  t h e  I n d i a n s  t h a t  he  w a s  a c t i n g  i n  t h e i r  

b e s t  i n t e r e s t s  i n  c b t a i n i n g  consen t  t o  m o d i f i c a t i o n  of c o n t r a c t s  f o r  

t h e  pu rchase  of t r i b a l  l a n d  from i n d i v i d u a l s  i c s t e a d  of i n  open c o u n c i l  

i n d i c a t e s  f a i r  and honorable  d e a l i n g s -  The Court  s t a t e d  ( i d .  pp. 642, 643)  ; 
* - 

* * * The I n d i a n s  d i d  n o t  a g r e e  t o  t h e  set t lerr ient  a t  t h a t  
c o u n c i l  which was a c c o r d i n g l y  adjourned f o r  a few days .  
Being persuzded t h a t  t h e  s e t t l e n e n t  r ep re sen ted  t h e  b e s t  

- terns f o r  t h e  Ind ians  t h a t  t h e  de l inquen t  pu rchase r s  would 
a g r e e  to ,  and a l s o  t h a t  t h e  Congressional  r e p r e s e n t a t i v e s  
of  t h e  d e l i n q u e n t  p u r c h a s e r s  would cever  pe rmi t  a  f o r f e i t u r e  
of  t h e  l ands  he ld  by them, t h e  Governrcent i n s ? e c t o r  s p e n t  
s e v e r a l  days  t a l k i n g  t o  i n d i v i d u a l  Ind ians  and p rocu r ing  t h e i r  
s i g n a t u r e s .  The Act of  March 3 ,  1893, does  no t  s p e c i f y  t h a t  
t h e  consent  of t h e  I n d i a n s  had t o  b e  obta ined  " in  open c o u n c i l  
i n  t h e  u s u a l  manner" as had t h e  a c t s  d i s c u s s e d  i n  t h e  f i f t h  
and s i x t h  c a u s e s  of a c t i o n ,  and the Commission concluded t h a t  
t h e  i n s p e c t o r ' s  ~ e t h o d  of  o b t a i n i n g  t h e  consen t  was a s u f f i -  
c i e n t  compliarxe w i t h  t h e  1893 Act .  In  view cf the f a c t  t h a t  
t h e  record  c s t a b l i s h e s . t h a t  t h e  terms of t h e  s e t t l e m e n t  were  
exp la ined  t o  and unders tood  by t h e  In6 ians  i n  open c o u n c i l ,  
we a g r e e  t h a t  t h e  i n s p e c t o r ' s  method of s e c u r i n g  s i g n a t u r e s  
was n o t  i l l e g a l  o r  i r r e g u l a r  t o  such  a degree  as t o  n u l l i f y  
t h e  e f f e c t  of  t h e  consen t .  

Although n o t  r a i s e d  by t h e  p e t i t i o n e r  i n  t h e  proposed f i n d i n g s ,  I 

have  a l s o  cons idered  whether  t h e  f a c t  t h a t  t h e  l s n d  w a s  w ~ r t h  $4.00 p e r  

a c r e  i n s t e a d  of t h e  $2.97 pa id  might be construed under  C lause  3 of 
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s e c t i o n  2 of our organic a c t  t o  f a l l  w i t h i n  t he  provis ion providing 

f o r  claims which would r e s u l t  i f  the r e l e v a n t  agree~nentr w a s  r ev i sed  

on t h e  ground of  u n i l a t e r a l  mistake. The p e t i t i o n e r  has included 

t h i s  a l l e g a t i o n  i n  paragraph 8 of the severed pe t i t i on .  I f i n d  no 

precedent on t h i s  point ,  IIor~ever, i f  t h e r e  was no fraud and no u n f a i r  

o r  dishonorable dealings by the defendant,  and, therefore ,  i t  may be 

assumed defendant was honest ly  atteinpting t o  determine t h e  f a i r  va iue  

of t h i s  land, t h e  question n i g h t  very w e l l  bc relevant: a s  t o  whether 

t h e  va lue  a r r ived  a t  ~7as  t he  r e s u l t  o f  u n i l a t e r a l  mistake, Pe r scae l ly ,  

. t h i s  i s  the  type of question I would favor  c e r t i f y i n g  t o  t h e  Court of 

Claims under Section 20(a) of our organic  a c t .  Perhaps, i n  t h e  event 

t h i s  ma t t e r  i s  appealed t o  t he  Cour t  w e  may gct the  answer t o  t h i s  

-3- quest ion.  

T. Hzrold S c o t t  
Associate Commissioner 




