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O P I ' N I  O N  - - - - - - -  
Holt, Associate  omm missioner, delivered the opinion .of the  Commission, 

On June 28, 1960, th i s  ~6mnission entered findings of £act, an 

opinion, and an interlocutory arder i n  the  subject matter. I n  t h a t  

decision we  determined tha t  within' the claimed a rea  (Royce area  357 i n  

Minnesota) there were, i n  aboriginal times, two separate ,  d i s t i n c t  land 

using e n t i t i e s ,  each of which held Indian t i t l e  t o  a separate  and 

d i s t i n c t  a rea  of land. Those two divisions or  bands were (a) the  
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Mississippi bands and (b) the Pillager and Lake Winnibigoshish bands, 

In our finding of fact number 48 we set forth the area (in the eastern 

part of the claimed tract) which we found had been exclusively used and 

occupied in aboriginal times by the Mississippi bands. In our finding 

of fact number 49 we set forth the area (in the western part of the 

claimed tract) which we found had been used and occupied in aboriginal 

times by the other land owning entity, namely the Pillager and Lake 

Winnibigoshish bands. Upon a determination that neither the Mississippi 

bands =or the Pillager and Lake Winnibigoshish bands had exclusively 

used and occtrpied the remainder of the claimed area, we found 'that neither 

of the two land using entities had held original Indian title to the 

remaining areas, The Commission further found that the defendant had 

not granted a "recognized titlef1 in either the Mississippi bands o r  the 

Pillager and Lake Wimibigoshish bands, The areas which were excluded 

were two segments of land on the east and the north of Royce area 357, 

and those two segments of land have subsequently been referred to as 

"exciuded segment&" (the eastern portion) and tfexcluCed segment B" 

(the northern portion), 

The decislon of the Commission was appealed on several grounds by 

petitioner, The Court of Claims, in its decision'of April 5, 1963, 

(Appeal No, 11-61) held that: 

The interlocutory order of the Cods~sioc is rsvefsed - 

insofar as it determines that the Indians did not have 
" sufficient ownership and title to the two "excluded seg- 
ments'' of Area 357; is modified as indicated in this 
opinion with respect to those on behalf of whom the 
Minnesota Chippewa Tribe and the other appellants appear -, 
in this proceeding; and is vacated without prejudice, as '\ indicated in this opinion, with respect to the determinstlon 
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t n a t  the  Mississippi bands and the Pi l lager  and Lake Winni- 
bigoshish bands held t i t l e  t o  separate and d i s t i n c t  areas 
of land as  specif ied by the Commission, The case i s  remanded 
fo r  fur ther  proceedings consistent with t h i s  opinion, 

I n  compliance with the decision of ehe Court of  Claims the  Commissiorr 

must make ce r t a in  amendments t o  the findings and order  entered in '  t h i s  

case. F i r s t ,  with respect t o  the  par t ies  t o  t h i s  act ion,  t h e  Court has 

determined t h a t  it was er ror  t o  include the word "descendants" i n  

identifying t h a t  group of Indians en t i t l ed  to .be  represented i n  the 

matter of the  claims presented i n ' t h i s  case, To conform with the mandate 

of the  Court of Claims we s h a l l  amend our finding of f a c t  number 1 t o  

describe only those bands of Chippewas who were p a r t i e s  t o  t h e  1855 

Treaty without reference t o  "descendants. " Similarly, our finding of 

f a c t  number 2 w i l l  be amended t o  delete  the reference t o  "descendants." 

The Court of Claims having determined tha t  the  defendant had granted 

recognized t i t l e  to  the  two excluded segments, we must de le te  our f inding 

of f a c t  number 47 and enter  a proper finding re f l ec t ing  such recognition, 

. . We a r e  confronted w i t $  the question "In whom did t h e  United Sta tes  recog- 

n ize  t i t l e  t o  the excluded  segment^?^' The granting of the  recognized 

t i t l e  was not  found by the Court of claims t o  have occurred by'any s i n g l e  

Congressional action, The Court held t h a t  from a "sequence of Treaty 

: materials ,  extending from 1825 t o  1855, we draw the  conclusion t h a t  a t  

l e a s t ' b y  1855 the United States had recopized the ChippewasT t i t l e  t o  

t h e  two segments of Area 357 excluded by the  Corunission from Chippewa 

ownershipff (Sl ip Opinion, p, 7) .  The t r e a t y  materials refer red  t o  

included t h e  t r ea t i e s  of August 19, 1825; August 5, 1826; August 11, 1827; 



13 Ind, C1,  Corn, 77 

J u l y  29, 1837; October 4, 1842; August 2, 1847; August 21, 1847; and 

September 30, 1854, However, the Court considered two t r e a t i e s ,  those 

of October 4, 1842 and September 30, 1854, of spec ia l  s ignif icance i n  

reachlng its conclusion, 30th of those t r e a t i e s  were entered i n t o  with 

the Mississ ippi  bands and the  Lake Superior bands of Chippewas, Neither 

the  P i l l age r  nor the Lake Winnibigoshish bands were pa r t i e s  t o  those 

t r e a t i e s .  Therefore ne i the r  the  P i l l age r  nor the  Lake Winnibigoshish 

bands could have recsived a grant of t i t l e  under e i the r  of t h e  t r e a t i e s  

upon which Che Court of Claims placed i t s  g rea te s t  reliance. The law i n  

t h i s  regard appears c l ea r  and was, i n  f ac t ,  r e s t a t ed  by the  Court of 

Claims i n  the  case of The Sac and Fox Tribe of Indians of Olclahoma, e t  a l ,  

v, The V ~ i t e d  Scafes, Appeal No. 1-61, decided Apri l  5, 1963 ( the  same 

day a s  t h e  decision i n  the  ins t an t  case) ,  I n  t h a t  decision t h e  Court 

s t a t e d  'The general r u l e  is ,  of course, t h a t  an India t r i b e  obtains  no 

l e g a l  r i g h t  from a t r ea ty  t o  which i t  i s  not a contracting pzrty." (cases 

c i t e d )  Sac and Fox supra, s l i p  opinion, 4. 

The decisiorr of the Court of Claims i n  t h i s  case i ad ica te s  tbzt 

ft considered that recogs5zed t i t l e  t o  the excluded segseets had been 

. granted t o  the MLssisslppL bands. The Court s ta ted :  

'This r e f l e c t s  a c l e a r .  understanding t h a t  both groups 
of Chippewas /T,e., Lake Superiors and Miss i s s ipp i s  - / 
had previously owned the  eas te rn  and northeas t e rn  parelon 
of Area 357' (a t  a minimum), but t h a t  t he rea f t e r  only the, 
?Chippewas of the Mississippi1 would own it." (Slip op. 7) 

11 . . . the  1842 Treaty declared i n  express terms t h a t  
I t h e  whole country between Lake Superior and the Missis- 
s i p p i ,  has always been understood as belongiog, i n  c m o n  
t o  t h e  Chfppewas ' (of the  Mississ ippi  and Lake SuFerior), " 
( s l i p  OP, 8) i \,, 



'The l a t t e r  agreement /i854 ~ r e a t ~ 7  divided the then 
remaining m-ceded t e r r i t o r y  between the Lake Superior 
Chippewas and the Mississippi Chippewas; the general a rea  
i n  s u i t ,  which was characterized as 'heretofore owned' 
by the two groups ' i n  commonr, was assigned t o  the 
Mississippis. The t r ea ty  commissioners told the Indians 
t h a t  the rea f t e r  the  land on the  west ,s ide of the d5viding 
l i ~ e  (including the  two d t t e d  areas) was t o  'belong 
exclusively' t o  the Chippewas of the Mississippi. Since 
these bands were relinquishing a l l  i n t e r e s t  t o  the lands 
oii the o ther  s ide  of the new l ine,  and were a lso  giving 
up a l l  r i g h t  t o  monetary compensation for  tha t  land, 
they must, i n  t u n ,  have received (or been confirmed i n )  
permarrent r igh t s  t o  tha t  t e r r i t o r y  on t h e i r  s ide  of t h e  
new boundary which was now declared t o  be the i r s  alone" 
(Slip op, 8, 9). 

Clearly when the Court speaks of the two excluded segments having 

been held by the  "Indians" or the "Chippewas" by recognized t i t l e  it 

means by the  "Mississippi bands of Chippewas," Accordingly, we s h a l l  

de le te  our. present finding of f i c t  47 and ertter a finding t h a t  defendant 

had granted recognized t i t l e  t o  the two excluded segments t o  the  

Mississippi bands. 

F inal ly  we come t o  the f i n a l  action of the Court of Claims, namely 

t h a t  which vacated without prejudice our previous determination t h a t  

t h e  Mississippi bands a d  the Pi l lager  and Lzke Win~ibigoshish bands 

held t i t l e  t o  separate and d i s t i a c t  areas of land. After ca re fu l  recon- 

s idera t ion  of t h i s  question we have determined tha t  the a rea  should be 

divided, I n  our or ig ina l  decision w e  fourd tha t  the evidence establ ished 

t h a t  the  area  claimed was, i n  aboriginal times and u n t i l  the  1855 cession, 

used and occupied by two separate and d i s t inc t  land using e n t i  ties. I n  

t h i s  regard we believe the  evidence i s  overwhelming and conclusive, The 

va r io -a  Indian ban& represented i n  t l is  action c lear ly  did not use  a d  
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occupy the area as one autonomous entity. The division which was in 

existence aboriginally was   reserved in the 1855 Treaty itself, At the 

treaty negotiations the Mississippis produced a map showing the country 
1/ - 

owned by them. Throughout the negotiations the Indians reiterated their 

separate ineerests. The two divisions had separate delegations. The 

treaty commissioners met separately with the two delegations. The two 

divisions received separate reservations (which we believe were located 

within the areas which had been aboriginally used and occupied by the 

respective bands). The consideration was stated separately for the 

respective groups and was paid to each entity separately. 

And if there could be any doubt as to the necessity for separately 

defi~ling the land interests of the two land ming entities such doubt 

must be removed by t&cCourt of Claims decision which holds that title 

to the excluded segments was held by the Mississippi bands. As the Court 

. of Claims stated, 

Mississippi -- it 
cowideration for . . 
consideration was 

Section I1 of the 

it was to %belong exclusively" to the Chippewas of the 

was to be "theirs alone." - Ttley were paid a separate 

the cession of their lands. If we flnd that such 

"unconscionable" within the meaning of Clause 3, 

Indian Claims ~onkssion Act we shall enter a judgment 

in favor of that entity (the Ussissippi bands,) We cannot enter a 

judgment directly to "the Mississippi bands,'' since of course they no 

1/ Unfortunately this map has never been located, but we do believe - 
that the line dividing the Mississippis from the Pillagers and the 
Lake Winnibigoshish bands would have been in close approximation 
to that fixed by this Commission. 



longer e x i s t  as  such, We therefore must enter any judgment t o  the  

f innesota Chippewas on behalf of the Mississippi bands, We do not  

believe t h a t  we could i n  jus t i ce  simply enter  a judgment for the 

'+Minnesota Chippewa Tribe on behalf of the Mississippi, pi l lager ,  and 
. - 

Lake Winnibigoshish bands of Chippewas, without further  speci f ica t ion  

o r  d i v i ~ i o n , ~ '  Such a judgment would permit the Pi l lager  and Lake 

Winnibigoshish bands t o  par t ic ipate  i n  a judgment based on t i t l e  t o  

lands owned by a separate ent i ty.  Conversely, the Mississippi bands 

would pa r t i c ipz te  i n  a judgment based on t i t l e  to  lands i n  which the 

-- 
-+ Mississippi  bands had no in te res t ,  We therefore ant icipate t ha t  any 
f - ---- 

prospective award w i l l  be t o  the Minnesota Chippewa Tribe on behalf of 

(1) the Mississippi bands and (2) the  Pi l lager  and Lake Winnibigoshish 

bands as  t h e i r  respective in te res t s  a r e  determined. 

Of course, as  the Court of Claims has pointed out, the whole of 

Area 357 w i l l  have t o  be valued. But i n  order tha t  we may determine the  

value of t he  respectrfve in te res t s  of the two en t i t i e s  en t i t l ed  prospectively 

t o  benef ic ia l ly  per t ic ipate  i n  any recovery i n  th i s  case, we must determine 

the  f a i r  market value of the t r a c t s  t o  which each of the two e n t i t i e s  

he ld  t i t le .  The lands held by the Mississippi bands (which - includes t h a t  

area described i n  Finding of Fact No. 48 as  held under "Indian t i t l e "  

together  with the areas referred t o  as  excluded segments A and B held 

under "recognized t i t le")  w i l l  be valued and tha t  sum weighed agains t  

t he  consideration paid t o  sa id  Mississippi bands. The areas described 

w i l l  of course be reduced by the acreages within the f ive  areas which 
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were, by Art icle  2 of the 1855 Treaty s e t  apart  fo r  the Mississippi  

bands - -name ly  : 

Mille Lacs (Boyce Area 454 )  
Rabbit Laks/ (poyce Area 456 )  
Gull Lake - 2, (Royce Area 453 )  
Pokegama L a k e  (Royce Area 457 )  
Sandy and Rice Lakes (Royce Area 4 5 5 )  

Any judgment entered benef ic ia l ly  i n  favor of the Mississippi bands w i l l  

be chargeable with any allowable gratui tous o f f se t s  which were paid t o  

the  Mississippi bands, 

Similarly, the land held by the Pi l lager  and Lake Winnibigoshish bands 

(which consists of t h a t  area .described i n  Finding of Fact No, 49 a s  held 

under "Indian t i t le")  w i l l  be valued and tha t  sum weighed agains t  the  

consideration paid t o  t h e  s a i d  P i l l age r  and Lake Winnibigoshish bands, 

The area w i l l  be reduced by the  acreages within the  three  areas  which 

were by Article 2 of t h e  1855 Treaty s e t  apart  f o r  the  P i l l age r  and Lake 

Winnibigoshish bands--namely: 

Leech. Lake (Royce Axea 358) 
lake Winnib' goshish 3' (Royce Area 3 5 9 )  

3? Cass Lake - (Royce Area 360)  

2 /  Both of these reservations while located west of the Mississippi  River - 
are  nevertheless within the  area described i n  Finding of Fact  No, 48 
as held by the Mississippi bands under Indian t i t l e ,  

1' 

3/ While portions of both these resenrations extend north of the wkis- - 
sippi River and a r e  eas t  of a l i n e  running north from ~ a k e - ~ ~ a ' s c a  
(the source of the Mississippi River), they a r e  nevertheless wi th in  
the area described i n  Finding of Fact No, 49 a s  held by the  P i l l age r  
and Lake Winnibigoshish bands under Indian t i t l e ,  



Any judgment entered beneficially in favor of the Pillager and Lake 

Winnibigoshish bands will be chargeable with any allowable gratuitous 

offsets which were paid to the Pillager -and Lake Winnibigoshish bands, 

While we recognize that the,decision in, this case, as we have 
4 /  - 

outlined it, presents some anomalies, we do believe that it will lead 

to a fair, just and proper disposition of the claim brought in this 

Docket No. 18-B. Only by following the procedure which we have set 

forth are we convinced that we can, insofar as possible, assure that 

the proper Indian parties will have been fairly compensated for any 

unconscionable consideration which defendant may have paid for the . 

cession of their respective lands, We do not believe the Indians 

involved can now or at any time hereafter legitimately complain that 

some other tribe, band, or identifiable group of Indians was permitted 

to share in a judgment for lands owned by them--or that one band or 

group was improperly charged with the reservations set aside for other 

Indians--or that one band or group of Indians was charged with gratuities 

expended for the benefit of other Indians. 

We should like to briefly cozanent on one other argument presented 

by petitioner=-namely that the relative interests of the Mississippi 

Chippewas and of the Pillager and Lake Wi~ibigoshish Chippewas were 

determined and designated by the division of the consideration provlded 

We have in this case a rather unusual admixture of Indian title and 
recognized title and a tract of land "owned" by the Mississippis 
which is not contiguous to the remainder of their lands but is 
adjacent to lands which, we believe, was excLusively used and 
occupied by the Lake WidbLgoshish and Cass Lake bands of the 
overall Pillager-Lake Winnibigoshish land using entity. 
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f o r  the  t r e a t y  and tha t ,  therefore,  i f  any d iv i s ion  of a judgment is  

required i t  should be on t h a t  same basis .  The Court of Claims has 

recent ly  held i n  another "Chippewa" case t h a t  the  judgment should be 

d ivided i n  the  same proportions as  provided i n  the  t r e a t y  of cession 

(as supplemented). See Red Lake, Pembina and White Earth Bands e t  a 1  

v, The United Sta tes ,  Appeal No. 7-62, decided January 24, 1964. 

However, i n  the  Bed Lake-Pembina case the  decision was based on a 
5/ - 

determination t h a t  the re  was one overa l l  land using en t i ty .  I n  the  

i n s t a n t  case there  were separa te  and d i s t i n c t  land i n t e r e s t s .  The 

Court of Claims has held the  Mississippi  bands alone held t i t l e  t o  p a r t  

of the claimed area. And we f ind the re  was separa te  and d i s t i n c t  land 

ownership of the  remainder of the  area ,  

I n  the  Red Lake-Pembina case  the  Court of Claims noted t h a t  the 

d iv i s ion  (one-third f o r  Pembina and two t h i r d s  f o r  Red Lake) "was i n  

accord with the  respect ive  populations of the  bands a t  t h a t  time.r' I n  

the  i n s t a n t  case the  d iv i s ion  (approximately one-third f o r  the  Mississippi  

bands and two-thirds f o r  the  P i l l ager  and Lake Winnibigoshish bands) 

was not i n  accord with respect ive  populations. It was, we believe,  i n  

accord with the  value of the  respect ive  land i n t e r e s t s  ceded. We b e l i w e  

t h a t  the  d iv i s ion  which w i l l  r e s u l t  from any judgment awarded i n  t h i s  

case, based as i t  w i l l  be on t h e  respect ive  land i n t e r e s t s ,  w i l l  be 

correc t  and we must, therefore,  r e j e c t  pe t i t ioners '  suggested method of 

division,  

i 
f 

5 /  We note, however, t h a t  p e t i  t ioner 'a  counsel i n  the  Red ~ade-pembina - 
case argued before the  Court of Claims t h a t  "there w e r e - b o  l a n d - m i n g  
e n t i t i e s  a t  t r e a t y  time i n  1863--the Red Lake Band and the  Pembina   and" 
(Appellants Opening Brief i n  t h e  U. S. Court of Claims, p. 66). 



The Conmission now has before- it the question of the fair market 

value of the lands involved. At a'conference held on July 26, 1963. 

, both parties were advised by the Commission of some of the questions 

which we foresaw as a result of the Court of Claims decision. Defendant's 

attorney stated that, in his opinion, any overall average per acre 

valuation could be applied to each separate area and that the government 

would have no objectionto a finding of the same average per acre value 

for both portions .or for the whole of Area 357. Petitioner pointed out 

that if each group were fbund to have owned separate country, then 

each tract thus owned must be valued separately. Further, petitioner's 

attorney stated "the area is not common in terms of valuation. My 

recollection is that the western end of the area embraces substantially 

all of the land which was classified as agricultural, If I remember 

there was a million acres over toward the Red River Valley, whereas the 

remainder of the valley area was valued substantially for timber value, 

so that by taking an average of the whole you would be applying to 

agricultural land timber values, and you would be applying to timber 

lands agricultural values" (Tr. 49, 50). 

In view of the decision in this case it is obvious that certain 

additional evidence is required to enable the ConnnLssion to complete 

its decision on value. Specifically, there must be evidence concerning 

the acreages of the tracts owned by the two entities, Further, there 

should be evidence concerning the proportion of the various land types 

(such as timber, agricultural, swamp, etc.) located vLthin each of the 

respective tracts. Accordingly, the Cdssion will order that the 
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parties supplement the present record, either by a stipulation or such 

additional evidence as may be necessary to enable the Commission to 

proceed to a determination of the fair market value of the two tracts 

which together comprise Royce Area 357. 

Both counsel have agreed on one point and that is that this case 

proceed as expeditiously as posaible to an ultimate determination without 

further proceedings which would delay a decision. The Commission whole- 

heartedly agrees. We do not foresee the necessity of any extensive or 

elaborate or costly proceedings to supplement the record. Nor w i t 1  the 

submission of the additional evidence delay disposition of this case. 

The Commission now has the matter of the fair market value of Area 357 

under active consideration and the supplementary matters can easily be 

submitted during the period needed to prepare our decision. 

We concur: 

Arthur V, Watkins 
Chief Commissioner ' 

Wm. M. Holt 
Associate Commissioner 

T. Harold Scott 
Associate  omm missioner 




