
CHEROKEE FREEDMEN, and C7BR@KEE 
FREEDMEN ' S ASSOCIATION, ex r e 1  
EDWARD CURLS, RTJTH CLAGGETT, 
JACKSON SMITii, GLADYS LAW-4.CAE, 
and WZBERT WGERS, 

P l a i n t i f f s ,  

V , 

UNITED STATES OF AMERICA, 

Defendant . 

Docket SO. 123 

Decided: January 6,  1954 

Appearances: 

Alan W. Farley,  
Attorney f o r  P l a i n t i f f s  

Fraderick C, Ward, Jr,, with 
whom w a s  Mr .  Ass i s tan t  Attorney 
General, Ramsey Clark, 
A t t o r n ~ y s  f o r  Defendant 

PER CURIAM. This mat te r  i s  ncm beforr- the Comnission upon t h e  

n?ofion of p e t i t i o n e r s  i n  Docket Xo, 123, Chsrokee F r e a h a ,  e t  a l  v. 

The United S ta t e s  of &er l ca  f o r  l eave  to intervane i n  Docket No.  173, 

The Cherokee Mation v, The Vnited S ta t=s  of Axerica, &is mation was 

f i l e d  on November 1, 1963. The response i n  opimsition t o  s a i d  motion 

was f i l e d  by the defendant on Xovsmber 27, 5953, and s a i d  p e t i t i o n e r s t  

response there to  was f i l e d  on December 16, 1963, Defendant f i l e d  a 

fu r the r  response on December 27, 1963. The Cherokee Nation, p e t i t i o n e r  

i n  Docket Xo, 173, has no t  f i l e d  a response t o  s a id  motion. 
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This phase of the  proceedings i n  t h i s  matter is  the r e s u l t  of an 

issue urged fo r  the f i r s t  time by pe t i t i one r s  i n  Docket No. 123 upon 

t h e i r  appeal t o  the  Court of Claims of the  decisiozl of t h i s  Commission 

i n  t h a t  case. The Cormnission held i n  tha t  opinion t h a t  the cause of 

ac t ion  asser ted by pe t i t i one r s  the re in  const i tuted individual claims 

and was  therefore beyond the ju r i sd ic t ion  of t h i s  Commission. See 

Cherokee Freedmen, e t  a l .  v. The United Sta tes ,  10 Ind. C1.  Comm. 109. 

The Court of C l a i m s  upheld the  ru l ing  of the  Commission with regard t o  

t h i s  question but remanded the  case t o  the Commission for  fu r the r  

proceedings with the  following statement on pages 3 and 4 of t h e  s l i p  
.*. . 
' --3 

j opinion handed down OD I%y 10, 1963: -- 

However, appel lants  a l s o  press  upon us =other contention 
which i s  clzimed t o  be adequate t o  keep them i n  court. 'i'hey 
say tha t ,  as a matter of l a w ,  the  Cherokee Freedmen re jec ted  
by the  Dawes Commission cons t i tu t e  a c l a s s  s t i l l  e n t i t l e d  t o  
pa r t i c ipa te  i n  funds or proper t ies  of the  Cherokee Nation 
other  than those r e l a t ing  t o  the  land allotments with which 
the Dawes Commission w a s  concerned. The l i n e  of t h e i r  argument 
i s  as follows: (a) Pr ior  t o  the  Dawes Commission's enrollment 
work there  were e a r l i e r  r o l l s  of the Cherokees on which appel lan ts '  
Freedmen admittedly appeared, par t icu lar ly  the Kern-Cl i f  ton r o l l ;  
(b) t h i s  Kern-Clifton r o l l  w a s  drawn up as  a r e s u l t  of l i t i g a t i o n  
i n  which t h i s  court  held the  Cherokee Freedmen, as a c l a s s ,  
e n t i t l e d  t o  p a r t i c i p a t e  on an equal basis  with the blood 
Cherokees i n  the  funds and propert ies  of the Nation (Whitmire v. 
Cherokee Nation and United S ta t e s ,  30 C t .  C l ,  138, 180 (1895), 
see  223 U.S. 108, 114-115) ; (c) appellants1- Freedmen received 
bene f i t s  from being on the Kern-Clifton r o l l ,  including 
pa r t i c ipa t ion  i n  the monies paid fo r  the so-called Cherokee 
"str ip"  or "outlet" sold by the  Cherokee Nation i n  1893; 
(d) t h e  Dawes Commission subsequently struck t h e i r  names 
from t h e  Cherokee r o l l s  for  the  purposes of land allotments,  
but t h i s  court has  said t h a t  nevertheless "the Kern-Clifton 
r o l l  w a s  good and va l id  f o r  t h e  purpose fo r  which it was made 
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and was i n  nowise^affected by the  s ~ b s e q u e n t  enrollment 
by the Dawes Commission made i n  the  manner provided by 
Cocgress" for  allotment purposes (Cherokee Ration v. United 
Stztes, 85 C t .  C i ,  76, 100 (1937)); (e) i t  follows, appe l l an t s  
argue, t h a t  the Freedmen who were on the e r n - C l i f t o n  r o l l  but  
were l a t e r  remxed from the  Dawes rc l l  renzain a group e n t i t l e d  
(as a mtter of law) to  p a r t i c i p a t e  i n  mozetary beae f i t s  caming 
t~ the Cherokee Zation -- as ide  from beaef i t s  connected w i t h  
l a n d . z l l o t a ~ , n ~ s ;  and f i a a l l y  Xfj t h i s  claim i s  covzred by t h e  
p e t i t i o s  f i l e d  by appel lants  i n  the  Indian Claims Commission. 

Appellants emphasize t h a t  this claim t o  o the r  funds, i f  
va l id ,  has a spec i a l  s ign i f icance  a t  the  .present time, The 
Indian Claims Commission has approved a s t i p u l a t i o n  awarding 
the Cherokee Nation over $14,000,000 addi t ional  cornpertsation 
f o r  the safe  of the  Cherokee "strip".  The Cherokee Xation v, 
United Statzs,  9 Ind. Cl. Corn. 435 (Docket 30. 173) (1961). 
Apps l lmts  say t h a t  t h e i r  Freedmen a r z  automatically e a t i t l e d  
t o  pa r t i c ipa t s  i n  t h i s  award, j u s t  a s  they did i n  the  o r i g i n a l  
d i s t r i b u ~ i o n  of the fmds  received i n  the  1890's on a c c o m t  o f  
the "strip". Appellants a l s o  claim pa r t i c ipa t ion  i n  o the r  
outs  tanding Cherokee funds, 

Ws do not pass a t  the  presen t  s tage  up02 t h e  v a l i d i t y  o f  
this  argument but remand the  case t o  the  Indiarr Claims Con- 
xrission (which has not  y e t  d e a l t  wi th  the contention) so  t h a t  
it m y  conslder t h i s  new aspect.  I f  the Comission f inds  t h a t  
t h i s  pa r t  of the claim I s  ava i l ab l e  and has m e r i t ,  it should 
roake an appropriate disposi t ion,  It might, f o r  ins tance,  wish 
t o  permit the appellants t o  intervene i n  i t s  Docket No. 173 
o r  it might consolidate the  present  case with No. 173. We 
leave the course of  the f u r t h e r  proceedings t o  t he  Commission, 
The interasted pa r t i e s  can seek review, a t  the proper s tage ,  
from thc ~xmn%ssion's d i spos i t ion  of t h i s  claim. 

12 purs;xnb-. of t h i s  remand the a fore~en+- ioned  n ~ t i c n  was f i l e d  by 

. t he  pr-titior?r-r. seqilt.,nce o f  events which przceded t h i s  remand and 

. the  f i l i n g  of the motion were a s  follows: 
. - 

O n  April 3, 1961 t h i s  Comnission entered Findings of  Fact and 

Opinion, which nay be found a t  9 Ind, C1. Corn. 162, wherein it was 

determined tha t  the.Chrokee Nation was e n t i t l e d  t o  a recovery o f  

$14,789,476.15, l e s s  allowable o f f s e t s ,  f o r  t h s i r  lands known a s  



the  Cherokee Out le t ,  Oa S e ~ t a x b e r  6 ,  l 9 6 1  :he C5erokez Nation filed 

a motion f o r  f i n a l  judgme~t  i n  that czse based upon a s t i p u l a t i o n  

between s a i d  Cherokee Batioa and defendant. The Commission on Septem- 

ber  14, 1961 wrote Findiogs of Fact and Opinian approving s a i d  s t i pu l a -  

t i o n  and e ~ l t e r e d  an order  f o r  f i n a l  jadgment i n  t he  amount:--staeed above. 

On September 30, 1961 t5e Congress passed ar. appropria t ion a c t  (75 S t a t ,  

733) i n  s a t i s f a c t i o n  of  s a i d  f i n a l  judgment. On October 9, 1962 the 

Congress i n  pursuance of  i t s  pleaary power over Indian a f f a i r s ,  passed 

an a c r  f o r  t he  d i spos i t i on  of these judgmeat fEda w5erein i t  was 

provided, - i n t e r  -2 a lga  t h a t  t52r~ wodd be a pzr cap isa  d i s t r i b u t i o n  of 

the  funds less an amomt which by s t i p u l a t i o n  of  the  p a r t i e s  was t o  be 
- --- 

3 - reserved f o r  the  paymeilt of o f f s e t s  which niigfrt be determined t o  be due 

and less a.a mspec i f i cd  amcunt i o r  paymerrz of a t to rneys '  fees  and ex- 

penses. Since t h a t  t i m e  s a i d  o f f s e t s  and counterclaims have been com- 

promised- betwzen p e t i t i o n e r  ia Docket So,. 173 and defendant and hear ings 

have been he ld  on the  mat ter  o f  a'ltcrneyst fees.  

The A c t  of Congress providLng for  tk d i spos i t i oa  of the  judgment 

funds i n  t h a t  matter contaized Zhs f o l l ~ w i a g  l aguage :  

Be it ezacted by tEe E.tznat2 as6 ~~~ of Repxesmtatives of 
the  United S ta t e s  of Amzica i n  Cmgress assem??led, That 
the  Secre ta ry  of the  L5ter ior  i s  au t lhr ized  and .d i r ec t ed  
to  d i s t r i b u t e  per  caplza t o  a l l  persozs whose aames appear 
on t h e  r o l l s  of t5e Chrokee  M a t i ~ n ,  which r o l l s  w x e  claeed 
and made f i n a l  as of March 4, 19G7, pursuar?t t o  the A c t  
of  AprLl 2 6 ,  1906 (34 S t a t .  137), and srrbsequent.additions 
t he r s to ,  a l l  f7lrrds xh tsh  vere approprizted by the  Act of  
September 30, 1961 (75 S t a t .  7331, iz s a t i s f a c t i o n  of a 
judgme~t  t h a t  was obtsirred by the Chcokee Tribe -in t he  
Indian C la im Ccmmission aga ins t  the  United S t a t e s  i n  



dockec nunberad 173, together with the i n t e r e s t  accrued 
therean, except $1,432,084.17 which by s t i p u l a t i o n  of 
the p a r t i e s  has been s e t  as ide f o r  the payments of any 
o f f s e t s  t h s t  z re  f i n a l l y  determined to be due the United 
S ta tes ,  and except the amount allowed f o r  a t to rney  fees 
and expenses. 

Sec. 2. (a) Except as provided i n  subsections (b) and 
(c) of t h i s  section,  a share o r  proportional share payable 
t o  a l i v i n g  adul t  s h a l l  be paid d i r e c t l y  t o  such adul t ;  
(b) a share pzyable t o  a decreased enrol lee  s h a l l  be dis- 
t r ibzced to  h i s  he i r s  o r  legatees  upon the f i l i n g  of proof' 
of deach a ~ d  inheritance sa t i s f ac to ry  t o  the Secretary of 
the In t z r io r ,  o r  h i s  aurhorized representat ive,  whose 
findings a ~ d  determinations upon such proof s h a l l  be f i n a l  
aid cmeluslve: Provided, That proportional shares of de- 
creassd h6irs  amounting to  $10 o r  l e s s  s h a l l  no t  b2 d i s t r i b u t e d ,  
=d no i n h i r i t r d  share amounting t o  $5 o r  l e s s  s h a l l  be paid,  
and :he monsy s h a l l  rever t  t o  the  t r ibe:  (c) a share o r  pro- 
por t ional  share payable tax-person under twenty-one years of 
age o r  t o  a person under lega l  d i s a b i l i t y  s h a l l  be paid i n  
'accordance with such procedures as the Secretary determines 
w i l l  adequately protect  the bes t  i n t e r e s t s  of such persons. 

Sec. 3. (a) A l l  claims for  pe r  cap i ta  shares,  whether 
by a l i v i n g  enrol lee  o r  by the h e i r s  o r  l ega tees  of a decreased 
enro l lee ,  sha l l  be f i l e d  with the  Area Director of the Bureau 
cf  Indiar, Affairs ,  Muskogee, Oklahoma, not  l a t e r  than th ree  
years from the date  of approval o f  t h i s  Act. Thereafter, a l l  
c l a i m  and the r i g h t  t o  f i l e  same sha l l  be forever barred and ' 

the u n c l a i ~ e d  shares sha l l  rever t  t o  the t r iSe ,  

(b) TrLSal funds tha t  rever t  t o  the t r i 5 e  pursua2t t o  
t h i s  Act, i nchd ing  i n t e r e s t  and income therefrom, may be 
advanced o r  expended for  any purpose t h a t  i s  authorized by 
the pr inc ipa l  chief of the Cherokee Nation 2nd approved by 
the Secretary of the In te r ior .  

Sec, 4,  NCI pa r t  of any funds which r ay  be d i s t r i 3u ted  i n  
acco rda~cz  with the provisions of  t h i s  Act s h a l l  be subjec t  
t o  F ~ d e r a l  or  S ta te  income tax. 

Szc, 5. No pa r t  of any of the  funds which may be so 
d i s t r i bu ted  sha l l  be subject  to  any l ien ,  debt, o r  claim 
of any nature whatsoever against  the  t r i b e  o r  individual 
Indians Except delinquent debts owed by the t r i 5 e  t o  the  
United States,  o r  owed by individual Indians t a  the t r i b e  
o r  t o  the  United States,  












