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THE UNITED STATES OF AMERICA, ) 
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Decided: November 7 ,  1963 

Appearances: 

Paul  M. Niebel l  and Roy 
St ,  Lewis, Attorneys 
f o r  Pe t i t i one r .  

C l i f fo rd  R. S tearns ,  wi th  whom 
was M r ,  Ass i s t an t  Attorrtey 
General, Ramsey Clark, Attorneys 
f o r  t he  Defendant. 

OPINION OF THE COMMISSIOX 

Watkins, Chief Commissioner, de l ivered  t h e  opin ion  of t h e  Commission. 

This s u i t  was brought by the  p e t i t i o n e r  under two s e p a r a t e  causes  

of ac t ion .  By the  f i r s t  cause of a c t i o n  p e t i t i o n e r  seeks t o  recover  

c e r t a i n  semihole annu i t i e s  which were paid by t h e  defendant t o  l o y a l  

Seminole refugee Indians and o ther  Indians  duri2g t h e  C i v i l  War. These 

annu'i t ies a r e  more f u l l y  described i n  Findings 4 and 5, By t h e  second' 

cause of a c t i o n  p e t i t i o n e r  seeks t o  recover $50,000.00 appropr i a t ed  by t h e  

defendant,  t h e  United S ta t e s ,  a f t e r  t he  C i v i l  War t o  pay f o r  l o s s e s  

su f f e red  by the  loya l  refugee Seminole I ad i ans  during t h e  C i v i l  War. The 

s a i d  $50,000.00 was deducted from payment made t o  t h e  Seminole Nation 

under A r t i c l e  I11 of the  Treaty o f  March 21, 1866, r e f e r r e d  t o  i n  F inding  

12. With regard t o  the f i r s t  cause of a c t i o n  i t  should be no ted  he re  
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t h a t  t h e  p e t i t i o n e r  claimed i n  i t s  p e t i t i o n  no s p e c i f i c  amount owed by the  

defendant ,  a l l eg ing  only t h a t  t he  p e t i t i o n e r  be awarded judgment a g a i n s t  

t h e  defendant f o r  the  amount of a n n u i t i e s  which defendant f a i l e d  t o  pay 

under the  terms of the Treaty of 1856. P e t i t i o n e r  a l l eged  s a i d  f a i l u r e  

occurred during the years 1862-1866, both da t e s  inc lus ive .  However, i n  

i t s  b r i e f ,  on page 42, the  p e t i t i o n e r  s t a t e d  t h a t  the  defendant was 

indebted  t o  t h e  p e t i t i o n e r  i n  t he  s p e c i f i c  amount of $218,926.72, How- 
* , 

eve r ,  a s  s e t  f o r t h  i n  Finding 4 ,  t h i s  amount i s  f a r  i n  excess of t h e  

amount owed t o  t h e  Seminole Nation under t h e  terms of t h e  Trea ty  of 

August 7 ,  1856. As shown i n  s a i d  Finding 4, t h e  amount of $61,563.42 

was disbursed by the  United S t a t e s  f o r  t h e  purpose of c lo th ing  and 

feeding  refugee and d e s t i t u t e  Indians  who had 'been dr iven  from t h e i r  

homes during t h e  C i v i l  War on account of t h e i r  f r i endsh ip  t o  t h e  

United S t a t e s  Government, and from t h i s  sum $31,599.68 was spent  f o r  

t h e  b e n e f i t  of l oya l  refugee Seminole Indians.  (Seminole Nation v -  

United S t a t e s ,  93  C. C l s .  pp. 506, 516) 
.-. 

To both of p e t i t i o n e r ' s  causes of a c t f a n  the  defendant i n t e rposed  

t h e  defense  of res judica ta .  This  same defense had he re to fo re  been p lead  - 
i n  a s u i t  before  the  Indian Claims Commission involving the  same p a r t i e s  
. 
  emi in ole Nt t ion  v. United S t a t e s ,  10 Ind. C1. Comrn. 450, Dkt. No. 152) 

No purpose other than r e p e t i t i o n  would be served by quot ing i n  

d e t a i l  t h e  pleadings, arguments and c i t a t i o n s  i n  t h a t  case.  It is 

s u f f i c i e n t  t o  s e t  out t h a t  i n  t he  case  l a s t  r e f e r r e d  to ,  t he  Commission 

he ld  t h a t  t h e  defense of r e s  i ud ica t a  was not  appl icable  and included - 
i n  i t s  opin ion  the  following language: 
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* * -he f i n a l  judgment of a cour t  of competent j x r i s -  
d i c t ion ,  on the  mer i t s ,  bars  another  s u i t  i nvo lv i lg  t h e  
same cause of a c t i o n  before the  same o r  azy o ther  t r i b c n a l .  
Williamson 1. Columbia Gas & E l e c t r i c  Corporatioil, 186 F, 
2d 464 (CA 3, 1950), c e r t .  dex, 341 U. S, 421 (1951)- The 
Court of Claims has expressed the  view t h a t  Congress i n  
passing t h e  Indian  Claims Commission Act was, t o  a c e r t a i n  
ex ten t ,  exerc is ing  i t s  p o l i t i c a l  f u x t i o n  of c r e a t i n g  new 
causes of ac t ion ,  Otoe & Missouri Tribe of '  Zndians v. 
United S ta t e s ,  131 C, C l s ,  593 (1955), c e r t .  den. 350 U, S 
848 (1955). Furthermore, t he  Court has h e l d  t h a t  i t s  
p r i o r  decis ion i s  no t  r e s  j cd i ca t a  i f  r e v i s i o r ~  of a t r e a t y  
o r  agreement is  necessary t o  a dec is ion  i n  favor  of t h e  
Indian  t r i b e .  Choctaw Nation v. United S t a t e s ,  128 C, C l s ,  
617 (1954), c e r t ,  den. 348 U.S. 863 (1954); Crow Tr ibe  of 
Indians v. United S ta t e s ,  284 F. 2d 361 (C, C i s .  1960), 
ce r t .  den, 366 U. S. 924 (1961). This Commission conclcdes  
t h a t  t h e  decis ions of t he  Court of Claims on t h e  cacse  of  
a c t i o n  predicated upon the  i ~ t e r p r e t a t i o n  and e f f e c t  of  t h e  
t r e a t y  and agreements as drawn a r e  not res jud ica t a  as t o  
the  p l a i n t i f f ' s  i n s t a n t  s u i t ,  p red ica ted  upon a d i s s i m i l a r  
cause of act ion.  * * * 

The Commission i s  of t h e  opinion t h a t  t he  same d z c i s i c a  should be reached 

i n  t h e  present  case,  

There then remains t h e  question, d id  t h e  dec i s ion  o f  t h i s  Commission 

i n  Seminole Nation v. United S ta t e s ,  (10 Ind, C l .  Comm. 450) quoted immedi- 

a t e l y  above have the e f f e c t  of making defendac t ' s  pleading of  res j u d i c a t a  

va l id  i n  t h e  i n s t a n t  case? The Commission i s  of  t h e  opin ion  t h a t  i t  d i d  

not s ince  t h e  present case,  while involving t h e  same p a r t i e s ,  has  a d i s -  

s i m i l a r  sub jec t  matter.  I n  t he  Seminole case  quoted above, t h e  cause  of  

a c t i o n  w a s  brought t o  recover t he  funds and t h e  va lue  of l ands  d i s t r i b u t e d  

t o  c e r t a i n  members of the  Seminole Nation, These members were s l a v e s  owned 

by the Seminole Nation p r i o r  t o  1866 o r  were descendants of  such s l a v e s ,  

The ques t ion  presented i n  t h a t  case  was whether srzch former s l a v e s  o r  

descendants of s laves  should p a r t i c i p a t e  i n  t he  a l lo tmec t  of  t r i b a l  funds  

and land. 
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As s e t  f o r t h  above, t h e  p e t i t i o n e r  i n  t h e  p re sen t  case  i s  bringing 

s u i t  t o  recover monies a l l e g e d l y  owed t h e  Seminole Nation a s  a whole by 

the  defeadant,  t h e  United S ta t e s .  

P e t i t i o n e r  s t a t e d  f u r t h e r  a s  t o  i t s  second cause of a c t i o n  t h a t  

defendant ' s  a l l e g a t i o n  of r e s  iud ica ta  i s  no t  v a l i d  and quoted the  - *  

fol lowing argument i n  support  of i t s  pos i t ion :  

* * * p l a i n t i f f ' s  c la im fo r  $50,000 i s  res j u d i c a t a  because 
of t h e  hold ing  of t h e  Commission i n  Burden, e t  a 1  a s  Loyal 
Seminoles v. United S t a t e s ,  6 Ind. C1. Coirm. 127. An a n a l y s i s  
of t h e  c la im p r e s e l t e d  i n  t h a t  case  does n o t  scppor t  defendant ' s  
content ion.  I n  t h a t  case  t h e  claim w a s  f o r  $213,888.95, the  
t o t a l  amount of  t h e  l o s s e s  sus t a ined  by t h e  l o y a l  Seminoles 
a s  determined by U. S. Commissior.ers on November 26, 1867, 
p lus  i n t e r e s t ,  less paymerts made by t h e  United S t a t e s  t o t a l i n g  
$236,000 (made up of t h e  payments of the.$50,000 pa id  from 
Seminole t r i b a l  funds under t h e  Seminole Trea ty  of 1866, 
he re in  claimed, and t h e  a d d i t i o n a l  amount of  $186,000 awarded 
by a c t i o n  of t h e  United S t a t e s  Senate  a c t i n g  a s  a n  a r b i t r a t o r ) .  
I n  o the r  words, t h e  claim the re in  advanced was f o r  a n  addi -  
t i o n a l  amount over and above t h e  amounts which had previous ly  
been pa id  and awarded by the-senate. That i s  not  t he  c la im 
h e r e i n  presented.  Here we ~ ~ e t i t i o n e = T  seek recovery of t h e  
$50,000 of  Seminole t r i b a l  funds, which were deducted from 
t he  cons ide ra t ion  of $325,362 pa id  by the  United S t a t e s  for 
t he  c e s s i o n  of Seminole lands i n  t h e  Seminole T rea ty  of 1866, 
on t h e  ground t h a t  t h i s  t r e a t y  provis ion  should be considered 
a s  i f  r e v i s e d  f o r  unconscionable cons idera t ion ,  o r  any o t h e r  
e q u i t a b l e  ground cognizable  by a c o u r t . o f  equ i ty ;  o r ,  i n  t h e  

' a l t e r n a t i v e ,  upon t h e  ground of f a i r  and honorable  dea l ing .  
P l a i n t i f f  contends t h a t  t h i s  $50,000 should no t  have been 
taken from Seminole t r i b a l  funds belozging l a r g e l y  t o  t h e  
l o y a l  Seminoles, t o  pay t h e  loya l  Seminoles f o r  l o s s e s  i n -  
cur red  by them a s  a n  a l l y  of t he  United S t a t e s  dur ing  t h e  
per iod  of t h e  C i v i l  War -- an  o b l i g a t i o n  which should have 
been borne by t h e  United S t a t e s  * * * 
The Commission i s  the re fo re  of t h e  opinion t h a t  t h e  s u b j e c t  mat te r  

of t h e  i n s t a n t  c laim i s  so d i s s imi l a r  from t h e  s u i t  brought i n  Seminole 

Nation v.  United S t a t e s ,  10 Ind. C1. Comm. 450, t h a t  t h e  d e c i s i o n  i n  

t he  l a t t e r  c a s e  should not  c o n s t i t u t e  a defense of rcs jud ica ta  i n  t h e  

i n s t a n t  s u i t .  
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The Commission now proceeds t o  the  mer i t s  cf p e t i t i o n e r ' s  c laim.  

Pe t i t i one r  i n  i t s  b r i e f  makes the  following statement a s  the  b a s i s  of 

i t s  claim: 

* * * Again the  p l a i n t i f f  must s t a t e  t h a t  it has not  advanced 
the  ground of duress i n  t h i s  case,  but has  r e l i e d  upon t h e  
considerat ion of the provis ions of the  Seminole Trea ty  of  
1866 a s  i f  rev ised  on the grounds of unconscionabls con- 
s ide ra t ion ,  o r  o ther  ground cognizable by a court of e q ~ i t y ;  
o r ,  i n  the a l t e r n a t i v e ,  f a i r  and honorable dealing.* * * 
(Pet. Reply Brief p. 45) 

However, it must be noted t h a t  while the  p e t i t i o n e r  s p e c i f i c a l l y  

denies  duress a s  one of the  grounds of i t s  ac t ion ,  i t s  p leadings  do n o t  

bear out  t h i s  argument. I n  paragraph XI1 of i t s  complaiat p e t i t i o n e r  

a l l e g e s  as follows: 

That p l a i n t i f f  d id  not  agree  t o  such t r e a t y  provi-  
s ions  by the  use of i ts own f r e e  w i l l  and consent,  bu t  
was forced by defendant t o  accept  such terms bscause o f  
s a i d  t h r e a t s  of f o r f e i t u r e  of a l l  of its laads and funds,  
and by the d i r e  n e c e s s i t i e s  of s a i d  Seminole I n d i a t s .  , 

That a t  the  time sa id  t r e a t y  of 1866 was executed t h e  
majori ty  of the  Seminoles were Ziviag i n  Kansas ax? in. 
t h e  Cherokee Nation; t h a t  a l l  of t h e i r  p roper ty  a d  
cattle had been destroyed, s to l en ,  o r  burned; t h a t  t h s y  
were i n  an  u t t e r l y  he lp less  and d e s t i t s t e  condi t ion  and . 

were dr iven t o  accept  such terms by the  sheer  n e c e s s i t y  of 
t h e i r  people, i n  order t o  provide t h e  means t o  r e h a b i l i t a t e  
themselves i n  t h e i r  new country, purchased i n  s a i d  T rea ty  
of 1866. 

S imi la r ly ,  throughout p e t i t i o n e r ' s  b r i e f  statements of a l l e g e d  f o r c e  were 

made. On page 50 of s a id  b r i e f  p e t i t i o n e r  s t a t e s :  

Y e t  t he  o f f i c i a l s  of t he  United S t a t e s  wholly d i s -  
regarded the loya l ty  of t vo - th i rds  of t h e  Seminuls Nation, 
and the  many promises made by the  o f f i c e r s  of t h e  United 
S t a t e s  t h a t  i n  any adjustments t h a t  were t o  be made a t  t h e  
c lose  of the C i v i l  War by t r e a t y  t h e i r  r i g h t s  would be 
respected,  and imposed upon them the harsh terms cif t h e  
Seminole Treaty of March 21, 1866, which a r e  h e r e i n  s p e c i f i -  
c a l l y  complained of .  
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Again, on page 53 p e t i t i o a e r  s t a t e s :  

However, on t h e  second day of the  Council Commissioner 
Cooley forgot  t h a t  he was address ing  the de lega tes  of t h e  
loya l  por t ions  of t he  t r i b e s ,  who alone were p re sen t ,  and 
ind iscr imina te ly  accused a l l  of t he  Five C i v i l i z e d  Tr ibes  of 
t reason,  s t a t i n g  t h a t  they  had " fo r f e i t ed  and l o s t  a l l  t h e i r  
r i g h t s  t o  a n n u i t i e s  and lands"; and l a i d  down t h e  "must" 
provis ions  which these  t r i b e s  were required t o  ggree t o  i n  
any t r e a t i e s  which were t o  be executed'between them and t h e  
United S ta t e s ,  

In  i t s  r e p l y  b r i e f  p e t i t i o n e r  makes numerous r e fe rences  t o  f o r c e  

and t h r e a t s  of force.  0.1 page 49 p e t i t i o n e r  s t a t e s :  

* * * So Commissioner Cooley's s ta tements  t o  t h e  Loyal 
de lega tes  a t  t he  Fo r t  Smith Council  t h a t  "they had f o r f e i t e d  
a l l  r i g h t  t o  anr .ui t ies ,  lands and p ro t ec t ion  by t h e  United 
S ta t e s , "  and t h a t  "they a r e  l e f t  without any t r e a t y  what- 
ever ,  or  t r e a t y  o b l i g a t i o l  f o r  p ro t ec t ion  by t h e  United 
S ta t e s , "  and t h a t  "under t he  terms of th6  t r e a t i e s  w i th  t h e  
United S t a t e s ,  and t h e  l a w  of Congress of J u l y  5, 1862, a l l  
these  na t ions  and t r i b e s  f o r f e i t e d  a n  l o s t  a l l  t h e i r  r i g h t s  
t o  a n n u i t i e s  and lands," were f a l s e ,  and untrue. Who c a n  
honest ly  say, a f t e r  reading  t h e  p ro re s t  of t h e  l o y a l  Seminole 
de lega tes  a t  t h e  F o r t  Smith Council, t h a t  t hese  de l ega te s  
were not  f r igh tened  by t h e  t h r e a t s  of f o r f e i t u r e  made by 
Commissioner Cooley a t  t h i s  Couacil ,  and t h a t  t h e s e  l o y a l  
de lega tes  did not cont inue t o  be f r igh tened  by t h e s e  remarks 
which, a s  t o  them, were wholly f a l s e ?  

Who can honest ly  say, upon the  record before  t h e  Com- 
mission, t h a t  t h e  Seminole T rea ty  of  1866 w a s  not  imposed 
upoa t h e  loya l  Seminole Government, then c o n t r o l l e d  by t h e  
l o y a l  Seminoles, when t h e  preamble t o  t he  t r e a t y  r equ i r ed  
these  l o y a l  de lega tes  t o  ag ree  t h a t  "they threw o f f  t h e i r  
a l l e g i a n c e  t o  the  United S t a t e s  and unse t t l ed  t h e i r  t r e a t y  
r e l a t i o n s  with t h e  United S t a t e s ,  and thereby incu r red  t h e  
l i a b i l i t y  of f o r f e i t u r e  of a l l  lands and o the r  p rope r ty  
held by g ran t  o r  g i f t  of t h e  United S ta tes ;"  * * * 

And on page 50 p e t i t i o n e r  f u r t h e r  s t a t e s :  

Ce r t a in ly  the  Seminole de l ega te s  who negotiated t h e  Seminole 
Treaty of 1866, understood t h e  t r e a t y  terms, but could do 
nothing t o  prevent t h e  demands of t he  United S t a t e s  from 
being imposed upon them. They were i n  a d e s t i t u t e  and 
h e l p l e s s  s t a t e ,  having l o s t  every th ing  dcr ing  t h e  war because 
of t h e i r  unfl inching l o y a l t y  t o  t he  United S t a t e s ,  and were 
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not  i n  a pos i t i on  t o  a s s e r t  t h e i r  r i g h t s  o r  fo rce  the  United 
S t a t e s  t o  r e spec t  them. 

Bouvier's Law Dictionary gives,  among o the r s ,  the  fol lowing d e f i n i t i o n  

f o r  duress: 

I n  i t s  broad sense duress i s  now s a i d  t o  inc lude  
a l l  ins tacces  where a condit ion of mind of a p e r s m  
caused by f e a r  of personal i n j u r y  o r  l o s s  of limb, o r  
i n j u r y  t o  suck person 's  property,  wife,  c h i l d ,  o r  
husband, i s  produced by the  wrongful c o ~ d c c t  of anotker ,  
rendering such person incompetent t o  c o z t r a c t  wi th  t h e  
exe rc i se  of h i s  f r e e  w i l l  power; Williamson v. Ackerman, 
77 Kan. 502, 94 Pac, 807, 20 L.R,A. ( K . S . )  484, * * * 

From the  foregoing t h e  Commission i s  of t h e  o p i n i m  t b a t  t h e  p e t i t i o n e r  

has  made a l l e g a t i o n s  of duress and fraud and t h a t  defezdant r o t  on ly  had 

t h e  r i g h t  but duty t o  ansFer s ~ i z  a l l ega t iozs .  

The background and h i s t o r i c a l  f a c t s  l e a d i ~ g  t o  t h e  Trea ty  of March 

21, 1866, were thoroughly disccssed i n  The Seminole Nztion v. The Cc i t ed  

S t a t e s  (10 Ind. C l ,  Cznm. 450). There, as i n  t 5 e  present  case,  t h e  

p e t i t i o n e r  a l l eged  t h a t  the  defendant , . the  Cnited S t a t e s ,  imposed ha r sh  

terms upon t h e  p e t i t i o n e r  by duress acd in t imida t ion .  There, as he re ,  

it was a l s o  a l l eged  t h a t  t h e  Seminole Sa t ion  was threa tened  wi th  f o r f e i t -  

ure of  bene f i t s  accruing under former t r e a t i e s  i f  i t  f a i l e d  t o  a c c e p t  t h e  

terms of  t he  proposed peace t r e a t y  of March 21, 1866. 

Af t e r  a complete review of a l l  the  evidence and h i s t o r i c a l  documents 

lead ing  t o  t he  s igning  of the Treaty o f  March 21, 1866, t h e  Commission 

s t a t e d  i n  The Seminole Nation v. The C'nited S t a t e s  ( scpra ,  p. 488) t h e  

fol lowing : 

I n  the  case a t  bar, t he  p r i n c i p a l  c h i e i  and t h e  twelve 
town c h i e f s  cons t i t u t ed  mcst of t k  governmental machinery of: 
the. Seminole Nation. They were " in  the s e a t s  of powcr and i n  
t h e  publ ic  off ices ."  I n  o ther  words, they were t5e  r e g u l a r l y  
c o n s t i t u t e d  a u t h o r i t i e s  of the Seminole Nation, These c h i e f s  
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negot iated the t r e a t y .  They honored the  t r e a t y  during t h e  
C i v i l  War. The only poss ib le  conclusion i s  t h a t  t he  Seminole 
Nation, a s  a p o l i t i c a l  e n t i t y ,  was a p a r t y  t o  the  t r e a t y ,  and 
not a group of individuals 'who happened t o  be Seminoles. It 
follows t h a t  the United S t a t e s  Peace Commissioners, i n  t h e i r  
negot ia t ions  with Seminole r ep re sen ta t ives ,  were not using 
duress ,  int imedat ion,  o r  falsehood.  On t h e  cont ra ry ,  they  were 
s t a t i n g  simple f a c t s ,  v i z :  The Seminole Nation did e n t e r  i n t o  
a t r e a t y  with enemies of t h e  United S t a t e s  and, under t h e  l a w ,  
dfd subjec t  i t s e l f  t o  f o r f e i t u r e  of t r e a t y  bene f i t s ;  and t h e  
Pres ident  of the 'United S t a t e s  d id  not  propose t o  en fo rce  f o r -  
f e i t u r e .  The Seminole de l ega te s  understood these  s tatements ,  
a s  they  were intended, t o  mean t h a t  t he  United S t a t e s ,  though 
wronged, intended t o  be magnanimous. That t h e  Seminoles who 
heard these  f a c t s  had not a l l i g n e d  themselves with the  Seminole 
Nation during the  war does not  change-these f a c t s .  The United 
S t a t e s  Peace Commissioners were d iscuss ing  t h e  consequences of 
t he  o f f i c i a l  a c t s  of a na t ion ,  not  t he  a c t s  of a group of i n -  
dividuals .  

The Commission is  of t h e  opinion t h a t  t h i s  s ta tement  should and does 

apply t o  t h e  i n s t a n t  case  and t h e  defendant is t h e r e f o r e  without  g u i l t  

a s  t o  t he  charge of duress  and in t imida t ion .  

There is one statement i n  p e t i t i o n e r ' s  r e p l y  b r i e f  t h a t  should be 

disposed of before proceeding wi th  t h e  i n t e r p r e t a t i o n  of t h e  Trea ty  of 

March 21, 1866. On page 53 of t h e  r e p l y  b r i e f  p e t i t i o n e r  s t a t e s :  

Defendant claims f u r t h e r  t h a t  t h e  r a t i f i c a t i o n  of t h e  
Seminole Treaty of 1866 by Congress i s  a f u r t h e r  bar  t o  
t h i s  claim. However, Congress d i d  not  r a t i f y  t h i s  t r e a t y  -- 
oniy t h e  United S t a t e s  Senate did.  

- -This  s ta tement  pay have been made a s  a r e s u l t  of defendant 's  s ta tement  . 
on page 69 of defendant 's  b r i e f  wherein it i s  s t a t ed :  

When Congress r a t i f i e d  t h e  t r e a t y  of 1866, C ~ n g r e s s  
approved the expenditures  of the  Seminole a n n u i t i e s  and t h e  
a n n u i t i e s  of other  members of t he  Five .Civi l ized Tr ibes  for  
l o y a l  re fugee  Indians.  (Under l i n i n g  suppl ied)  

Les t  t he re  be any doubt t h a t  t he  Trea ty  of March 21, 1866, was a v a l i d ,  

enforceable  t r e a t y ,  t he  Commission now'points out  t h a t  A r t i c l e  11, Sec- 

t i o n  2 of t h e  United S t a t e s  Cons t i t u t ion  provides t h a t  t he  P r e s i d e n t  
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s h a l l  have the  power t o  make t r e a t i e s  by and with the consent of t he  

Senate,  providing two-thirds of t he  Senators present  agree. The Commis- 

s i o n  has held from i t s  incept ion  t h a t  t h i s  was t h e  r u l e  t o  be followed. 

Indeed, t h i s  point  i s  so we l l  e s t ab l i shed  and s e t t l e d  t h a t  t h e  Comrnis- 

s i o n  i s  somewhat su rp r i s ed  t h a t  any quest ion should be r a i s e d  on t h i s  

i s s u e  a t  t h i s  l a t e  date ,  

I n  Seminole Nation (supra)  t h i s  same t r e a t y  was foand by t h e  Com- 

mission t o  be properly r a t i f i e d .  However, t o  make i t s  p o s i t i o n  a b s o l u t e l y  

c l e a r ,  t h e  Commission i s  of t he  opinion t h a t  the  Treaty of March 21, 

1866, was properly r a t i f i e d  by the  United S t a t e s  Senate on J u l y  19, 1866, 

and i s  the re fo re  a  v a l i d  t r e a t y  i n  a l l  respects ' .  

P e t i t i o n e r  i n  i t s  pleadings and p a r t i c u l a r l y  i n  i t s  r e p l y  b r i e f  

a l l e g e s  t h a t  t he  Treaty of March 21, 1866, was u~lconscionable and v i o l a t e d  

t h e  r u l e s  of f a i r  and honorable deal ings (Pet.  Reply Br ie f ,  p. 45). The 

d e t a i l s  of t h e  negot ia t ions  of t h e  Treaty of 1866 leading  t o  t h e  s i g n i n g  

of s a i d  t r e a t y  do not  support p e t i t i o n e r ' s  c l a b  t h a t  t h e r e  was any lack 

of f a i r  and honorable .deal ings wi th  the  Seminole Nation i n  n e g o t i a t i n g  

and r a t i f y i n g  t h e  Treaty of March 21, 1866. A s  was poin ted  o u t  i n  t h e  

Seminole Nation ( supra)  the  c r i t e r i a  f o r  determinicg t h e  quzs t ion  o f  f a i r  

and honorable dea l ing  was enumerated by t h e  Court of C l a i m s  i n  The Snake,, 

o r  P i u t e  Indians  e t  a l . ,  v, United S ta tes , .  125 C. C1. 241 (1953)- I n  

t h i s  c a s e  the  C w r t  s t a t ed :  

A determination of whether o r  not  a  course of d e a l i n g  by 
t h e  United S t a t e s  with and i n  r e l a t i o n  t o  bands o r  a  t r i b e  of 
Indians  was i n  the  l a s t  ana lys i s  f a i r  and honorable, can  be 
made only a f t e r  a very thorough and c a r e f u l  cons ide ra t ion  n o t  
only of what was a c t u a l l y  done, but a l s o  of  that which was 
not. done and of the motives and circumstances s~ t . r r ro l ?d in  and 
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underlying the  ove r t  a c t s  of the p a r t i e s ,  and t h e i r  i n t e n t i o n s ,  
e t c ,  It i s  o f t e n  the  case  t h a t  an  a c t i o n  which, on i t s  face ,  
appears t o  be c r u e l  or shocking t o  t he  conscience,  may, when 
examined and analyzed i n  i t s  complete context ,  be found t o  
have some moral j u s t i f i c a t i o n  which e i t h e r  m i t i g a t e s  o r  e l imi-  
na tes  e n t i r e l y  t h e  apparent c r u e l t y  of t h e  ac t ion .  The e v i -  
den t i a ry  f a c t s  based on the  curcumstances e s t a b l i s h i n g  such 
j u s t i f i c a t i o n s ,  or the  lack of i t ,  a r e  f a c t s  a s  ind ispensable  
on t h e  i s sue  of f a i r  and honorable dea l ings ,  a s  t h e  bare f a c t s  
of the  dea l ings  themselves. 

It should be noted t h a t  p e t i t i o n e r  advanced t h e  same arguments i n  

the case of t he  Seminole Nation ( supra)  a s  they  a r e  a l l e g i n g  here,  no tab ly  

(a )  wrongful withdrawal of f e d e r a l  t roops from t h e  Seminole country, 

which made defendant wholly respons ib le  f o r  t h e  Seminole Nation 's  

defec t ion  t o  t h e  r e b e l  forces  a t  t h e  beginning of t h e  C i v i l  War, (b) 

evidence presented, through the  wr i t i ngs  of Annie Abel (Pet .  Exs. 36, 

37, 38), t h a t  t h e  United S t a t e s  Commissioners were s e l e c t e d  f o r  t h e i r  

i n t e n t  t o  do t h e  defeated Indians no good. 

Af te r  thoroughly discussing both t h e  above a l l e g a t i o n s ,  i n  t h e  

case of Seminole Nation (supra) and a f t e r  weighing a l l  t h e  evidence 

presented, t h e  Commission concluded t h a t  t h e r e  were no grounds f o r  revi- 

s i o n  of t h e  Treaty of March 21, 1866. Exact ly t h e  same reasoning  a p p l i e s  

here  a s  i n  t h e  Seminole case. The same two a l l e g a t i o n s  are presented  i n  

* the  i n s t a n t  c a s e  and t h e  Commission i s  of t h e  opinion t h a t  t h e  p e t i t i o n e r  

has  advanced no add i t i ona l  evidence o r  subs t an t i a t ed  any arguments that 

would show t h a t  t he  defendant w a s  g u i l t y  of less than  f a i r  and honorable  

dealings.  Nor has the  p e t i t i o n e r  e s t ab l i shed ,  whether it in tended  t o  

plead it o r  no t ,  t h a t  t he  defendant was g u i l t y  of fo rce ,  duress ,  o r  i n -  

t imida t ion  i n  securing the  s igning of t he  Treaty of March 21, 1866. 
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P e t i t i o n e r  has i n t e r j e c t e d  a n  add i t i ona l  f a c t o r  i n  t he  present  case  

by a l l eg ing  t h a t  p e t i t i o n e r  should be awarded a judgment aga ins t  defend- 

a n t  on i t s  second cause o f  a c t i o n  i n  the  amo-mt o f  $50,000. A r t i c l e  111 

of the  Treaty of March 21, 1866, provided t h a t  t he  sum of $50,000 shocld 

be deducted from the  amount paid t o  the Seminole Nation. This $50,000 was 

t o  be and was i n  f a c t  awarded t o  Seminole Indians  who had remaiced l o y a l  t o  

t h e  United S t a t e s  du r ing . the  C i v i l  War. 

P e t i t i o n e r  contends t h a t  under A r t i c l e  111 of t h e  Treaty of 1866, 

t h e  Seminole Nation au thor ized  the  United S t a t e s  t o  d i s t r i b u t e  $50,000,00 

t o  t h e  l o y a l  Seminoles t o  compensate t h e  l o y a l  Saninoles f o r  l o s s e s  

sus t a ined  during the  C i v i l  War. (Pet .  B r ,  p. 62) Pe t i t i o i i e r  a rgues  t h a t  

- t h i s  was a d ive r s ion  of Seminole funds because the  United S t a t e s  was mora l ly  
. . p 

ob l iga t ed  t o  reimburse the  ind iv idua l  l o y a l  S e m i ~ o l e s  a s  a reward f o r  t h e i r  

l o y a l t y  dur ing  t h e  C i v i l  War. (Pet.  Fdgs, P- 62) 

Defendant s t a t e s  t h a t  t h e  answer t o  t h i s  a l l e g a t i o n  i s  t h a t  t h e  

Seminole Nation by the  Treaty of March 21, 1866, agreed t h a t  t h e  money was 

t o  be expended t o  reimburse t h e  loya l  Seminoles, and t h i s  t r e a t y  has  been 

h e l d  t o  be  f a i r  t o  t he  Seminole Tribe as a whole. (Seminole Nation v. 
* 

United S t a t e s ,  10 Ind. C 1 ,  Corn. 450) 

I n  ~ d d i t i o n ,  when the  money so appropriated w a s  found i n s u f f i c i e n t ,  t h e  
, 

United S t a t e s  appropriated $186,000.00 more f o r  t h e  purpose of  making pay- 

ment t o  l o y a l  Seminole Indians.  This was pursuant t o  an a d j u d i c a t i o n  of  t h e  

United S t a t e s  Senate and has been he ld  ~ j u d i c a t a  of t h e  l o y a l  Seminole 

claim. (Loyal Seminole Nation v. United S t a t e s ,  6 Ind. C 1 ,  Comm, 127) The 

payment of $186,000.00 a s  a d d i t i o n a l  cons idera t ion  o r  g r a t u i t y  by t h e  United 

S t a t e s  i s  f a r  more than t h i s .  claim under the Treaty of 1866. 
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As t o  t h i s  sum the  evidence shows t h a t  the money was appropr i a t ed  

by the  Act of Ju ly  28, 1866 (14 .S ta t .  310, 319) and a f u r t h e r  sum of 

$5,597.21 was appropriated on A p r i l  10, 1869 (16 S t a t .  13, 30) t o  pay 

i n t e r e s t  thereon u n t i l  disbursed. The records of t he  General Accounting 

Office d isc lose  t h a t  these  amounts were paid i n  cash t o  l o y a l  Seminole 

Indians f o r  t h e i r  losses.  (Def. Ex. 1) 

I n  addition;f&ther payments were made t o  t h e  Seminole I n d i a n s  and 

t h e i r  descendants f o r  damage a r i s i n g  from los ses  t o  t h e  l o y a l  Seminole 

Indians during t h e  C i v i l  War.- By paragraph 14 of t h e  Act of  J u l y  1, 1898 

(30 S t a t .  567, 568), p rovis ion  was made f o r  the  submission of t h e  l o y a l  

Seminole claims t o  t h e  United S t a t e s  Senate f o r  f i n a l  determinat ion.  Pur- 

suant  t o  t h i s  s t a t u t e  an award was recommended. By Act of May 31, 1900 

i 3 1  S ta t .  231, 240), $186,000 was appropr ia ted  f o r  t h e  purpose of making 

payment of t he  awards t o  t h e  l o y a l  Seminole Indians.  This  sum was p a i d .  

i n  cash t o  l oya l  Seminoles o r  t h e i r  h e i r s  i n  f u l l  s e t t l emen t  of s a i d  awards. 

By t h e  Act of Apr i l  26, 1906 (34 S t a t .  137, 140), t h e s e  payments t o  l o y a l  

Seminole Indians were confirmed by Congress. 

It i s  t h e  opinion of t h e  Commission t h a t  when t h e  United S t a t e s  pa id  

$50;000 under t he  Treaty of 1866 and paid an a d d i t i o n a l  c o n s i d e r a t i o n  o f  

$186,000 from United S t a t e s  funds f o r  damages su f f e red  by t h e  l o y a l  Seminole 

Indians,  a s  a r e s u l t  of the  C i v i l  War a c t i v i t i e s  of t h e  Seminole Nation, 

t h e  United S t a t e s  ac ted  according t o  t he  h ighes t  p r i n c i p l e  of f a i r  and 

honorable deal ing with the  Seminole Nation. The Seminole Nation r a t i f i e d  

the  t r e a t y  under which the  procedure f o r  s e t t i n g  up $50,000 f o r  damages - 
. t o  t h e  loya l  Seminoles was provided, 
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It i s  the Commission's f u r t h e r  opinion, a s  s t a t e d  above, t h a t  t he re  

was no duress used a g a i n s t  t h e  p e t i t i o n e r  i n  secur ing  t h e i r  r a t i f i c a t i o n  

t o  the  Treaty of March 21, 1866. 

The Treaty of March 21, 1866, contained a r e l e a s e  of a l l  c la ims  f o r  

a n n u i t i e s  spent  on l o y a l  re fugee  Indians a s  w e l l  a s  for.damages and lo s ses  

suf fered .  A r t i c l e  V I I I  provided: 

The s t i p u l a t i o n s  of  t h i s  t r e a t y  a r e  t o  be a £ t i l l  s e t t l e -  
ment of a l l  c la ims  of s a i d  Semilole Nation f o r  daaages and 
lo s ses  of every kind growing out  of the  l a t e  r e b e l l i o l ,  and 
a l l  expenditures  by t h e  United S t a t e s  of  a n n a i t i e s . i n  c l o t h -  
i ng  and feeding refugee and d e s t i t u t e  1ndia:is s i n c e  t h e  d i v e r -  
s i o n  of a n n u i t i e s  f o r  t h a t  purpose, conseqcent upon t h e  l a t e  
w a r  wi th  t h e  so-ca l led  confederate  s t a t e s .  And the  Serniaoles 
hereby r a t i f y  and confirm a l l  such d ive r s iocs  of  a n n c i t i e s  
here tofore  made from t h e  fusds of t h e  Seminole n a t i o n  by t h e  
United S ta t e s .  And the  United S t a t e s  ag ree  t h a t  no a x m i t i e s  
s h a l l  be d ive r t ed  from the  ob jec t s  f o r  which they  w e r e  o r i g i -  
n a l l y  devoted by t r e a t y  s t i p u l a t i o n s  wi th  the Seminoles, t o  
t h e  use of re fugee  and d e s t i t u t e  Indians,  o t h e r  than  the Sem- 
i n o l e s  o r  members of  t he  Seminole nat ion,  a f t e r  ths c l o s e  of 
t h e  present  f i s c a l  year ,  June t h i r t i e t h ,  e i g h t s e z  h n d r e d  and 
s i x t y - s i x  (14 S ta t .  755, 759). 

P e t i t i o n e r  states t h a t  t h e  r a t i f i c a t i o n  and release i n  A r t i c l e  VIII is  

n o t  a  ba r  t o  t h e  claim; t h a t  while  t h e  r e l e a s e  wocld be and i s  a l e g a l  

defense,  t h e  present  c laim i s  based upon the  new and broad p rov i s ions  

of t h e  Ind ian  Claims Commission Act which au thor ized  t h e  de t e rmina t ion  

of  c laims which would r e s u l t  i f  t h e  t r e a t i e s  between c la imant  and -the 

United S t a t e s  were r ev i sed  on the  ground of unconscionable cons idera-  

t i o n ,  o r  any o the r  ground cognizable by a  cou r t  of e q c i t y ;  o r ,  i n  t h e  

a l t e r n a t i v e ,  claims based upon f a i r  and honorable dea l ings  t h a t  a r e  no t  

recognized by any e x i s t i n g  r u l e  of law or  equi ty.  (Clause 5) 



However, a s  s t a t e d  before,  t he re  was nothing presented i n  t he  e v i -  

uEnce that. shows the  defendant g u i l t y  of something l e s s  than f a i r  and 

h ~ ~ c u r ? b l e  deal ings.  Nor can the t r e a t y  be rev ised  upon the  grounds of 

unc~nsc ionable  cons idera t ion  f o r ,  a s  t he  Commission found i n  Seqinole  

Nation (supra)  t h e r e  was s u b s t a n t i a l  and adequate cons idera t ion .  I n  ad- 

d i t i on ,  a s  defendant here in  po in t s  ou t ,  many th ings  were accomplished by 

. . the  Treaty of 1866 (14 Sta t .  755), which were b e n e f i c i a l  t o  t h e  Seminole 

Indians.  No monetary value can be s e t  upon the  genera l  amnesty f o r  a l l  

~ s s t  offenses aga ins t  the  laws of t he  United S t a t e s  which was granted  t o  

Ferv member of t he  Seminole Nation. However, t h i s  concession made by 

:tie United S t a t e s  t o  the  Seminoles was c e r t a i n l y  t o  t h e  advantage of a l l  

chcze Seminoles who had d i l i g e n t l y  sought t o  des t roy  t h e  United S t a t e s .  

Tnstead of being c a l l e d  t o  account and punished f o r  t h e i r  d i s l o y a l t y ,  

they were generously granted, i n  A r t i c l e  V of t h e  t r e a t y ,  "general  amnesty 

f o r  a l l  p a s t  offenses aga ins t  t he  laws of  t he  United States ."  

I 

I n  A r t i c l e  I X  of t h z  t r e a t y ,  the  United S t a t e s  reaf f i rmed and re- 

assumed a l l  t r e a t y  obl iga t ions  en tered  i n t o  befox+ s h e  t r e a t y  of t h e  

Seminoles wi th  the  Confederacy of August 1, 1861. It f u r t h e r  agreed  t o  

r e t e w  a l l  payments of annu i t i e s  from t h e  c l o s e  of t he  f i s c a l  year  1866. 

From t h e  foregoing it is c r y s t a l  c l e a r  t h a t  t h e  Treaty of March 21, 1866, 

was not  a one-sided t r e a t y  made without cons idera t ion  a s  t h e  p e t i t i o n e r  

would have it. 

The Commission is  therefore  of t he  opinion t h a t  t h e  Trea ty  of March 

21, 1866, was a v a l i d  t r ea ty ;  t h a t  p e t i t i o n e r  was not coerced i n t o  s ign -  

ing s a i d  t r e a t y ;  t h a t  the  defendant was f a i r  and honorable i n  d e a l i n g  
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w i t h  t h e  p e t i t i o n e r  i n  t h e  e v e n t s  and t r a n s a c t i o n s  l ead ing  t o  and 

i n c l u d i n g  t h e  s i g n i n g  of  s a i d  t r e a t y ;  t h a t  t h e  c o n s i d e r a t i o n  f o r  s i g n i n g  

and e n t e r i n g  f n t o  s a i d  t r e a t y  was n o t  unconscionable ;  t h a t  a l l  terms' and  

p r o v i s i o n s  of t h e  t r e a t y  were c a r r i e d  o u t  by t h e  de fendan t ;  and t h e r e -  

f o r e  t h e r e  are no grounds f o r  r e v i s i n g  o r  a l t e r i n g  t h e  terms of  s a i d  

1 / 

t r e a t y .  .. i 

4 

An o r d e r  d i smiss ing  t h i s  s u i t  w i l l  be e n t e r e d .  

Ar thur  V.  Watkins 
Chief  Commissioner 

W e  concur:  

$ 
Wm, M. Holt 
A s s o c i a t e  Cammissioner 

T. Harold  S c o t t  
A s s o c i a t e  Commissioner 




