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BEFORE THE INDIAN CLAIMS CONMISSION 

THE CONITDERATED TRIBES OF TIE 1 
WARM SPRINGS RESERVATION OF OREGON, ) 

) 
P e t i t i o n e r ,  1 

v. 
1 
1 

THE UNITED STATES OF m R I C A ,  
1 
1 

Defendant. 
1 
) 

Docket No. 198 

Decided: October 10, 1963 

Appearances : 

Frank E. Nash, with whom were 
Mark C. McClanahan, T. Leland 
Brown and Sam Van Vactor, 
Attorneys f o r  P e t i t i o n e r .  

Walter A. Rochow, wi th  whom was 
Mr .  Ass i s t an t  Attorney G e ~ e r a l  
Ramsey Clark,  Attorneys f o r  
Defendant. 

OPINION OF THE COXMISSION 

Watkins, Chief Commissioner, de l ive red  the opinion o f  t h e  Commis- 

s ion.  

The Commission's Findings of  Fac t  and Opinion were p r e v i o u s l y  en- 

t e r e d  i n  t h i s  docket on June 10, 1960. Thereaf te r  hea r ing -was  had upon 

t h e  P e t i t i o n e r  ' s motion f o r  rehear ing ,  and upon cons ide ra t ion  the reo f  

t h e  C~mmission found t h a t  the  a d d i t i o n a l  evidence o f f e r c d  a t  t h e  hea r -  

i ng  was such t h a t  even i f  received i t  could not  have i n  any w a y . a f f e c t e d  

t h e  f i n a l  determination i n  t h i s  matter .  Therefore the  motion f o r  r -ehear-  

ing was denied but the Czmmission d id  f i n d  that i t s  prcvious  F indings  

of Fact, Opinion and Order of June 10, 1960, should be vaca ted .  An 

o rde r  t o  such e f f e c t  having bcen cn tcrcd ,  t l~crc is  now f o r  de tc rn l ina t ion  
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(1 )  p e t i t i o n e r ' s  c a p a c i t y  t o  sue;  (2 )  whether t he  defendant had recog- 

nized t i t l e  t o  t he  land involved h e r e i n  and, i f  no t ,  then  ( 3 )  t o  what land, 
11 - 

i f  arzy, has o r i g i n a l  t i t l e  been e s t a b l i s h e d ?  

P e t i t i o n e r  claims recognized t i t l e  t o  a l l  of t h e  land ceded under 

t h e  Trea ty  of  June 25, 1855, but only p a r t  of t h a t  a r e a  i s  claimed under 

o r i g i n a l  tit l e  . ~ e f  eadanf denies  any recognized t i t l e ,  d i s p u t e s  t h e  

amount of land t o  which o r i g i n a l  t i t l e  i s  claimed, and, c o x e d i n g  t h a t  

p e t i t i o n e r  may prosecute  t h i s  a c t i o n  i n  a r e p r e s e n t a t i v e  c a p a c i t y ,  it 

cha l lenges  p e t i t i o n e r ' s  c l a im  t h a t  it  i s  a successor  i n  i n t e r e s t .  

I n  our  Findings of Fac t  t h i s  day en te red  we have found t h a t  t h e  

s e v e r a l  Ind ian  e n t i t i e s  execut ing  t h e  1855 t r e a t y  were confedera ted  by 

i t  i n t o  one post  t r e a t y  e n t i t y ,  and t h a t  t h e  p re sen t  p e t i t i o n e r  may 

prosecute  t h i s  a c t i o n  i n  a r e p r e s e n t a t i v e  capac i ty  on behal f  of t h a t  

e n t i t y  o r  t h e  e n t i t i e s  s i g n a t o r y  t o  t h a t  t r e a t y ,  bu t  t h a t  it i s  no t  t h e  

successor  i n  i n t e r e s t .  Our r easons  follow: 

The t r e a t y  commissioner n e g o t i a t i n g  t h e  1855 t r e a t y  d i d  s o  under 

i n s t r u c t i o n s  t o  u n i t e  as f a r  as p o s s i b l e  t he  t r i b e s  and bands of I n d i a n s  

found i n  t h e  Oregon T e r r i t o r y  east of t h e  Cascade Mountains f o r  t h e  

purpose of  ceding a l l  r i g h t ,  t i t le ,  and i ~ t e r e s t  t o  lands  claimed by 

* 
them. The t r e a t y  provides  f o r  t h e  s e t t i n g  a p a r t  of c e r t a i n  of  t h e  ceded 

land a s  a r e s e r v a t i o n  f o r  t h e  Ind ian  p a r t i e s  t o  it, f o r  t h e  e l e c t i o n  o f  

11 Before proceeding t o  g ive  our reasons  f o r  adopt ion  of t h e  Find-  - 
i ngs  of Fact  he re in  i t  shocld be noted t h a t  Dockets No. 198 and 
264 were consol ida ted  f o r  purposes of hearing only, and t h a t  i t  
w a s  s t i p u l a t e d  t h a t  a l l  evidence o r a l  o r  w r i t t e n  r ece ived  i n  e i t h e r  
of s a i d  Docket numbers may be considered i n  each of them i n  a r r i v -  
i n g  a t  a de termina t ion  of s a i d  D x k c t  numbers. 
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a head chief  by the  confederated bands, f o r  t h e  plowing and fencing of 

land f o r  such o f f i c i a l ,  f o r  cons t ruc t ion  of a house t o  be occupied by 

him, and, f o r  a l imi t ed  period of time, f o r  payment of a s a l a r y  t o  him 

during h i s  term of o f f i c e .  The cons idera t ion  runs t o  t h e  new confeder-  

a t i o n  t o  be paid i n  money, goods, and se rv i ces ,  r e g a r d l e s s  of t he  

populat ion of t h e  var ious  bands a t  t h e  t i m e  o f  t h e i r  cox fede ra t ion  o r  

t h e  propor t iona te  i n t e r e s t  any one of them could c la im t o  t h e  land 

ceded t o  t h e  United S ta t e s ,  On November 15, 1865, t h e  hunt ing,  f i s h i n g ,  

ga ther ing  and pas tu re  r i g h t s  reserved by t h e  1855 t r e a t y  were ceded t o  

t h e  United S t a t e s  under a supplemental agreement by t h e  one e n t i t y ,  t h e  

"confederated t r i b e s  and bands of Middle Oregon," (14 S t a t .  751) The 

confedera t ion  was intended t o  be permanent and t h e  I n d i a n  p a r t i e s  
; 

-. 2 t h e r e t o  organized under a head ch ie f  a s  a s i n g l e  e n t i t y  f o r  t h e  purpose 

of car ry ing  out  t h e  t r e a t y ,  and ac ted  wi th in  t h e  framework of  a confed- 

e r a t i o n  u n t i l  o rganiza t ion  of t he  p e t i t i o n e r .  (Yakima Tr ibe  v. United 

S t a t e s ,  7 Ind. C l s ,  Corn. 294)  (Pet .  Ex. 269) 

P e t i t i o n e r ,  however, i s  not  t h e  successor i n  i n t e r e s t  t o  t h a t  con- 

federa t ion .  P e t i t i o n e r  was incorporated under t he  Wheeler-Howard Act , 

of  1934 by a l l  of t h e  ' ~ n d i a n s  r e s i d i n g  upon t h e  Warm Spr ings  Rese rva t ion  

a t  t h a t  time whose names;?tppeared upon a c e r t a i n  a l l o tmen t  r o l l .  I t s  

membership was extended t o  every c h i l d  of a t  least Ind ian  blood born 

t o  a member r e s id ing  on t h a t  r e se rva t ion  and t o  any c h i l d  of 1 /8  o r  

more Ind ian  blood who is  a descendant of a member o r  former member of  

t h e  o rgan iza t ion  and adopted i n t o  i t ,  and who has r e s i d e d  on t h e  r e s e r -  

v a t i o n  f o r  a t  l e a s t  3 years. There is  no requirement t h a t  n member 
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t race  h i s  ancestry t o  t h e  t r e a t y  e n t i t i e s  of 1855 o r  the  e n t i t y  crea ted  

by the  1855 t rea ty .  (Pet.  Ex, 380) 

About 1878 a number of Paiute  Indians s e t t l e d  on the  W a r m  Springs 

Reservation. They a r e  now " largely  intermarried" with o ther  r es iden t s ,  

but a t  the  time of trial, on' the  present  i s sues  the  r o l l s  of p e t i t i o n e r  

o r g a n h a t i o n  h c l u d e d  207 whole-blood o r  mixed-blood Paiute  Indians,  

(Trans, p. 418) So, while p e t i t i o n e r  includes members of t h e  former 

confederation, i ts  membership i s  extended t o  individuals  named on an 

allotment r o l l ,  a much wider c l a s s  of people, and any award which might 

be made t o  pe t i t ioner  a s  a successor i n  i n t e r e s t  would inure  t o  t h e  

benef i t  of t h e  e n t i r e  membership, Thus, i n  event  of  such a n  award i n  

t h i s  case, whole-blbod Paiutes  whose antecedekts had no r e l a t i o n  t o  t h e  

p re t rea ty  e n t i t i e s  of  t h e  confederat ion formed i n  1855 would p a r t i c i p a t e  

i n  the  benef i t s  of a cause of a c t i o n  which accrued, i t  a t  a l l ,  t o  t h e  

p re t rea ty  e n t i t i e s  or  the  confederat ion created  by them i n  1855. We 

cannot conceive tha t  Congress intended any such r e s u l t  when it gave 

t o  t h i s  Commission au thor i ty  t o  adjudicate  matters  involving o r i g i n a l  

t i t le .  

RECOGNIZED TITLE 

We have denied p e t i t i o n e r ' s  claim of recognized t i t l e  i n  our Find- 

ings of Fact  No. 22 fo r  a number of reasons: 

It is w e l l  s e t t l e d  t h a t  a mere t r e a t y  of cession,  without more, 

does not e s t a b l i s h  recognized t i t le .  It must be accompanied by Congres- 

s i o n a l  a c t i o n  showing a s p e c i f i c  i n t e n t  t o  accord l e g a l  r i g h t s ,  and not  
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mete prcmisslve occilpntion. (Tcc-flit-Ton - I n d i a n s  v .  Unitcd S t a t e s ,  

348 U.S.  272 ,  99 L. e d  314, 320) Ecr  p e t i t i o n e r  says t h c  p rov i s ions  

i n  the U w s  f o r  thc  P rov i s iona l  Government o f  Orcgon (Pct. Ex. 371, p. 

15) adopted J u l y  26, 1845, and t h e  Orcgon Organic Act of August 14, 1848, 

9 S t a t .  323, which preserved t h e  Indians '  r i g h t s  of person and p rope r ty ,  

t he  Act of June 5, 1850, 9 S t a t .  437, and t h a t  of September 27, 1850, 

9 S t a t .  496, amend~d February 14, 1853, recognizing c la ims  of  s e t t l e r s  

t o  land west bf t h e  Cascade Range and d i r e c t i n g  the  survey and' s a l e  of 

land  the re ,  were a l l  admin i s t r a t i ve ly  i n t e r p r e t e d  (Attorney Gene ra l ' s  

Opinions, August 2, 1854, June 22, 1856; Pet.  Exs. 141, 165, 265) a s  

n o t  app l i cab le  t o  land " in  t he  a c t u a l  occupation of I n d i a n  t r i b e s . "  

P e t i t i o n e r  says t h a t  Congress must be presumed t o  have known o f  t h i s  

... 
i n t e r p r e t a t i o n  and t h a t  defendant ' s  admin i s t r a t i ve  o f f i c e r s  cons ide red  

t h a t  land i n  Oregon e a s t  of t h e  Cascade Range was "Indian country,"  

when i t  author ized  t h e  nego t i a t i on  of t r e a t i e s  t o  e x t i n g u i s h  o r i g i n a l  

t i t l e  i n  t h i s  reg ion  on Ju ly  31, 1854, 10 S t a t .  330, and extended t h e  

p u b l i c  land p o l i c i e s  t o  t h a t  r eg ion  on May 29, 1858, 11 S t a t .  L. 293, 

and by i t s  enactment of t h a t  l e g i s l a t i o n  i t  recognized,the e x i s t e n c e  

of o r i g i n a l  t i t l e  the re ;  t h a t  i t s  a c t i o n  was so i n t e r p r e t e d  by t h e  
- .  

General  Land Off ice ;  t h a t  Congress aff i rmed and completed t h i s  r ecogn i -  

t i o n  of t i t l c  by identifying t h e  land when i t  approved t h e  1855 t r e a t y .  

We do not agree with t h i s  thesis. It was e a r l y  determined, and has  

been c o n s i s t e n t l y  he ld ,  t h a t  t h e  American Indians  had a use  r i g h t  i n  such 

lands a s  they a r c  a b l e  t o  e s t a b l i s h  they used and occupied e x c l u s i v e l y  
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from time immemorial. This r i g h t  i s  what was preserved t o  the Indians 

by the  Provisional  Government Act, Organic Act and the Indian In te rcourse  

Act a s  extended t o  Oregon during 1850; nor has p e t i t i o n e r  presented ev i -  

dence t h a t  Congress had any other i n t e n t  i n  mind when it adopted them, 

Tee-Hit-Ton 1ndians.v.  United S ta tes ,  supra. An admin i s t ra t ive  i n t e r -  

p re ta t ion  cannot r e t roac t ive ly  c r e a t e  an i n t e n t  not e a r l i e r  ex i s t ing .  

We held i n  ~ G a ~ a w  Tribe v. United S ta tes ,  1 Ind. C1.  Comm, 469, t h a t  t h e  

Northwest Ordinance which contains s imi lar  language respec t ing  t h e  pro- 

t ec t ion  of Indian r i g h t s  i n  person and property was not  an  admission of 

o r i g i n a l  t i t le .  Neither can the  a c t s  r e l i e d  upon by p e t i t i o n e r  be s a i d  

t o  be an admission of such title. 

Congress did not,  a s  p e t i t i o n e r  asserts, d i f f e r e n t i a t e  between the  

land e a s t  and t h a t  west of the  Cascade Range intending t o  :protect only 

one th ing -- the Indian t i t l e "  t o  the  eas te rn  lands, but it simply 

followed the  customary p a t t e r n  of extinguishing I n d i m  t i t l e  where a 

demand f o r  ava i l ab le  public land e x i s t e d  or  could be a n t i c i p a t e d  shor t ly .  

The defendant did t h i s  by taking cessions from the  Indians  t o  a l l  lands 

claimed by them i r respec t ive  of whether the  Indians making t h e  cess ions  . 

ac tua l ly  he ld  o r i g i n a l  t i t l e  t o  a l l  of t h e  lands which they ceded. 

W e  have found no evidence of an  i n t e n t  t o  recognized t i t l e  i n  t h e  

l e g i s l a t i o n  r e l a t i n g  t o  the  negot ia t ion  o r  r a t i f i c a t i o n  of t h e  June 25, 

1855, t rea ty .  What Congress intended t o  accomplish when it r a t i f i e d  t h e  

1855 t r e a t y  i s  c l e a r l y  expressed by the  t r e a t y  i t s e l f .  We do not  th ink  

there  can be imputed t o  Congress any intend other  than t h a t  c l e a r l y  in-  

dicated by i t s  e a r l i e r  ac t ion  i n  appropriat ing funds f o r  extinguishment 
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of Indian  t i t l e ,  and t h a t  t o  be drawn from t h e  wording of t h e  t r e a t y  

wherein the  ceded a rea  i s  s a i d  t o  be " the country claimed by them * * *." 
The complete i nd i f f e rence  t o  t e r r i t o r i a l  l i m i t s  o r  c laims i s  mani- 

f e s t e d  both i n  t h e  t r e a t y  counci l  minutes and the  t r e a t y  commissioner 's 

t r a n s m i t t a l  l e t t e r ,  wherein i t  i s  s t a t e d  t h a t  t h i s  ce s s ion  might con- 

f l i c t  w i th  one obtained e a r l i e r  from t h e  Cayuse t r i b e ,  but t h a t  t h i s  

could no t  be deemed objec t ionable  s i n c e  t h e  Government was acqu i r ing  

a l l  t h e  i n t e r e s t s  of t h e  Indians i n  t h i s  a r e a  (Pe t .  Ex. 168, p. 25). 

The 1855 t r e a t y  provis ion  f o r  t h e  establ ishment  of  a n  Ind ian  

r e s e r v a t i o n  w i t h i n  the  ceded a r e a  i s  not  government r ecogn i t i on  t h a t  

t h e  Ind ians  had permanent r i g h t s  t o  ceded a r e a ,  and are?nbkzre ta fn ing .  

a p a r t  t he reo f ,  but  i s  simply a n  a c t  on t h e  p a r t  of' t he  defendant t h a t  
- 

hencefor th  t he  descr ibed por t ion  of t h e  ceded land w i l l  be s e t  a p a r t  

as a permanent res idence  f o r  s a i d  Indians  u n t i l  such time as t h e  P r e s i -  

dent  might otherwise d i r e c t .  . Such a r e s e r v a t i o n  i n  t h e  t r e a t y  g i v e s  

t h e  Ind ians  something more than  what they previous ly  enjoyed. Now they  

- have permanent r i g h t s  of occupation which have been g ran ted  o r  g i v e n  

t o  them, and a s  s t a t e d  i n  t he  t r e a t y ,  i f  a more s a t i s f a c t o r y  t r a c t  was 

l a t e r  found, t hese  Indi?ns had the  r i g h t  t o  reques t  i t  f o r  t h e i r  f u t u r e  

home i n  l i e u  of t he  described area .  The record  i n d i c a t e s  t h e  r e s e r -  

v a t i o n  w a s  o r i g i n a l l y  s e l ec t ed  because Agent ~hompson's  i n t e r p r e t e r  

thought  t h e  s i t e  was s u i t a b l e  f o r  t he  purpose and because i t  removed 

t h e  I n d i a n s  from the  v i c i n i t y  of a wagon road. (Pet .  Ex. 155; Def. Exs. 

3, p. 12; 5, p. 32; 91;  Pet .  Ex. 400) 
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P e t i t i o n e r  advances a s  f u r t h e r  proof of recognized t i t l e  a n  1854 

map prepared by one Major G. 0. Hal le r .  F i r s t  of a l l  we do no t  b e l i e v e  

t h a t  t h i s  map by i t s e l f  accomplishes wkat t h e  p e t i t i o n e r  c la ims  i t  does. 

When i t  was submitted by Agent ';hompson wi th  h i s  annual  r e p o r t  o f  1854, 

he wrote Superintendent Joe l  Palmer t h a t  he had not  y e t  v i s i t e d  a l l  of  

t h e  Indians  i n  t h i s  agency, but  t h a t  he enclosed t h i s  map t h a t  Palmer 

might have a n  idea of t h e i r  gene ra l  l o c a l i t y ;  t h a t  i t . h a d  been prepared  

by Major Hal le r  who had taken pa ins  t o  a s c e r t a i n  t h e  topography of t h e  

country and t h a t  i t  "might be r e l i e d  upon as being i n  t h e  main co r r ec t . "  

It i s  ev ident  t h a t  Thompson was d iscuss ing  p r i n c i p a l l y  t h e  topography 

depic ted  on the  map and not  s p e c i f i c a l l y  t h e  l o c a t i o n  of t h e  I n d i a n s  

when he made t h i s  s ta tement  (Pe t ,  Ex. 148, p. .492). 

A f t e r  c a r e f u l l y  examining the -Ha l l e r  map we b e l i e v e  t h a t  t h e  

au thor  was deal ing i n  g e n e r a l i t i e s  i n  f i x i n g  t r i b a l  l oca t ions .  Showing 

t h e  gene ra l  loca t ions  of a t r i b e ,  band, o r  g r o q  of I n d i a n s  i s  a f a r  

c r y  from designat ing s p e c i f i c  boundaries f o r  t h e  area t h a t  would be 

accorded some form of recogni t ion ,  There a r e  c e r t a i n  a r e a s  on t h e  map 

l e f t  vacant  which suggest e i t h e r  u o c c u p i e d  areas or areas whose occu- 

pan t s  cannot be iden t i f i ed .  There i s  a l s o  a des igna ted  area i n d i c a t i n g  

common occupancy. The obvious inaccurac ies  of c e r t a i n  r i v e r  l o c a t i o n s  

a t t e s t s  t o  the au tho r ' s  u n f a m i l i a r i t y  w i th  t e r r a i n  as w e l l  a s  a l a c k  

of  r e l i a b l e  information. 

Nor do we think t h a t  Superintendect  Pzlmcr t h o u ~ h t  t h i s  map showed 

t h e  t e r r i t o r i a l  l i m i t s  of t h e  Indian  e n t i t i e s .  He had been appoin ted  

t r e a t y  cornmissioncr on August 15, 1854, t o  nego t i a t e  ce s s ions  from t h e s e  



Indians ,  and had been i n s t r u c t e d  t o  submit a map showing t h e  

of t he  Indian  t r i b e s  and bands and the  e x t e n t  of count ry  c l a  

720 

l o c a t  ion  

imed by each 

of them. Had he considered the Haller  map did t h i s ,  i t  would not  have 

been necessary f o r  him about two weeks a f t e r  r ece iv ing  i t  t o  d i r e c t  

Agent Thompson t o  v i s i t  a s  many of t he  Indians  w i t h i n  t h e  Umati l la  

D i s t r i c t  as was poss ib l e ,  and a s c e r t a i n  t h e i r  l oca t ion ,  numbers, condi- 

t i o n  and means of subs is tence .  (Pet ,  Exs. 142, 144) 

Secondly, and what i s  more important,  t he re  i s  noth ing  i n  t h e  
* 

record  before us  t o  i n d i c a t e  t h a t  the  Haller map w a s  prepared i n  

fur therance  of a Congressional  i n t e n t  o r  design t o  accord  t o  t h e  Ind ians  

concerned those  t i t l e  r i g h t s  conterded f o r  by t h e  p e t i t i o n e r s  here in .  

I n  t h e  absence of Congressional  approbation, t h e  mere a c t  o f  some govern- 

- 
-L 

d ment o f f i c i a l  a long  t h e s e  same l i n e s  waald be an  empty g e s t u r e  wi thout  

l e g a l  e f f e c t .  Accordingly, w e  have foucd gga ins t  t h e  p e t i t i o n e r  on t h e  

i s s u e  of recognized t i t l e ,  

There remains f o r  cons ide ra t ion  t h e  na tu re  of  t h e  land-using en- 

t i t ies  and what, i f  any, land w a s  he ld  by each under o r i g i n a l  I n d i a n  

title. I n  d i scuss ing  t h e s e  ma t t e r s  we s h a l l  f o r  purposes of  convenience 

* I n  our  former opin ion  we commented upon c e r t a i n  informat ion  
which i s  not  r e f l e c t e d  upon each of t h e  copies  of  t h a t  map 
now i n  evidence. It now appears t h a t  t he  process  used i n  
c o l o r  reproduct ion  does not  reproduce c e r t a i n  i nks ,  whereas 
b lack  and whi te  pho tos t a t s  w i l l  p ick  up t h i s  miss ing  da t a .  
We are now s a t i s f i e d  t h a t  t h e  copies  before us are a l l  of  
t h e  same map, 
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r e f e r  t o  the t h r e e  Wasco bands c o l l e c t i v e l y  a s  t he  Wasco Ind ians .  P e t i -  

t i o n e r ' s  exper t  wi tness ,  D r .  Ray, app l i ed  the  name 'Wayampam" t o  t h e  Tygh, 

Wyam, Tenino and John Day River bands of Indians ,  having found i t  l e s s  

confusing than the name "Tenino" which has been app l i ed  t o  them c o l l e c -  

t i v e l y  by var ious  w r i t e r s ,  some of w5om a r e  s c i e n t i s t s  (Tr.  p, 76).  We 

s h a l l  a s  a  matter  of convenience a l s o  r e f e r  t o  t hese  Ind ians  c o l l e c t i v e l y  

as Wayampam, Since t h e  numerical  cumbers of t h s  s e v e r a l  e n t i t i e s  may have 

some r e l a t i o n  t o  t he  area each of  t h e  land-holdigg e n t i t i e s  h e l d  under 

o r i g i n a l  t i t l e  on t h e  d a t e s  p e r t i n e n t  t o  t h e  i s s u e s  before  us ,  we have 

next  considered t h e  evidence bear ing  upon t h e i r  population. 

There i s  much va r i ance  i n  t h e  evidence concerning t h e  number of 

Ind ians  i n  t hese  s e v e r a l  bands. W e  b e l i e v e  &he most n e a r l y  a c c u r a t e  

enumeration would be t h a t  made by agen t s  i n  change of t h e  U t i l l a  D i s t r i c t  

Agency w i t h i n  which they  were loca t ed ,  and we have based o u r  determina-  

t i o n  upon such r epor t s .  E a r l i e r  r e p o r t s  i n d i c a t e  t h e r e  were g r e a t  numbers 

of Ind ians  along t h e  Colunbia R ive r  w i t h i n  the  claimed a r e a ,  b u t  it ap- 

pea r s  t h e  g r e a t e r  number o f  them were Ind ians  v i s i t i n g  i n  t h i s  a r e a  f o r  

t r ad ing ,  gambling and s o c i a l  purposes.  Ser ious  epidemics a l s o  reduced 

the l o c a l  populat ion dur ing  1820-1832, u n t i l  t h e  Cascade Wasco were s a i d  

t o  number only about 30 Ind ians  l i v i n g  i n  3 lodges. (Pe t .  Ex. 60) Ac- 

cord ing  t o  t he  r e p o r t s  of t he  I n d i a n  Agents, t h e  November 1855 census  o f  

t h e  Wasco bands was 403 souls .  The census of t he  Cascade and Hood R ive r  

Wasco was 150, of which i t  appears  about  70 were Cascade I n d i a n s  and 80 

H ~ o d  River Wasco. The Dal les  Wasco numbered 253. Coctemporary r e p o r t s  



around the  t r e a t y  time d i sc lose  t h a t  t hc re  were 150 John Day River  

Indians ,  500 Tygh Indians  and 300 Wyam and Tenino Indians.  Our f i nd -  

ings of f a c t  respec t ing  the  1855 census of t hese  bmds  i s  based upon such 

r epor t s .  (Pet.  Ex. 180; 148; 248; Def. Ex. 87) 

I n  determining important quest ions of a b o r i g i n a l  t i t l e  t o  t h e  

claimed a rea  ceded under t he  1855 t r e a t y ,  it is,  of  course,  incumbent 

upon t h e  Commission t o  i d e n t i f y  t he  p a r t i c u l a r  land-owning e n t i t y  o r  

e n t i t i e s  involved. According t o  t he  p e t i t i o n e r ,  t he  t h r e e  bands o r  

t r i b e s  comprising the  Wasco group a r e  s epa ra t e  land-owning e n t i t i e s ,  

whi le  t h e  four  neighboring bands o r  t r i b e s  making up t h e  Wayampam group 

are i n  f a c t  "sub t r i bes"  of a higher  o v e r a l l  p o ' l i t i c a l  land-owning e n t i t y  

known as t h e  Wayampam t r i b e .  

Defendant ' s pos i t i on  i s  t h a t  t h e  f  otlr s epa ra t e ,  independent,  and 

autonomous dua l -v i l lages  were t h e  only land-holding e n t i t i e s  among t h e .  

Wayamparn Indians  i n  p re - t r ea ty  t imes, and t h a t  they were without  p o l i -  

t i c a l  un i ty  of any kind. 

P e t i t i o n e r ' s  content ions a r e  t h e  views expressed by i ts  e x p e r t  

wi tness ,  ~ r ;  Verne Ray. However, t h e  Cmmission is  aware t h a t  Dr .  ~ a y  I s  

tes t imony i n  t h i s  regard i s  a r ecen t  and r a d i c a l  depar ture  from h i s  

earlier pos i t i on ,  wherein he was a s t rong  supporter  of t h e  r i g i d  and 

completely autonomous v i l l a g e  composition among the  Wayampam bands. I n  

h i s  testimony D r .  Ray admitted t h a t  he cons iders  t he  concept of a n  over-  

a l l  Wayamparn t r i b a l  e n t i t y  a s  "high p r o b a b i l i t y  but not  a ce r t a in ty . "  

The Commission r e j e c t s  a s  conjectura.1 and not  supported by the  

weight  of t h e  evidence the  thcory of a n  o v c r - a l l  Wnyampam t r i b a l  e n t i t y .  
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We think Che evidence strongly shows a p a t t e r n  of independent subs i s t -  

e x 2  ax? t r I5a l  a c t t v i c y  among the seven bands or  t r i b e s  of the Wasco 

a d  T2.?ja~~em.Io2ians.  Azy f l n e  shade = f  p o l i ~ l c a i  d i s t i n c t i o n  between 

the Wastos a ~ l d  the Wayampams i s  r e a l l y  a d i s t i n c t i o n  without such a 

d i f fe recce  t h a t  would warrant a f inding t h a t  a t  t r e a t y  time the  seven 

bands were not i n  f a c t  separate land owning e n t i t i e s .  

The 1855 t r e a t y  language and t h e  events  surrounding t h e  t r e a t y  nego- 

t i a t i o z s  ind ica te  t o  t h i s  Commission t h a t  t h e  treaty o f f i c i a l s  were cog- 

nlzarzt of  t h e  f a c t  t h a t  they had t o  d e a l  successfr . l ly with separa te  

t r i b e s  having separate i n t e r e s t s  before the t r e e t y  purpsses cf cess ion 

ac3 urrif ic2tion coulg be acconpiished. 

The minutes of tne, 1855 t r e a t y  c o m c i l  &re zest r e v e a l i ~ g .  The as -  

. - 
seinbled San3s of Indians were wel l  aware of the  earlier land cess ions  

by those Indians l iv ing  west of the  Cascades which r e s n i t e d  i n  t h e i r  

eventual re locat ion.  This question of re-locaticn l;as of g r e a t  c o x e r n  

t o  the 1855 t r e a t y  pa r t i c fpac t s ,  Each cf t h e  fcrzr k'nyanpan bands was 

represented a t  the 1855 t r e a t y  c o u n c i l b y  i t s  o m  ch ie f ,  and each band 

ac ted  i n  a n  independent fashion. 

Thus, when the t r e a t y  comaissioner informed t h e  Wasco Indians  t h a t  

t h e  Tenino band had sold only Tenino land, not -oze  of  t h e  assembled 

Indians  questtoned the  Tenim band's r i ~ h t  t o  s e l l  5ts ovn land, nor 454 

any other band or any individual  on behalf of the  etkcr bands claim an 

i n t e r e s t  i n  the  land sold by the  Tenino, Of s ign i f i cance  i s  the  f a c t  

t h a t  nowhere during the  t r e a t y  nego t ia t ions  i s  the re  any i n d i c a t i o n  of 
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a p r i n c i p a l  ch ief  o r  spokesman f o r  a l l  the Wayarnpam bands, o r  of t h e  

ex is tence  of a n  o v e r - a l l  t r i b a l  counci l .  I f  t he re  had been such an  

important o f f i c i a l  i t  i s  dubious t h a t  h i s  presence would go unmarked, 
.% 

o r  t h a t  he would not  have been heard a t  such a n  important event.  

For example, t he re  is  a provis ion  i n  t h e  t r e a t y  with r e s p e c t  t o  a 

p o r t i o n  of t he  cons idera t ion  t o  be paid t h e  ~ n d i a n s  f o r  t h e  cession.  It 

reads  as follows: 

The United S t a t e s  a l s o  engage t o  e r e c t  four  dwelling- 
houses, one f o r  t he  head che i f  of t he  confederated bands, 
and one each f o r  t he  Upper and Lower De Chutes bands of Walla- 
Wallas, and f o r  the  Wascopum band of Wascoes, and t o  fence 
and plough f o r  each of t he  s a i d  c h i e f s  t e n  a c r e s  of land; 
a l s o  t o  pay the  head ch ief  of t h e  confederated bands a s a l a r y  
of f i v e  hundred d o l l a r s  per annum f o r  twenty years ,  commencing 
s i x  months a f t e r  t h e  t h r e e  p r i n c i p a l  bands named i n  t h i s  

- t r e a t y  s h a l l  have removed t o  t h e  r e se rva t ion ,  o r  a s  soon 
t h e r e a f t e r  as a head chief  should be e l ec t ed :  And provided, 
a l s o  That a t  any time when by t h e  death-, r e s igna t ion ,  o r  -, 
removal of t h e  chief  s e l ec t ed ,  t h e r e  s h a l l  be a vacancy and 
a successor  appointed o r  se lec ted ,  t h e  s a l a ry ,  t h e  dwell ing 
and improvements s h a l l  be possessed by s a i d  snccessor ,  so  
long a s  he s a h l l  occupy the  p o s i t i o n  a s  head c h i e f ;  so a l s o  
wi th  r e f e rence  t o  the  dwellings and improvements provided 
f o r  by t h i s  t r e a t y  f o r  t he  head c h i e f s  of the  t h r e e  p r i n c i p a l  
bands named. 

Again, a ch ie f  of t he  claimed ove r -a l l  t r i b e  of Wayampam was n o t  

mentioned, but t h e  c h i e f s  f o r  the  Upper and Lower DesChutes bands of 

Walla .Wallas  (Wayamparnsj and the  Wascopum band of Wascoes, were each 

t o  have a dve l l i ng  house e rec t ed  by t h e  United S t a t e s ,  and a l s o  were 

each t o  have t e n  ac re s  of land fenced and ploughed. Human n a t u r e  be ing  

what it i s ,  it i s  unbelievable t h a t  a head ch ie f  f o r  t he  Wayampam t r i b e ,  

i f  one e x i s t e d ,  would have remained s i l e n t  when b e n e f i t s  were handed o u t  

by t h e  Government and he was being by-passed. It i s  a l s o  u n l i k e l y  t h a t  



t he  United S t a t e s  r e p r e s e n t a t i v e s  would have overlooked him, f o r  i f  

they had done so, he  would have indignant ly reminded them of t h e  over- 

s i g h t ,  and un le s s  it were cor rec ted ,  t he re  probably would no t  have been 

a t r ea ty .  

The t reaty.commissioner ,  who was  Superintendent  of  I n d i a n  A f f a i r s  

i n  Oregon, and t h e  l o c a l  Ind ian  agent  i n  charge of  t h e s e  Ind ians  were 

both present  during t h e  counci l .  These are t h e  men who would have been 

most f a m i l i a r  w i th  t h e  t r i b a l  r e l a t i o n s h i p  e x i s t i n g  among t h e s e  Indians.  

A s  r e p r e s e n t a t i v e s  of  t h e  Government they would have been i n t e r e s t e d  i n  

seeing t h a t  t h e  t r e a t y  o f  ce s s ion  w a s  negot ia ted  w i t h  and approved and 

executed by t h e  proper  c h i e f ,  r ep re sen ta t ive ,  body o r  bodies  having 

a u t h o r i t y  t o  a c t  on behalf  of t h e s e  Indians.  ' I n  f a c t ,  it was t h e i r  du ty  

and r e s p o n s i b i l i t y  t o  do so, I n  h i s  fol low up r e p o r t  o f  J u l y  9,  1855, 

Treaty Comaissioner Joe l  Palmer s t a t e d  t h a t  he had t r e a t e d  w i t h  t h e  

John Day River  Ind ians  and "all the  Bands on t h e  DesChutes River." 

There a r e  o the r  e a r l y  re ferences  i n  t h e  r eco rd  i n d i c a t i n g  t h a t  t h e  

Wayampam bands a r e  independent e n t i t i e s ,  s e h  as t h e  aforementioned 1854 

map of Major G. 0. Haller depic t ing  the  genera l  l o c a l i t y  of  t h e  IksChutes  

River bands, t h e  Tygh, and the  John Day River Ind ians ;  Agent R. R. 

Thompson's annual  r e p o r t  of 1854 l i s t i n g  DesChutes River  bands, t h e  Tygh 

and John Day River  Indians ;  Agent A. P. Dennison's August 1, 1857, re- 

por t  t h a t  DesChutes Ind ians  had "formerly occupied t h a t  s e c t i o n  of  

country between The Dalles  and the  Ty-ich River," t h a t  t h e  Ty-ich (Tygh) 

had "formerly occupied t h e  Tygh v a l l e y  and t h e  coun t ry  i n  i t s  v i c i n i t y ,  
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which l i e s  t h i r t y  miles  south of F o r t  Dal les ,"  and t h a t  the  John Day 

River Indians "occupy the  country i n  t h e  immediate v i c i n i t y  of t h e  

r i v e r  bearing t h a t  name"; J. W. P. ~ u n t i n ~ t o n ' s  1863 r e p o r t  t h a t  t h e  

bands then  on the  Warm Springs Reserva t ion  were t h e  Taich ( 5 g h )  o r  

Upper DesChutes, t h e  Wyam o r  Lower DesChutes, Tenino and Dockspus ( ~ o h n  

Day River) bands; and testimony g iven  be fo re  t h e  H ~ u s e  Committee on 

Publ ic  Lands on February 18, 1891, by wi tnesses  who had a t tended  t h e  

1855 t r e a t y  counci l  and who named t h e  Tygh o r  Upper DesChutes, t h e  

C e l i l o  o r  Lower DesChutes, and t h e  Tenino as sepa ra t e  p a r t i e s  t o  t h e  

t r e a t y ,  and the  John Day River  Band as a s e p a r a t e  t r i b e .  (Pet .  Exs, 

147, 148, 81, 167, 155, 248, 306, 379-b, 389; Def, Ex. 15) 

Besides t he  testimony of  p e t i t i o n e r ' s  expe r t  witness ,  D r .  Ray, 

t h e r e  a r e  i n  evidence s e l e c t e d  exce rp t s  from e a r l i e r  r e p o r t s  of o t h e r  

q u a l i f i e d  expe r t s  who have s tud ied  and done f i e l d  work among t h e  Columbia 

River Indians  and t h e  neighboring t r i b e s .  

I n  a n  a r t i c l e  publ ished during 1893 fol lowing h i s  f i e l d  work among 

t h e  Wayampam Indians,  M r .  ~ a m e s  Mooney s a i d  t h a t  t h e r e  were four  inde-  

pendent t r i b e s  of I n d i z x .  The f a c t  t h a t  Mooney had the  b e n e f i t  of 

both p r e - t r e a t y  and t r e a t y  contemporary informants adds cons iderable  

Weight t o  h i s  repor t .  Ruth Murray Underh i l l  i n  "Red Man's America" 

s a i d  t h a t  P l a t eau  Indians were usua l ly  autonomous v i l l a g e  Ind ians  (Dcf. 

Exso 69 and 43). M r .  Suphan, defendant ' s  exper t  witness ,  who d i d  

f i e l d  work among the  Wayampam Indian  bands on the  Warm Springs Reser- 

"at ion dur ing  1953, found complete concurrence among them t h a t  i n  
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pre- reserva t ion  times t h e  Wayamparn were independent bands, l a c k i n g  t r i b a l  

uni ty (Def. Ex. 17,  p. 17). D r .  George Pe te r  Murdock, whose f i e l d  work 

among the  Wayampam was done during .1934-1935, descr ibed  them as f o v r  

"sub t r i b e s  o r  p a i r s  of v i l l a g e s "  and s a i d  they w e r e  o r i g i n a l l y  independ- 

e n t  of each o ther ,  

I n  view of t h i s  evidence,  which does not  support  D r .  Ray ' s  p r e s e n t  

pos i t ion ,  a s  w e l l  as h i s  s t a t emen t  t h a t  he cocs iders  h i s  conc lus ion  of  

t r i b a l  un i ty  among the  Wayampam "a h igh  p r o b a b i l i t y  bu t  no t  a c e r t a i n t y , "  

t h e  Commission has found t h a t  t h e  Wayampam Indians p r i o r  t o  1855 were 

four  separa te  land us ing  e n t i t i e s  capable of s e l f  de t e rmina t ion  w i t h  

respec t  t o  a l l  ma t t e r s  n e g o t i a t e d  under t h e  1855 t r e a t y  o f  c e s s i o n ,  

ABORIGINAL TITLE : 

P e t i t i o n e r  claims a b o r i g i n a l  t i t l e  o r  Indian  t i t l e  t o  a g r e a t e r  

p a r t  of the  a r ea  ceded under t h e  Trea ty  of June 25, 1855, W e  are, of 

course,  dea l ing  now wi th  a ques t ion  of f a c t ,  and i t  i s  incumbent upon 

t h e  p e t i t i o n e r  t o  show by s u b s t a n t i a l  evidence t h a t  each  of  t h e  seven  

bands he ld  a b o r i g i n a l  t i t l e  t o  s p e c i f i c  t r a c t s  w i t h i n  t h e  ceded a rea .  

I n  t he  recent  case  of The Sac and Fox Tribe  of Ind ians  of  Oklahoma, e t .  a l , ,  

v. United S t a t e s  (Appeal No, 1-61), decided Apr i l  5 ,  1963, t h e  Court o f  

Claims b r i e f l y  s t a t e d  t h e  b a s i c  elements of a b o r i g i n a l  t i t l e  under ou r  

act when it sa id :  

To be accepted under t h e  Ind ian  Claims C~mrnission Act,  
abor ig ina l  t i t l e  must r e s t  on a c t u a l ,  exc lus ive ,  and 
continuous use and occupancy " for  a  long time" p r i o r  t o  
the  l o s s  of t he  proper ty ,  ( ca ses  c i t e d )  . . . Each o f  
these components must be shown by adequate proof. 
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A l i t t l e  f u r t h e r  on i n  i ts  opinion the  Court en larged  upon the 

sub jec t  i n  t h e  fol lowing manner: 

The s t a t u s  of abo r ig ina l  ownership i s  no t  accorded t o  
t r i b e s  a t  the  very  i n s t a n t  they f i r s t  dominate a  p a r t i c u l a r  
t e r r i t o r y  but on ly  a f t e r  exc lus ive  use and occupancy " for  
a long time:" This  i s  a s  it shoul'd be -- e s p e c i a l l y  under 
t he  Ind ian  Claims Commission Act which i s  t h e  charger  f o r  
doing j u s t i c e  between the  Indians  and t h e  United S t a t e s .  
J u s t i c e  would no t  be v indica ted  i f  a  t r i b e  were a b l e  t o  
c la im a monetary award, on the  ground t h a t  i t  was u n f a i r l y  
deprived by t h e  Government of i ts  o r i g i n a l  ownership c.f 
p roper ty ,  where the  lands were but  r e c e n t l y  s e i zed  by 
conquest from another  t r i b e .  The r i g h t s  of  a b o r i g i n a l  
t i t l e  must have time t o  take r o o t ,  t ransforming a  con- 
quered province i n t o  domestic t e r r i t o r y .  The Claims C3m- 
mission Act, which seeks t o  r e p a i r  damage caused by United 
S t a t e s  conquest of Indian  lands,  should no t  be turned  i n t o  
an  engine f o r  c r e a t i n g  a b o r i g i n a l  t i t l e  i n  a  t r i b e  which 
i t s e l f  played t h e  r o l e  of conqueror ba t  a few yea r s  ago. 

We, of course,  no te  t h e  c o u r t ' s  repea ted  emphasis on t h e  phrase 

" for  a long time" a s  d e f i n i t i v e  of t h e  t i m e  pe r iod  i n  which a  t r i b e  must 

p e r f e c t  a b o r i g i n a l  t i t l e .  No at tempt  was made by t h e  c o u r t  i n  t h e  Sac 

and Fox c a s e  t o  def ine  i n  years  what c o n s t i t u t e d  the  per iod  "for  a long 

time," Obviously then, t he  term must vary  according t o  t h e  f a c t s  i n  

each p a r t i c u l a r  case ,  and no p r e c i s e  number of years  can  be f i x e d  as 

c o n t r o l l i n g .  Conceiuably, where two:or more a n t a g o n i s t i c  t r i b e s  o r  bands 

a r e  c o n t i n u a l l y  con te s t ing  f o r  t h e  exc lus ive  possession of a common 

subs i s t ence  a rea ,  i t  might take perhaps f i f t y  o r  even a hundred y e a r s  

o r  more f o r  t h e  dominant t r i b a l  group t o  change a conquered province 

i n t o  a  domestic . s t a t e .  I n  such a  case  "for  a  long time" could w e l l  mean 

f o r  a  ve ry  long time. On t h e  o ther  hand, t h e  time per iod  may be so  

s h o r t  w i t h i n  which the  superior  t r i b e  has gained exc lus ive  use and 
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occupancy of an a rea  a t  the expense of the  p r io r  user ,  t h a t  a n  a b o r i g i n a l  

c laim under our Act by the  former i s  c l e a r l y  unjust  and inequ i t ab l e .  With 

t h i s  i n  mind we s h a l l  now look a t  t h e  f a c t s  of a b o r i g i n a l  ownership i n  

t h e  case  before  us. 

The p r i n c i p a l  docum&tary evidence i n  t h i s  case  concerning t h e  Columbia 

R ive r - Ind ians  and, perhaps the  e a r l i e s t ,  c o n s i s t s  of the jou rna l s  of  

t h e  famous Lewis and Clark expedi t ion  of 1804-1806. Captain Meriwether 

Lewis and Captain William Clark  w e r e  appointed t o  head 'an  o f f i c i a l  ex- 

p e d i t i o n  t o  t he  P a c i f i c  Coast t o  secure  c e r t a i n  information about  t h i s  

wes tern  country,  including t h e  numbers, i d e n t i t y ,  and l o c a t i o n  of Ind ians  

i n  it. They received s p e c i a l  t r a i n i n g  f o r  t h i s  work, and t h e i r  o f f i c i a l  

observa t ions  were recorded i n  jo.urnals kept  by them. Some o t h e r  members 

of t h e i r  p a r t y  kept  p r i v a t e  journa ls  of t h e i r  observat ions.  Th i s  accumu- 

l a t e d  d a t a  d i s c l o s e s  t h a t  i n  1805 t h e  Indians now known t o  be t h e  Wayampam 

bands, as w e l l  a s  some of t h e  Wasco bands were r e s i d i n g  a long  t h e  n o r t h  

s i d e  of t h e  Columbia River. They were then  f i s h i n g  along t h e  sou th  bank 

and doing some hunting i n  the  t e r r i t o r y  immediately sou th .o f  t h e  Columbia, 

River  and up t h e  DesChutes River  as f a r  a s  She ra r ' s  Bridge, and t h e  

n o r t h e r n  p a r t  of t he  Tygh Valley. Lewis and Clark d i d  no t  f i n d  any 

Wayampam v i l l a g e s  on the  souths ide  of  the  Coluinbia i n  October 1805. And 

i n  A p r i l  1806, they found only  one v i l l a g e .  The reason  they gave t h e  

e x p l o r e r s  f o r  not l i v i n g  more ex tens ive ly  on the  souths ide  of t h e  r i v e r  . 

w a s  t h e i r  f e a r  of a t t a c k  by the  Snake Indians.  And who w e r e  t h e  
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Snake Indians?  

The Snake Indians  occupied and used i n  a b o r i g i ~ a l  t imes most o f  t h e  

subjec t  t r a c t  np t o  t he  Columbia River.  They a l s o  occupied and used dur ing  

t h i s  per iod an  qdd i t i ona l  a r e a  i n  soa th  c e n t r a l  and s o u t h e a s t e r n  Oregon, 

which was an  inhospi tab le  country,  o f f e r i n g  l i t t l e  i n  the. way o f  food  

suppl ies .  For t h e  most p a r t  they subs i s t ed  on r o o t s ,  b e r r i e s ,  i n s e c t s ,  

f i s h ,  deer,  e lk ,  and o the r  animals as rhey might o b t a i n  by t r a p s ,  s n a r e s ,  

o r  t he  bow and arrow. The Snakes were t h e  l e a s t  c u l t u r a l l y  advanced of 

any of t h e i r  neighbors. They moved about i n  smal l  rov ing  bands cha rac -  

t e r i z e d  by a n  almost e n t i r e  absence of r e spons ib l e  s o c i a l  o r g a n i z a t i o n ,  

The Snakes had but  a  few hor ses  i n  t h e  e a r l y  1800's, and l i k e  most t r i b e s  

i n  t h e  area, they had few gcns, i f  any, m t i l  a  l a t e r  per iod .  However, 

as f i g h t e r s ,  they were of t h e  G u e r r i l l a  t ype  and f ea red  by o t h e r  t r i b e s .  

Because of t h e  economics of t h e i r  s i t u a t i o n  and t h e i r  method of  l i v i n g ,  

the Snakes covered l a rge  a r e a s  of Oregon i n  search  of food, and they  

could be found i n  mountain a r e a s  1ookir.g f o r  nu t s  and b e r r i e s ,  d igg ing  

r o o t s  i n  t he  v a l l e y s  and t ak ing  f i s h  on t h e  Columbia River ,  'When t h e  

Wayampam Indians  began t h e i r  expansion south  ac ros s  t h e  Columbia R ive r  

and i t s  t r i b u t a r i e s ,  the  Snakes bent every e f f o r t  t o  p reven t  t h e s e  I n d i a n s  

from pene t r a t ing  the  country south  of the  r i v e r .  The L e w i s  and C la rk  

journa l  and the Robert S t c a r t  journa l  r eco rds  Snake war p a r t i e s  as f a r  

no r th  a s  t he  Columbia River. 

Bctwccn 1805 and i n t o  the l a t e  1860's t h e r e  a r c  numerous r e f c r -  

enccs i n  t h c  record of Snake a c t i v i t y  i n  t h c  clairncd a r e a  p a r t i c u l a r l y  

i n  the c e n t r a l  and sou thccn t r a l  p a r t s ,  and around thc  a r e a  upon which 
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' t h e  present  Warm Springs Reservat ion is  located. These r e f e rences  a r e  

taken from o f f i c i a l  Government documents and correspondence a s  we l l  a s  

from t h e  w r i t i n g s  and s t u d i e s  of noted an th ropo log i s t s ,  e t h n o l o g i s t s  

and o t h e r s  p a r t i c u l a r l y  versed  i n  t he  l i f e  and h i s t o r y  of t h e s e  north-  

west  Ind ians .  

During 1834-1835, Nathaniel  Wyeth, a f u r  t r a p p e r ,  r epo r t ed  meeting 

both Snake and Walla Walla hun te r s  w i th in  a few m i l e s  of each o t h e r  near  

t h e  confluence of  t h e  DesChutes and t h e  Crooked R ive r s  on t h e  southern  

boundary of t h e  p re sen t  Warm Springs Reservation. George Suckley., a 

l o c a l  r e s i d e n t ,  who fu rn i shed  d a t a  t o  Horat io  Hale, t h e  e t h n o l o g i s t  w i t h  

Governor I s a a c  I. Stevens '  explor ing  p a r t y  of  1855, advised him t h a t :  

Formerly t h e  Snakes extended no r th  down t h e  John Day 
and Des Chutes River  t o  t h e  Dal les  (on the  Columbia River) .  
A few a r e  now found near  t h e  Warm Springs on t h e  sources  
of t h e  Des Chutes River. The Upper Chinook then  l i v e d  on 
t h e  shore  oppos i t e  t h e  Dalles but  below the  DesChutes f a l l s ,  
The l a t t e r  wi th  t h e  Walla Walla speaking and Cayuse Ind ians  
drove t h e  Snakes back t o  t h e i r  p resent  l i m i t s ,  and t h e  
Chinook then  crossed  t h e  Dalles and s e t t l e d  a t  Wasco-pam 
(Pet .  Ex. 156, a d d i t i o n a l  mat te r  supplied).  

During 1855 Major Ha l l e r  s a i d  Snake country extended n o r t h  t o  t h e  Grand 

Ronde i n  e a s t e r n  Oregon, a p o i n t  about e q u i - d i s t a n t  n o r t h  w i t h  t h e  

n o r t h e r n  boundary of t h e  W a r m  Springs Reservat ion,  and S p e c i a l  I n d i a n  

Agent Nathan Oleny r a n  t h e i r  boundary from t h a t  v a l l e y  west t o  t h e  warm 

s p r i n g s  on t h e  DesChutes River. (Pe t ,  Ex. 172; Def. 91) Agent A -  P. 

Dennison r epor t ed  Snakes were l i v i n g  on t h e  e a s t  s i d e  of DesChutes 

o p p o s i t e  t h e  Warm Springs Agency during 1858-1859. ( P e t ,  Ex. 282, #195) 
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Captain Wallen i n  1859 sa id  Snakes camped on Crooked River  but  most of 

t h e i r  lodges were south of the r e s e r v a t i o n  (Pe t .  Ex. 280), and t h e r e  

a r e  numerous re ferences  t o  the  determined r e s i s t e n c e  of t h e  Snake I n -  

d i ans  t o  the establishment of t he  Warm Springs Reservation. They 

a t tacked  cons t ruc t ion  workers and l a t e r  both t h e  agency personnel  and 

Indian  occupants. A t  one time they captured t h e  agency and occupied 

both Government and Indian bui ldings.  Troops were r equ i r ed  t o  p r o t e c t  

t h e  cons t ruc t ion  workers and t o  preserve  l i f e  and proper ty  on t h e  

reserva t ion .  During 1860 Superintendent  of Ind ian  A f f a i r s  i n  Oregon, 

Edward R. Geary, who had made a n  i n v e s t i g a t i o n  on t h e  r e s e r v a t i o n  of  

t h e  cause of Snake h o s t i l i t y  expla ined  t o  Br igadier  General Harney i n  

a n  o f f i c i a l  r epo r t  why the  Snakes were so  a n t a g o n i s t i c  toward t h e  Warm 

Springs Reservation because: 

* * * by some strange overs ight  t h i s  Reserva t ion  * * * 
lies wi th in  the  limits of t he  T e r r i t o r y  not  only claimed 
by t h e  Snakes themselves, but admit ted by the  Indians ,  
p a r t i e s  t o  t h e  t r e a t y  (of  1855) t o  belong t o  them, The 
Snakes claim t h a t  the Whites had no r i g h t  t o  g ive  t h e i r  
anc i en t  enemies t h e i r  f a v o r i t e  hunt ing  grounds, without  
consul t ing  and compensating them, t h e  t r u e  and o r i g i n a l  
owners theref  or. 

I n  order  t o  reconci le  t h i s  d i f f i c u l t y  i t  i s  my in t en -  
t i o n  a s  e a r l y  a s  p rac t i cab le  i n  t h e  s p r i n g  t o  endeavor 
t o  meet t he  Snake Indians i n  C ~ u n c i l  and a f f e c t  some a r -  
rangement which w i l l  s a t i s f y  and q u i e t  them. (Def. Ex. 
101, p. 67) 

Superintendent  J. W. P. Huntington, 21 years  a f t e r  t he  r e s e r v a t i o n  w a s  

e s t a b l i s h e d ,  r e f e r r ed  t o  Trout Creek, 40 mi les  nor th  of Crooked River  

and 20 mi les  nor theas t  of the r e s e r v a t i o n ,  a s  t he  nor thern  l i m i t s  of 
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Snake country (Def. Ex, 106 M ) ,  and about 1867 one Colonel Thompson 

learned t h a t  a p a r t y  of Sna-ce'fndians had burned the  bu i ld ing  on 

Burnt Ranch a t  t he  conflbcnce of Cherry Creek and John Day River.  H i s  

p a r t y  pursued t h e  Snakes w e s t  t o  Trout  Creek where they  met a p a r t y  of  

Indians  from the  W a r m  Springs Reservat ion hunting i n  t h i s  " n e u t r a l  

country" who accompanied h i s  pa r ty ,  following the  Snakes t o  McKay Creek 

"near Snake country," (Pe t ,  Ex. 390) 

Ralph Shane, .who wrote a n  a r t i c l e  on e a r l y  e x p l o r a t i o n s  conducted 

w i t h i n  t h e  Warm Spr ings  Reserva t ion  a rea ,  concurred w i t h  D r .  James 

Mooney t h a t  t he  r e s e r v a t i o n  was not  exc?,usiv=ly occupied by Wayampam 
.. .. - 

Ind ians  p r i o r  t o  1855 (Def, Exs. 43; 63),  and t h e r e  are s e v e r a l  e x h i b i t s  

i n d i c a t i n g  these  bands d id  n o t  c la im t h e  country as f a r  sou th  as t h e  

r e se rva t ion .  I n  testimony g iven  before  t h e  Court of Claims on August 12, 

1931, i n  a s u i t  i n s t i t u t e d  by t h e  Warm Springs Tr ibe  o f  I n d i a n s  of  

Oregon, a Tenino (Wayampam) Indian,  whose f a t h e r  had executed t h e  1855 

Trea ty  as a Tygh c h i e f ,  s a i d  t h e  Tenino i n  1855 ceded t h e  land  from t h e  

Waupinita Ridge which l i e s  n ~ r t h  of t h e  Warm Springs Rese rva t ion  and 

south  o f  Tygh Creek, northward t o  t h e  Columbia River.  Add i t i ona l  ev idence  

inc ludes  a s ta tement  by a n  Ind ian  informant t o  Edward S. C u r t i s  i n  1909 

whi le  C u r t i s  was doing f i e l d  work i n  t h i s  v i c i n i t y ,  t h a t  t h e  Snake I n -  

d i ans  l a i d  i n  w a i t  t o  k i l l  t h e  Columbia River Ind ians  d igging  r o o t s  i n  

t h e  h i l l s  south of t h a t  r i v e r ;  t h a t  about 1815, a war p a r t y  of Wasco, 

Wayampam and o t h e r s  went up t h e  DesChutes River,  des t royed  a l a r g e  

Snake camp on a t r i b u t a r y  of t h a t  r i v e r ,  and whi le  e n r o u t e  home came 
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upon anothcr Snake camp on Warm Springs River which they a t t a c k e d ,  

k i l l e d  many, and took some 40 Snake women and c h i l d r e n  p r i sone r s .  

(Def. Exs. 24, p. 179; 17, p. 48; Pet .  Ex. 7) While D r .  Murdock was 

working among the  Wayampam Indians during 1934-1935, h i s  informant ,  

who was a Tenino Indian and who sa id  t h a t  h i s  grandfa ther  had t o l d  

o f  p a r t i c i p a t i n g  i n  the ac t ion ,  t o l d  D r .  Murdock about 1810-1820 t h e  

Tenino expel led  the  Malala Indians from Tygh Valley. A t  t h e  t ime of 

t h i s  i nc iden t  and f o r  a long time p r i o r  t he re to ,  according t o  ~ u r d o c k ' s  

informants,  t he  Snakes he ld  the  Warm Springs r e s e r v a t i o n  a r e a  t o  t h e  

south  of Tygh Valley, used the  berry grounds around M t ,  J e f f e r s o n  and 

O l l a l i e  Butte,  and wintered a t  at Springs,  Warm Springs and on Seek- 

seekwa Creek a t  Siksi'kwi. They explo i ted  the  r o o t  grounds t o  t h e  e a s t  

about  Shaniko, Oregon, and while t h e  J ~ h n . D a y  River  band used t h e  v a l l e y  

of t h a t  r i v e r  e a s t  of Tygh Creek, "they admit t h a t  t he  count ry  p rope r ly  

belonged t o  t h e  Pa iu te  (Snake)." (Def. Ex. 52, p. 398) 

This  evidence a s  w e l l  a s  a l l  t he  o the r  r e f e rences  i n  t h e  r eco rd  

has  convinced t h e  Cmmission t h a t  t h e  Snake Indians  were t h e  p r i o r  u s e r s  

of a g r e a t  d e a l  of claimed a rea ,  reaching almost t o  t he  Columbia River ,  

and t h a t ,  from t h e  time of Lewis and Clark up t o  t h e  1855 t r e a t y  of 

ce s s ion  and the  c r e a t i m  of t he  Warm Springs Reservat ion,  t h i s  Snake 

t r i b a l  a c t i v i t y  s e r ious ly  impaired i f  not  stopped a l t o g e t h e r  t h e  a c q u i s i -  

t i o n  of new t e r r i t o r y  south of the C~lunlbia River by t h e  s e v e r a l  Wasco 

and Wayampam bands. I n  our considered judgment, the v a l i d  t e r r i t o r i a l  

c la ims  of the  Wasco and Wayampam bands must be r c s t r i c t cc l  t o  t h e  n o r t h e r n  
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p a r t  of the claimed area .  The e x t e n t  southward of t h e i r  land ho ld ings  

below the  v i l l a g e  and f i s h i n g  B i t e s  on t h e  Columbia and DesChutes R ive r s ,  

hard ly  exceeds t h i r t y  o r  t h i r t y - f i v e  mi l e s  from any po in t  on t h e  Columbia 

River.  

It i s  the  consensus of t he  e x p e r t s  and one of whom t e s t i f i e d  i n  

t h i s  case,  t h a t  f o r  a number of yea r s  preceding United S t a t e s  s o v e r e i g n t y  

over t h e  Northwest T e r r i t o r y  and p r i o r  t o  t h e  1855 t r e a t y  of  c e s s i o n ,  t h e  

Wayampam bands pushed t h e i r  d r i v e  of conquest s t e a d i l y  southward d i s -  

p lac ing  t h e  Snake Indians  i n  t h e  course  of t h i s  movement. The Commission 

gene ra l ly  ag rees  wi th  t h i s  t h e s i s ,  bu t  n o t  wi th  a l l  t h e  claimed r e s u l t s  

of what t h i s  southern  expansion may have accomplished r e l a t i v e  t o  per -  

f e c t i n g  t h e  Ind ian  t i t l e  t o  t h e  lands  claimed he re in ,  e s p e c i a l l y  i n s o f a r  

as t h e  Wayampam bands a r e  concerned. 

Ihr. Ray, p e t i t i o n e r ' s  e x p e r t ,  says  t h a t  t he  Wayampam d r i v e  t o  push 

t h e  Snakes out  of t h e  s u b j e c t  t r a c t  began i n  1750, reached i t s  peak i n  

1790, and t h a t  t h e  Wayampams were i n  f i r m  c o n t r o l  of t h e  e n t i r e  area by 

1810. This  encompassed a pe r iod  of  60 y e a r s  from t h e  beginning of  t h e  

conquest  t o  i t s  claimed s u c c e s s f u l  completion. Therefore,  acco rd ing  t o  

t h e  p e t i t i o n e r ' s  view, Wayampam t i t l e  t o  t h e  claimed a r e a  was f i n a l i z e d  

some 35 yea r s  before  American sove re ign ty  a t t ached  i n  1846, and some 45 

y e a r s  be fo re  t he  a r e a  was ceded i n  1855. The repea ted  presence of , 

Snake Ind ians  throughout t he  g r e a t e r  p a r t  of t he  claimed a r e a  between 

1810 and 1855 is  explained away on t h e  b a s i s  t h a t  t h e s e  a r e  no th ing  more 
a 

t h a n  marauding bands ven tu r ing  i n t o  a vacuum c rea t ed  by Wasco and Wayampam 
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bands r e tu rn ing  t o  the  a r ea  of the  Warm Springs Reservation. D r .  Ray 

is  of the  opinion t h a t  the Snakes en tered  t h i s  a r ea  recogniz ing  t h a t  t he  

Wayampam Indians owned the  country, and t h a t  they were ven tu r ing  i n t o  i t  

without r i g h t .  H i s  theory i s  i n t e r e s t i n g ,  but we f ind  no s u b s t a n t i a l  

evidence i n  t he  record i n  support of i t  o r  h i s  t imetable .  D r .  Ray ' s  

theory, however, does support o r  cor robora te  t h e  simple f a c t  t h a t  t h e  

Snake Indians  were i n  a g rea t e r  p a r t  o f  t h e  claimed a rea  before . . the  

Wayampams sought t o  d r ive  them oct .  Admittedly, D r .  Ray bottoms h i s  

theory  p r imar i ly  on information s u ~ p l i e d  by Wayampam informants.  What 

documentary evidence t h e r e  i s  i n  t h e  record i n  support t he reo f  i s  con- 

j e c t u r a l .  

We know, of course,  t h a t  Wayampam expansion south of t h e  C ~ l u m b i a  

River  ig t h e  dominant theme running throughout t h i s  case.  But when d i d  

i t  a c t u a l l y  begin? 

Reference has a l ready  been made t o  t he  r e p o r t s  of Lewis and C la rk  

i n  1805 and 1806, wherein it i s  s t a t e d  t h a t  t he  Wayampam's had t h e i r  
'*. . 

p r i n c i p a l  v i l l a g e s  on the  nor th  s i d e  of t h e  Columbia River  because of 

t h e i r  f e a r  of  t h e  Snake Indians who were repor ted  a t  l o c a t i o n s  e s t i m a t e d  

t o  be from a 4 t o  a 12 day march below t h e  Columbia River.  Apparent ly.  

t h e  Wayampams had made no se r ious  a t tempt  a t  t h i s  da t e  t o  expand t h e i r  

t e r r i t o r i a l  holdings south of the Columbia River. Ross Cox i n  1811 

r e p o r t e d  a l a rge  Indian camp on the  south bank of the  Columbia River  j u s t  

above t h e  mouth of the DesChutcs River ,  but he s a i d ,  "The n a t i v e s  r e s i d e  

s o l e l y  on t h e  northern side." (Pet .  Ex. 5, Vol. 2, p. 126) Robert S t u a r t ,  

w h i l e  t r a v e l i n g  on the Columbia River during 1812, mentioned pass ing  two 



12 Ind. C 1 .  Comm. 664 737 

v i l l a g e s  on the  south  bank and a s t rong  t r i b e  on t h e  n o r t h  s i d e  above 

the  "long narrows." ( C e l i l o  F z l l s )  (Def. Ex. 17) 

Pe ter  Skene Ogden, a noted t r appe r ,  m e t  "upwards of 100 Indians" 

on the  DesChutes River  a few mi les  above i t s  mouth dur ing  1825. George 

Simpson, a Hudson's Bay Company o f f i c i a l ,  a f t e r  t r a v e l i n g  up and down t h e  

Columbia River by water  during 1824-25, l i s t e d  a s  t r i b e s  r e s i d i n g  on t h e  

south  bank of  t h a t  r i v e r  a "Lowhum" t r i b e  above t h e  "Chutes" a t  t h e  

mouth of t h e  DesChutes River;  a Day's River t r i b e  above "Lapum River"; 

and a "Sapa" t r i b e  on a smal l  r i v e r  which appears  t o  be a r e f e r e n c e  t o  

Willow Creek, upstream from t h e  John Day River,  +Char les  Wilkes i n  1841 

found a v i l l a g e  on Lower John Day River ;  Nathaniel  Wyeth i n  1834 found a 

"small v i l l a g e  of Inds,"  one m i l e  up t h e  ~ e s ~ h u t e s  River  n e a r  where Samuel 

Parker  found one i n  1835. (Def. Exs. 17, p. 41; 27; 70; Pe t .  Ex. 382 and 

Pet. Ex. 106, Dkt. 264) Based on a l l  t h e  evidence, it i s  our  b e s t  judgment 

t h a t  abaut  1815 t h e  Wayampam bands permanently e s t a b l i s h e d  some of t h e i r  

v i l l a g e s  south of t h e  C~lurnbia River ,  and some nea r  t h e  sou th  bank of t h a t  

r i v e r ,  bu t  t h a t  t hey  had f i s h e d  and hunted many y e a r s  be fo re  t h a t  t i m e  i n  

t h e  a r e a s  where t h e i r  v i l l a g e s  were l a t e r  located.  

Ea r ly  i n  t h e  n ine t een  century  t h e  Tenino band of Wayampnms began t o  

e x e r t  s t r o n g  p re s su re  a g a i n s t  t h e i r  southern  neighbors ,  t h e  Molala. The 

Tenino expansion southward culminated i n  the  displacement  of t h e  Molala  i n  

t h e  Sherar 's Bridge-Tygh Valley region.    round 1820 t h e  Teninos, who had 

s e t t l e d  the re ,  broke o f f  from t h e  parent  group, and became known as t h e  Tygh 

bend of Wayarnpams. Having d r iven  out  t h e  Molala, t h e  Tenino con t inued  t o  

probe even f u r t h e r  t o  t h e  south,  d i r e c t i n g  t h e i r  e f f o r t s  a g a i n s t  t h e  Snakes. 

These Wayampams were f a m i l i a r  wi th  t h e  source of t h e  Warm Spr ings  R ive r  



12 Ind.  C1. Corn. 664 738 

i n  1843, and by 1845 "DesChutes" Indians  were pas tur ing  t h e i r  horses  i n  

t h e  v a l l e y  of the  Warm Springs River.  D r .  Murdack i n d i c a t e s  t h a t  by 

t h e  time the  Warm Springs Reservation had been e s t ab l i shed ,  the  Tcnino 

had expel led  the  Snakes from the berrying grounds near M t .  J e f f e r son ,  

from the  win ter ing  p laces  a t  Hot Springs,  and from the  r o o t  ga ther ing  

grounds around Shaniko, Oregon. They had carved ou t  a t e r r i t o r y  from t h e  

Pa iu t e s  which they were we l l  aware belonged t o  t h e  l a t t e r .  

Mr. Suphan, defendant 's  exper t  witness ,  was of t he  opin ion  t h a t  by 

1853 t h e  primary subs is tence  a rea  of t h e  Wayampam bands extended south of  , 

t h e  Columbia River t o  an a r c  roughly drawn from M t .  J e f f e r s o n  and extend-  

i n g  e a s t e r l y  through Simnasho, Oregon, over Mutton Mountains t o  North 

Junct ion ,  Oregon, and thence t o  a po in t  near John Day River  s l i g h t l y  east 

of Clarno. According t o  lir, Suphan, t hese  Indians  by 1855 were p e n e t r a t i n g  

far south  of t h e  claimed area ,  but  l a i d  no claim t o  t h e  count ry  south  of  

Seekseekwa Creek near t he  southern boundary of t h e  Warm Spr ings  Reserva t ion .  

It i s  problematical  t h a t  during t h i s  same period t h e  southern  

expansion of t h e  Wayampams up the  J3hn Day River p a r a l l e l e d  t h e i r  e f f o r t s  

on t h e  DesChutes River. The evidence on the  po in t  is  &eager. During 1842 

Char les  ~ i l k e s ,  who had prepared a l i n g u i s t i c  map of t h i s  country,  

mentioned a " la rge  v i l l a g e "  of about 60 Indians along i t s  banks j u s t  below 

t h e  Columbia River.  An i n t e r p r e t a t i o n  of h i s  map r e f l e c t s  both t h e  

t e r r i t o r i a l  and l i n g u i s t i c  l i m i t s  of the  Wayampams, which would sugges t  

a southern  John Day River boundary opposi te  and e a s t  of' S h c r a r t s  Bridge 

and Tygh va l l ey .  

Evidcncc of the e a s t e r n  l i m i t s  of Wayampam lands c e n t e r s  around t h e  

John Day River  band of Wayampams. I n  1853 Major Alvord was of t h e  op in ion  
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tha t  the Jahn Day River band owned the country e a s t  t o  Willow Creek, 

Hajor H;.ller located sca t t e red  bands of Indians on h i s  1854 map but  could 

not ident i fy  them fur the r .  Charles Wilkes' 1841 map depic ts  t h e  e a s t e r n  

Wayampam boundary a s  a Line extending south along the  e a s t e r n  watershed 

of DesChutes River (Def, Ex. 7.5). Agent A. P. Dennison i n  1857 repor ted  

the  J ~ h n  Day River Indians were i n  the  immediate v i c i n i t y  of t h a t  r i v e r  

(Def. Ex. 15). Dr.  Murdock recorded they occupied only two v i l l a g e  s i t e s ,  

both near the  mouth of John Day River, but t h a t  t h e i r  t e r r i t o r y  adjoined 

t h a t  of the  Umatilla Tribe near Arlington, Oregon (Def. Ex. 52).  D r .  

Ray, p e t i t i o n e r ' s  expert  witness,  f i r s t  excluded a l l  land e a s t  of John 

Day River from Wayampam t e r r i t o r y  because he found the  Umatilla had camped 

west t o  t h a t  r i v e r ;  later he divided t h e  cokon-use land from John Day 

River e a s t  t o  Willow Creek between the  Umatilla and t h e  John Day River 

-- Indians. H e  t e s t i f i e d  t h e  watershed divide  i s  the  t e r r i t o r i a l  divide,  

and has placed a John Day River v i l l a g e  s i t e  on t h e  Columbia River near 

Arlington, Oregon (Pet,  Ex. 4 0 3 ) .  Mr. Suphan, defendant 's  e x p e r t  witness,  

gave no eas te rn  limits f o r  these  Indians although h i s  primary subs i s t ence  

map suggests a l i n e  running south from Arlington. 

From t h i s  c o n f l i c t i n g  evidence we have concluded t h a t  t h e  e a s t e r n  

boundary of the  lands used by the  John Day River band of Wayampams follows 

genera l ly  a l i n e  e a s t  of the  John Day River tha t  runs southeas t  from 
L 

Blalock on the Columbia River t o  the  Willamette Base l i n e ,  then south  t o  

a point  approximately due e a s t  of the  Sherar ' s  Bridge-Tygh Val ley  area .  

Although we believe t h a t  by 1855 t h e  severa l  Wayampam bands were 

sending hunting p a r t i e s  i n t o  t h e  southern l i m i t s  of the  claimed a rea ,  t h e  
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evidence i n  t he  record  has not  e s t ab l i shed  a n  exc lus ive  use  i n  these  

Indians  by 1855. Clear ly  t he  Snakes by f a r  had not  been e n t i r e l y  dr iven  out 

of t h e  claimed a r e a  by 1855 and even where they had been expel led ,  t h e  

Wayampam occupation was of such r ecen t  charac te r  t h a t  i t  had not  y e t  

r ipened i n t o  Indian  t i t l e .  (Sac and Fox Indians  e t  a l . ,  v. United S t a t e s ,  

supra) We have concluded, t he re fo re ,  t h a t  t h e  southern  t e r r i t o r i a l  l i m i t s  

o f  Wayampam exclus ive  use and occupancy a s  of  1855 does n o t  extend any 

f u r t h e r  than  t h e  She ra r ' s  Bridge-Tygh Valley a rea ,  nor any f u r t h e r  west  

than  t h e  sources of  t he  s e v e r a l  streams t h a t  run  from t h e  west through 

Tygh Valley and empty i n t o  t h e  IksChutes River. To t h e  northwest  l ies 

t h e  ad jacent  t e r r i t o r y  of t he  t h r e e  .Wasco bands s i t u a t e d  on t h e  south  

s i d e  of t he  Columbia and east of  t h e  Cascades. 

A s  descr ibed i n  our Finding 50, t h i s  Commission found t h a t  t h e  t h r e e  

Wasco bands and four  Wayampam bands, a s  of t h e  e f f e c t i v e  d a t e  of t h e  1855 

t r e a t y ,  had Ind ian  t i t l e  t o  s epa ra t e  but  contiguous t r a c t s  on the  sou th  

s i d e  and below t h e  Columbia River. For t he  sake of convenience t h e  

Commission ci=cumscribed a  l i n e .  around the  e n t i r e  a r ea .  

Then, as shown i n  our Finding 51, the  Commission has  at tempted t o  f i x  

. reasonable  boundaries f o r  the  t r a c t s  owned exc lus ive ly  by t h e  t h r e e  Wasco 

bands and t h e  four  Wayampam bands of Indians  wi th in  t h e  o v e r a l l  a r ea .  

Beginning with t h e  t h r e e  Wasco bands and moving from west t o  e a s t ,  we 

f i n d  t h e  Cascade Wasco, then the  Hood River and Dalles  Wasco. Each of 

t h e i r  land holdings f r o n t s  upon the  south s i d e  of the  Columbia River ,  and 

wc have separa ted  them a s  nea r ly  a s  poss ib l e  by drainage a reas .  
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There then fol lows th ree  of t h e  Wayampam bands, the  Tenino, Wyam 

and the J ~ h n  Day River band, which i s  t h e  most e a s t e r n  group.  The l ands  

of each of these  th ree  Wayampam bands f r o n t s  oh t h e  south s i d e  of  t h e  

Columbia River and extends southward some 20 t o  30 miles .  The s e p a r a t i o n  

between the  Dalles Wasco and t h e  Tenino i s  a l i n e  running southwest  from 
. - 

Big Eddy on t h e  Columbia River;  between t h e  Tenino and the  Wyam i t  is a 

l i n e  running south from t h e  Columbia approximately midway between BigB 

Eddy and t h e  town of Moody; and between t h e  Wyam and the  John Day'River  

Indians,  t h e  s epa ra t ion  i s  a l i n e  running sou theas t  from approximate ly  

midway between the  mouths of t h e  DesChutes and John Day R ive r s  a t  Rufus, 

Oregon, t o  t h e  Willamette Base Line and then-south .  The e a s t e r n  boundary 

of t he  J ~ h n  Day River Indians  is a ' l i n e  running sou theas t  from Bla lock  t o  

t he  Willarnette Base Line, and t h e n  south ,  reaching  a p o i n t  approximate ly  

oppos i te  of and due e a s t  of t he  Sherar  's  Bridge-Tygh Val ley  a r e a .  The 

Tygh band of Wayampams a r e  l oca t ed  on a diamond shape t r a c t  o f  land  s o u t h  

of t h e  Tenino and Wyam lands and n o r t h  of t h e  town of Maupin, Oregon. 

Ind ian  t i t l e  t o  t h e  r e s p e c t i v e  t r a c t s  of lands  belonging t o  t h e  seven  

bands o r  t r i b e s  of t h e  "Confederated Tr ibes  o r  Bands of Middle Oregon," as 
4 .  

;descr ibed i n  t he  Comiss ion ' s  Findings 50 and 51, was ex t ingu i shed  by t h e  

United S t a t e s  f o r  a cons idera t ion  on March 8, 1859, t h e  e f f e c t i v e  d a t e  of  
I 

t h e  Trea ty  of June 25, 1855 (12 S t a t .  953). Thfs  c a s e  s h a l l  now proceed 

t o  a de termina t ion  of t h e  acreage of t h e  lands ceded above, t h e i r  v a l u e  

a s  of March 8, 1859, t he  amount of t h e  c o n s i d e r a t i o n  pa id  by t h e  United 

S t a t e s  t o  t h e  confederated bands f o r  t h e i r  lands,  and a l l  o t h e r  m a t t e r s  
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bearing upon the question of the liability of the United States to those 

Indians represented by the petitioner herein. 

Arthur V. Watkins 
Chief Commissioner 

I concur: 

Wm. M. Holt 
Associate Commissioner 

Commissioner Scott did not participate 
in this case. 




