
12 Ind. C 1 .  Conun. 552 

BEFORE THE INDIAN CLAIMS COMMISSION 

THE S E E C A  NATION OF INDIAhTS, ) - 
) 

Pet i t ioner ,  ) 
) 

v. 1 Docket No. 342-H 
1 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. 1 

Decided: August 30, 1963 

Appearances : 

Paul G. Rei l ly ,  Attorney 
f o r  the  Pet i t ioner .  

Milton E. Bander, with whom 
was Mr. Assistant  Attorney 
General, Ransey Clark, Attorneys 
f o r  the  Defendant. 

OPINION OF THE COMMISSION 

Watkins, Chief Commissioner, delivered the  opinion of t h e  

Conrmiss ion. 

In t h i s  proceeding t h e  pe t i t ioner ,  The Seneca Nation of .-Indians,  

is claiming t h a t  t h e  United S ta tes  i s  l i a b l e  t o  it under t h e  Ind ian  

Claims Comnission A c t  f o r  t h e  l o s s  of 50.95 acres of land which w a s  

taken from it under eminent domain proceedings by t h e  S t a t e  of New 

York. The f a c t s  which form the  bas is  of t h i s  claim a r e  n a t  i n  d i spu te  

and are s e t  fo r th  i n  t h e  f indings of f a c t  herein. However, p e t i t i o n e r  

and defendant d i f f e r  on the  l ega l  s ignif icance of these  f a c t s  and t h e i r  

on the  present claim. 

The premiae upon which pe t i t ioner  bases its claim i's t h a t  defendant 

'lad an obligat ion t o  ac t  a s  the  parental  protector  of p e t i t i o n e r ' s  



12 Ind. C1.  Conun. 552 

property and i n t e r e s t s  and f a i l e d  t o  do so. Defendant, on t h e  o the r  

hand, denies any duty o r  ob l iga t ion  t o  pro tec t  t he  subjec t  proper ty  

from appropriat ion proceedings by the  S t a t e  of New York. I n  i t s  b r i e f  

p e t i t i o n e r  has  s e t  f o r t h  a number of j u d i c i a l  precedents and l e g a l  con- 

c lus ions  i n  arguing defendant 's  l i a b i l i t y .  I n  answer the re to ,  defendant has 

r a i s e d  a number of defenses.  However, the  fundamental ques t ion  t o  which 

a l l  o ther  a s se r t i ons  of l i a b i l i t y  r e l a t e  is whether or  not defendant had 

an ob l iga t ion  o r  duty t o  p e t i t i o n e r  t o  p ro t ec t  t h e  subjec t  lands  from 

appropr ia t ion  proceedings by t h e  S t a t e  of New York. Therefore,  it i s  t o  

t h i s  quest ion t h a t  we now t u r n  our a t t en t ion .  

As t o  t h e  l e g a l  e f f e c t  of t h e  genera l  r e l a t i onsh ip  between Ind ian  

t r i b e s  and t h e  United S t a t e s ,  t h e  Court of Claims has said:  

Whether o r  not t h e  l e g a l  r e l a t i onsh ip  of guardian and 
ward e x i s t s  between a p v t i c u l a r  Indian t r i b e  and t h e  United 
S t a t e s  depends, we th ink ,  upon the  express provis ions of t h e  
o a r t i c u l a r  t r e a t y ,  agreement, execut ive order ,  or  s t a t u t e  
w d e r  which t h e  claim presented a r i s e s .  It is  t r u e  t h a t  t h e  
word "fiduciary" and the  expression "guardian-ward r e l a t i o n s h i p "  
have been used by t h e  cour t s  t o  descr ibe genera l ly  t he  na tu re  
of t h e  r e l a t i o n s h i p  e x i s t i n g  between the  Indians and t h e  
government. However, i n  t h e  absence of some language i n  a 
t r e a t y ,  agreement o r  s t a t u t e  s p e l l i n g  out such a r e l a t i o n s h i p ,  
t h e  cou r t s  seem t o  have meant merely t h a t  t he  r e l a t i o n s h i p  
between t h e  Indians and t h e  Government is "shilar to" or 
"resembles" such a l e g a l  r e l a t i o n s h i p  and t h a t  doubtful  language 
i n  t h e  t r e a t y  or  s t a t u t e  under cons idera t ion  should be i n t e r p r e t e d  
i n  favor  of t h e  weak and dependent Indians.  (Emphasis suppl ied)  
(Gi la  River  Pima Maricopa Indians  v. United S ta t e s ,  135 C. C l s .  
180, 189) 

This conclusion was a l s o  reached i n  Creek Nation v. United S t a t e s ,  

7 ind.  C1. Connn. 117, 135-136 (1959), a f f f d  per cur. (C. C l s .  App. NO. 

3-59, March 1, l 9 6 l ) ,  Aff 'd per cur .  370 U.S. 157 (1962); Cki-~aha T r i b e  v. 

United S t a t e s ,  6 Ind. C1. Cormn. 68, 71-72 (1957). 
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We i n t e r p r e t  t h i s  language t o  mean t h a t  t h e r e  i s  no l e g a l  guardian- 

ward r e l a t i onsh ip  between the  p e t i t i o n e r  and the  United S t a t e s  based 

merely on the  f a c t  t h a t  p e t i t i o n e r  i s  an Indian  t r i b e .  Nor does t h e  

United S t a t e s  have a  f i duc ia ry  o b l i g a t i o n  t o  p ro t ec t  ~ e t i t i o n e r ' s  p roper ty  

and i n t e r e s t s  based on t h i s  f a c t  a lone.  Any f i d u c i a r y  o b l i g a t i o n  owed by 

the  United S ta t e s  t o  p e t i t i o n e r  must grow out  of t he  express  p rov i s ions  of 

a  t r e a t y ,  agreement, execut ive order  o r  s t a t u t e .  

P e t i t i o n e r  a s s e r t s  t h a t  t he  United S t a t e s  assumed t h e  o b l i g a t i o n  

of p ro t ec t ing  p e t i t i o n e r ' s  i n t e r e s t  i n  t h e  sub jec t  property by v i r t u e  

of t he  t r e a t i e s  of October 22, 1784, and November 11, 1794, wi th  t h e  S i x  

Rat ions,  of which p e t i t i o n e r  was a  member. A r t i c l e  I1 of t h e  1794 t r e a t y  

i s  pa re i cu le r ly  s t r e s sed .  This a r t i c l e  says  : 

The United S t a t e s  acknowledge t h e  lands reserved  t o  t h e  
Oneida, Onondaga and Cayuga Nations,  i n  t h e i r  r e s p e c t i v e  t r e a t i e s  
with t h e  S t a t e  of New York, and c a l l e d  t h e i r  r e s e r v a t i o n s ,  t o  be 
t h e i r  property; and t h e  United S t a t e s  w i l l  never claim t h e  same, 
nor d i s t u r b  them o r  e i t h e r  of t h e  S i x  Nation, nor t h e i r  Ind ian  
f r i e n d s  res id ing  thereon and u n i t e d  wi th  them, i n  t h e  f r e e  u se  
and enjoyment thereof ;  but  t h e  s a i d  r e s e r v z t i o n  s h a l l  remain 
t h e i r s ,  u n t i l  they choose t o  s e l l  che s a l e  t o  t h e  people of t h e  
United S ta t e s ,  who have the  r i g h t  t o  purchase. (Emphasis supp l i ed )  

By way of background i t  i s  important  t o  observe t h a t ,  

As a r e s u l t  of t h e  Revolution, t h e  people of each S t a t e  
became sovereign and i n  t h a t  c a p a c i t y  acquired t h e  r i g h t s  of 
t h e  Croxm i n  the  publ ic  domain. . . (Massachusetts v .  New York 
271 U. S. 65,86 (1926) 

m e r e f o r e ,  t h e  subjec t  lands never became p a r t  of t h e  pub l i c  domain of t h e  

United S t a t e s .  

As we pointed out i n  Finding 2, t h e  Trea ty  of 1784 was a t r e a t y  of peace 

with t h e  S i x  Nations which had been a h o s t i l e  Ind ian  t r i b e  dur ing  t h e  Revolu- 

t i ona ry  War. This t r e a t y  was an acknowledgment by both p a r t i e s  
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tha t  the  l a t e  war was o f f i c i a l l y  over and tha t  there were t o  be no 

more h o s t i l i t i e s  between them. The United Sta tes  received "them i n t o  

t h e i r  protection" (7 Sta t .  15) on c e r t a i n  conditions and a l so  agreed 

t h a t  "they s h a l l  be secured i n  the peaceful possession" (7 Sta t .  15) 

of c e r t a i n  lands outlined i n  the t r ea ty .  However, i t  is c lea r  t h a t  

the  .above quoted language did not obl igate  the  United States t o  a c t  as 

the  guardian or  t rus tee  of the Seneca Nation r e l a t i v e  to  the  subject  lands 

even though the  subject  lands w e r e  within the  "boundary of the  lands of t h e  

Six Nation." (7 Sta t .  15) This language merely meant tha t  the  United 

S ta tes  would cease h o s t i l i t i e s  against  the  Six Nations thereby allowing 

them t o  inhabi t  these lands i n  peace. 

The Treaty of 1794 w a s  entered i n t o  t o  correc t  a boundary mistake 

t h a t  arose because of the inexact knowledge a s  t o  the  western boundary 

of New York S t a t e  at the  time of t h e  Treaty of 1784. A fu r the r  purpose 

w z s  t o  remove a l l  causes of complaint and t o  es tab l i sh  peace and 

f r iendship  between the  United S ta tes  and t h e  Six Nations. This t r ea ty ,  

a s  with the  Treaty of 1784, was not a t r e a t y  of cession b* a 'Treaty 

of Peace and Riendship". (7 Sta t .  44) Contrary t o  pe t i t ioner ' s  claim 

A r t i c l e  11 of t h e  Treaty of 1794 did  not  obl igate  the United S ta tes  t o  pro- 

t e c t  p e t i t i o n e r ' s  Lands from appropriation proceedings by the  S ta te  of New 

York, but  i t  acknowledged the r i g h t  of the  S t a t e  of New York %o deal  with 

t h e  Indians f o r  t h e i r  lands and guaranteed g n l y  that :  

. . . t h e  United Sta tes  w i l l  never claim the  same, nor 
d i s t u r b  them or e i the r  of the S i s  Nations, nor t h e i r  
Indian f r i ends  residing thereon and united with them, 
i n  t h e  f r e e  use and enjoyment thereof. . . (7 Sta t .  4-41 
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We think i t  evident t h a t  by A r t i c l e  I1 of the Treaty of 1794 t h e  

United S ta t e s  agreed it would not  claim p e t i t i o n e r ' s  l ands  e i t h e r  

by conquest o r  r i g h t  of conquest. However, t he  United S t a t e s  d id  not  

rel inquish i t s  eminent domain powers under t h i s  a r t i c l e  (Seneca Nation 

of Indians v. Brucker, 262 F. 2d 27), and we cannot s e e  t h a t  A r t i c l e  I1 

l imited the  au tho r i ty  of t h e  S t a t e  of New York i n  any way. 

But p e t i t i o n e r  a s s e r t s  t h a t  t h e  provis ions  of 25 U.S.C. Sec. 177, 

s e t  out i n  Finding 4 ,  r equ i r e  t h e  consent o f ' t h e  United S t a t e s  t o  make 

any a l i e n a t i o n  of t h e  subjec t  lands e f f e c t i v e .  P e t i t i o n e r  c i t e s  a number 

of cases t o  support t h e  view t h a t  25 U.S.C. 177 ob l iga t ed  t h e  United S t a t e s  

t o  vacate  any d i spos i t i on  of p e t i t i o n e r ' s  l ands  made wi thout  t h e  consent  

of the United S ta t e s .  The foremost of t hese  cases  is  F e d e r a l  Power 

Commission v. Tuscarora Indian Nation, 362 U. S. 99, 119. W e  cannot  

agree with p e t i t i o n e r ' s  app l i ca t ion  of t h a t  ca se  t o - t h e  p r e s e n t  s u i t .  

On t h e  cont ra ry ,  t h i s  same case  determined t h a t  25 U.S.C. 177 does n o t  

apply t o  condemnations made by t h e  k i t e d  S t a t e s .  W e  a r e  convinced t h a t  

the  S t a t e  of New York f a l l s  under t h e  same r u l e  as t h e  United S t a t e s  

i n  t h i s  instance.  

From t i m e  t o  time t h e  S t a t e  of New York has  exe rc i sed  a c e r t a i n  

amount of con t ro l  over t he  Seneca Nation of Indians  wi thou t  any i n t e r -  

ference on the  p a r t  of t he  Federa l  Government (Rice v. Maybee, 2 F. Supp. 

669). And it  has been he ld  t h a t  Indian r e s e r v a t i o n s  a r e  sub jec t -  t o  t h e  

exerc ise  of s t a t e  j u ~ i s d i c t i o n  i n  t h e  absence of a f e d e r a l  s t a t u t e  o r  

t r ea ty  p roh ib i t i ng  i t  (Kake Vi l l age  v. a n ,  369 U. S. 60, 72). The 

appl ica t ion  of 25 U.S.C. 177 t o  t h e  S t a t e  of New York w a s  d i scussed  by 

Brennan i n  the  United S t a t e s  v. F rank l in  County, 50  F. Supp. 152, 
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155-156). He said:  

The h i s to ry  of the  Act of 1802 (25 U.S.C., Sec. 177) 
and preceding l e g i s l a t i o n  i s  indicat ive of an i n t e n t  t o  
exempt a s t a t e  "having the  r ight  of pre-emption" from the  
provisions thereof.  The f i r s t  Indizn Intercourse Act of 
1890 invalidated by i t s  language the s a l e  of lands wirhin 
the  United S t a t e s  t o  any person or persons, "or t o  any 
s t a t e ,  whether having the r igh t  of pre-ernption or not." The 
clause quoted was omitted from the Act of 1802 and from t h e  
preceding Acts .of 1796 and 1799. The omission i s  s ign i f i can t  
when viewed i n  t h e  l i g h t  of the p r a c t i c a l  construction given 
t o  the  Act by both the  S ta te  of New York and the  United Sta tes .  

The l a rge  number of t r e a t i e s  or agreements entered i n t o  by 
the  S t a t e  of New York with d i f fe ren t  Indian t r i b e s  without the 
apparent author i ty  of the  United S ta tes ,  or the  presence of its 
cormnissioner requires  tha t  we look beyond t h e  language of the  
s t a t u t e  t o  asce r ta in  i t s  appl icabi l i ty .  . . 

The Act, by i t s  terms, does not require  t h e  presence of 
a United S t a t e s  Comissioner a t  a t r e a t y  as  a p re requ i s i t e  t o  
i t s  v a l i d i t y ,  but  gives an agent of a s t a t e  the lawful r i g h t  
t o  negot ia te  with the Indians under gfven conditions. It is 
at most, -regulatory,  designed t o  prevent fraud. Here noff raud 
i s  charged. 

I n  1958, the  New York Court of Appeals made the  following observation: 

I n  Seneca Nation of Indians v. Chr i s t i e ,  126 N.Y. 122, at 
page 142, 27 N.E. 275, a t  page 280, we s t a ted ,  with regard t o  
t h a t  Act: "There is room f &  question whether t h e  a c t  of 1802 
(25 U.S.C. 177) was intended t o  apply t o  treaties made by a 
sovereign state with t r i b e s  within the  s t a t e  f o r  t h e  extinguishment 
of t h e  Indian t i t l e  t o  t;inds therein." Our language i n  t h a t  case was 
the  b a s i s  of a holding i n  United Sta tes  v. ~ r a n k l i n  Countv, D. C., 
50 F. Supp. 152, t o  the e f f e c t  tha t  the  provisions of the  Indian 
In tercourse  Act do not apply t o  the S ta te  of New York. No author i ty  
has  been c i t e d  t o  us chat would indicate  a contrary r e s u l t .  

(St. Regis Tribe of Mohawk Indians v. S t a t e  of New York, 
5 N- Y. 2d 24, 39-40, 177 N.Y.S.2d 289, 300-301) 

Apparently following t h i s  r u l e  it has been held t h a t  the  United S ta tes  

was not  a necessary party t o  a condemnation proceeding i n  which the  S t a t e  

of New York sought t o  take Indian reservation land under i t s  s w e r e i g n  

powers, United S t a t e s  v. Cattaraugus County, 71 I?. Supp. 413 (1947). 
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The other  cases  c i t e d  by p e t i t i o n e r  a r e  d i s t i ngu i shab le  frcm 

the present one e i t h e r  because o ther  f ede ra l  s t a t u t e s  a r e  involved or  

the injury was a l leged  t o  have been caused by p r i v a t e  i nd iv idua l s  as 

opposed t o  a sovereign s t a t e .  

I n  conclusion, we f i n d  t h a t  defendant was under no f i d u c i a r y  duty  

or  ob l iga t ion  t o  p ro t ec t  p e t i t i o n e r ' s  i n t e r e s t  i n  t he  lands which a r e  

t he  subject  of t h i s  claim. Having determined no such duty o r  o b l i g a t i o n  

on the pa r t  of the defendant,  we f i n d  it unnecessary t o  d i s c u s s  o t h e r  

matters  presented i n  t h e  b r i e f s  of e i t h e r  par ty .  We hold t h a t  p e t i t i o n e r  

is not  e n t i t l e d  t o  recover and t h a t  t he  

be dismissed. An order  w i l l  be entered 

We concur: 

h. M. Holt  
Associate Commissioner 

p e t i t i o n  i n  Docket 342-H should  

accordingly. 

Arthur V. k 'atkins 
Chief Comiss ione r  

T. Harold Sco t t  
Associate Commissioner 




