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BEFORE THE INDIAN CLAIMS COMMISSION 

THE SENECA NATIOE OF INDIM'S, ) 
1 

P e t i t i o n e r ,  ) 
1 

v. 1 Docket No. 342-H 
1 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. j 

Decided: August 30, 1963 

FINDINGS OF FACT 

The Commission makes the  following Findings of Fact :  

1. The p e t i t i o n e r ,  The Seneca Nation of Indians,  i s  an i d e n t i -  

f i a b l e  group of American Indians r e s id ing  wi th in  t h e  t e r r i t o r i a l  l i m i t s  

of the  United S t a t e s  wi th in  the  meaning of s ec t ion  2 of t h e  Indian  Claims 

Commission Act and a s  such has t he  r i g h t  t o  br ing  and main ta in  t h i s  

act ion.  

2. A t r e a t y  of peace between England and t h e  United S t a t e s ,  mark- 

ing the  end of t he  Revolutionary War, w a s  concluded at P a r i s  on September 

3,  1783. 

. The Seneca Nction was among the ' Ind ian  t r i b e s  who had joined t h e  

B r i t i s h  i n  t he  Revolutionary war and fought aga ins t  t h e  United S t a t e s .  

However, t he  peace t r e a t y  between the  United S t a t e s  and Great  B r i t a i n  . 
made no provision f o r  Br i t a in ' s  Indian a l l i e s ,  and it became d e s i r a b l e  

f o r  the  United S t a t e s  t o  make separa te  peace t r e a t i e s  with them. 

On October 15, 1783, tkc  Continental Congress authorized a conven- 

t i o n  t o  be held with the  Indians who had taken up arms aga ins t .  t h e  
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United States. The Resolution authorizing the peace t r ea t i e s  provided 

as follows: 

* * * the preceding measures of Congress re la t ive  to Indian 
a f f a i r s ,  sha l l  not be construed t o  affect  the t e r r i t o r i a l  
claims of any of the States ,  or t he i r  legis la t ive  r i gh t s  
within the i r  respective l imi t s  * * * 
Consequently, the .United S ta tes  entered into a peace t r ea ty  with 

the New York t r ibes  k n m  as the Six Nations, one of which was the 

Seneca Nation, This t rea ty  was cal led the Treaty of Fort Stanwix, and 

took - .  piace October 22, 1784 (7 S ta t .  15). This t reaty  established the 

western boundary of the lands of the Six Nations and l e f t  the subject  

lands i n  the area inhabited by the Six Nations. The Six Nations remained 

a t  peace with the United States  u n t i l  1794. 

During t h i s  interim period the s t a t e  df Pennsylvania made e f f o r t s  

t o  es tabl ish a town on the present s i t e  of Erie, Pennsylvania, The Br&!ish 

Governor of Canada, thinking tha t  h i s  ambition t o  es tabl ish a buffer Zndian , 

s t a t e  was being threatened by these e f for t s ,  did everything possible t o  
.h 

influence the Six Nations against the establishment of the  new town. 

As  a r e su l t  the Res ident  ordered the American settlement a t  Resque Isle 

suspended, fearing tha t  it might p r w i d e  provocation t o  the  Indians t o  

join  the northwest f ron t i e r  Indian t r i bes  against whom General Anthony 

Wayne was then b i t t e r l y  engaged. 

After a preliminary meeting between the Americans and the Six Nations 

held a t  Buffalo Creek the United S ta tes  decided t o  hold a treaty with . 

them "for the purpose of amicably removing a l l  causes of misunderstand- 

ing and establishing permanent peace and friendship between the  United 
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Sta tes  and the S ix  Nations." (Def. Fdg. 16) The t r e a t y  w a s  subse- 

quently entered i n t o  a t  Canadaigua, New York, November 11, 1794 (7 

S ta t .  44). 

Ar t i c l e  111 of t h i s  t r e a t y  de l inea t e s  the  boundaries w i t h i n  which 

the Senecas had possessory r i g h t s .  The United S t a t e s  acknowledged t h e  

r i g h t  of the  Seneca Nation t o  these lands which had been obtained as a 

r e s u l t  of t r e a t i e s  with the S t a t e  of New York and agreed t h a t  "it s h a l l  
a 

remain t h e i r s ,  u n t i l  they choose t o  s e l l  the same t o  the  people of t h e  

U.S. who have the  r i g h t  t o  purchase." (7 S t a t .  45) A l l  of t h e  s a i d  lands 

as so  defined were, and s t i l l  a r e ,  wi th in  the  boundaries of t h e  S t a t e  

of New York. The subjec t  lands a r e  included wi th in  these  boundaries.  

However, t h i s  was a t r e a t y  of amity r a t h e r  than a t r e a t y  of cession.  

3.  Pr io r  t o  1786 most of w M  is now western and c e n t r a l  New York 

was caaimed by the  s t a t e s  of Massachusetts and New York under c o n f l i c t -  

ing g ran t s  from the  Crown of England. However, on December 16, 1786, 

an agreement was reached between the  two s t a t e s  s e t t l i n g  t h e  d ispute .  

This agreement, which became known as t h e  Hartford Compact, provided 

t h a t  Massachusetts would r e l inqu i sh  i t s  claim t o  sovereignty wer t h e  

e n t i r e  a r ea  i n  which t h e  subjec t  lands lay .  New York, i n  r e t u r n ,  ceded 

t o  Massachusetts t h e  r i g h t  of pre-emption (and a l l  other  r i g h t s  of 

Property subjec t  t o  the occupancy of t he  s o i l  by the  na t ive  Indians.)  

This r i g h t  of pre-emption r e f e r r e d  t o  i n  t h e  Compact was the r i g h t  t o  

purchase or  ext inguish Indian t i t l e .  

4. After the adoption of the  Cons t i tu t ion ,  t he  Congress enacted 

a s t a t u t e  t o  r egu la t e  t rade and in te rcourse  with Indian t r i b e s  which 

Provided a s  follows (Act of Ju ly  22, 1790, Sec. 4,  1 S t a t .  137, 138) : 
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* * * no sa le  of lands made by any Indians, or any nation or 
t r ibe  of Indians within the United States ,  sha l l  be val id  t o  
any person or persons, or t o  any s t a t e ,  whether having the 
right of pre-emption to  such lands or not, urrless the same 
shal l  be made and duly executed a t  some public t reaty ,  held 
under the authority of the United States .  

This provision was amended and superseded by the Act of March 1, 

1793, Sec. 8, 1 Stat .  329, 330, which i n  turn was superseded by the Act 

of May 19' 1796, Sec. 12, 1 Stat. 469, 472. Section 12 of the 1796 Act 

(which was the same as Section 8 of the 1793 A c t ,  with the  exception of 
- -. 

minor and inconsequential changes) prwided: 

That no purchase, grant, lease or other conveyance of 
lands, or of ar?y t i t l e  or claim thereto,  from any Indian, or 
nation or t r i b e  of Indians, within the bounds of the United 
States,  sha l l  be of any validity, .  i n  law or equity, unless 
the same be made by treaty,  or convention, entered i n t o  pur- 
suant t o  the constitution: and it  sha l l  be a misdemeanor i n  
any person, not employed under the authority of the  United 
States, t o  negotiate such t rea ty  or convent ion d i rec t ly  or  
indirectly,  t o  t r e a t  with any such Indian nation, or  t r i b e  
of Indians, fo r  the t i t l e  or purchase of any lands by them 
held, or claimed, punishable by f ine  not exceeding one 
thousand dollars,  and imprisonment not exceeding twelve 

. months: Provided nevertheless, tha t  it sha l l  be lawful f o r  
the agent or agents of any s t a t e ,  who may be present at any 
t reaty  held with Indians, under the authority of the United 
States,  i n  the presence, and with the approbation of the 
commissioner or colmaissioners of the  United States ,  appointed 
t o  hold same, t o  propose to, and adjust  with the Indians, 

- the  compensation t o  be made, fo r  t h e i r  claims t o  lands within 
such s t a t e ,  which sha l l  be extinguished by the t rea ty ,  

The foregoing provision has continued i n  e f f e c t  u n t i l  t h e  present 

day. (Act of March 3, 1799, Sec, 12, 1 Stat .  743, 746; A c t  of Match 30, 

1802, Sec. 12, 2 Stat .  139, 143; Act of Jtine 30, 1834, Seco 12, 4 stat- 

5. On September 15, L797, the Seneca Nation of Indians with the 

sanction of the United States entered i n t o  an agreement with Robert Morris 
- .  
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a t  Genesee, New York. Pr ior  t o  t h i s  time M r .  Morris had acquired the  pre-  

emption r i g h t  from the  S t a t e  of Massachusetts t o  ext inguish Indian t i t l e  

t o  c e r t a i n  lands i n  western New York. Morris,  previous t o  the agreement 

with the  Senecas, had already sold s u b s t a n t i a l l y  a l l  of t hese  lands t o  

other  persons, ob l iga t ing  himself as  the  s e l l e r ,  t o  ex t inguish  the  

Indian t i t l e .  

Under t h e  above agreement p e t i t i o n e r  f o r  a cons idera t ion  of 

$100,000 ceded c e r t a i n  described lands t o  Robert Morris with the  excep- 

t i o n  of c e r t a i n  lands t h e r e i n  reserved.  This  agreement was signed by 

Yx. Thomas Morris, a t to rney  f o r  Robert Morris,  and by f i f ty- two sachems, 

ch i e f s ,  and warr iors  of t he  Seneca Nation of Indians.  Thus, Ind ian  

t i t l e  t o  a l l  t he  l z - d s  described i n  t he  above agreement t o  which t h e  

Seneca Indians had a r i g h t  of occupancy was extinguished except f o r  t h e  

reserved lands. 

Although not  s p e c i f i c a l l y  described i n  t h e  agreement, t h e  p a r t i e s  

t o  t h e  above agreement had agreed t h a t  a c e r t a i n  t r a c t  of a m i l e  square 

near t o  t he  Allegany River, upon which was loca ted  an " o i l  spring", was 

t o  remain t h e  property of t he  Seneca Nation. The ownership, possession 

and con t ro l  of t h e  aforesaid r e se rva t ion  by the  Seneca Nation of Indians  

have been recognized from time t o  time by t h e  Congress of t he  United 

S t a t e s ,  t h e  Department of I n t e r i o r ,  o f f i c i a l s  of the  S t a t e  of New York, 

and by t h e  Supreme Court of t he  S t a t e  of New York. 

6 .  On May 8, 1845, t he  New York S t a t e  Legis la ture  passed an "Act 

f o r  t h e  p r o t e c t i o n  and improvement of t he  Seneca Indians,  r e s id ing  on 

the Cattaraugus, and Allegany r e se rva t ions  i n  t h i s  s t a t e . "  The law pro- 

vi-ded t h a t  t h e s e  Indians,  i n  the  name of t he  "Seneca Nation of Indians" 
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could prosecute and maintain certain actions in the State courts of law 

and equity, including actions to protect their rights and interests in 

Oil Spring Reservation, part of which is the subject of this action. 

In 1848 this group sf Indians adopted a "Constitutional Charter 

composed of legislative, executive and judiciary departments," and the 

United States Commissioner of Indian Affairs recognized this organization 

in his dealings with these Indians, The new Constktution was also recog- 
- .  - .  

nized by the State of New York. 

By virtue of the 1845 New York law, the petitioner, on November 12, 

1855, brought an action in ejectment in the Cattaraugus County Supreme 

Court of New York State against one Philonus Pattison to remove him - 

from the northwest corner of the Oil sking Indian Reservation. Judg- 

ment was rendered for petitioner indicating Seneca ownership of said 
. 

. reservation. 

7. Canal legislation in the State of New York began with the laws 
. - . . 

of 1792 which authorized a private corporation for inland water communi- 

cation. Due to the gr&th of the State, greater facilities were required. . 
Consequently, the laws of l8ll authorized the appointment of a c d s -  

sion to investigate ways and means of canal expansion. I* 1817 the 

canal fund was constituted and its management placed under the camnis- 
. . 

sioners of the canal fund consisting of the Lieutenant Governor, 
. . 

Surveyor-General, S'ecretar-y and Treasurer. These commissioners were 

directed to make canals between the 'Mohawk and Seneca rivers and between- 

Lake Champlain and the Hudson River. 
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By an Act of  Apr i l  17, 1830, the  New York l e g i s l a t u r e  d i r e c t e d  the  

canal commissioners t o  survey a  rou te  f o r  a  cana l  from Rochester by way 

of the  Genesee River t o  the  Allegany River a t  Olean, and r e p o r t  t h e i r  

f indings t o  the  l e g i s l a t u r e .  The Act of May 6,  1836, provided f o r  t h e  

construct ion and completion of a  navigable canal  extending from t h e  

Er ie  Canal i n  Rochester through the  va l l ey  of t he  Genesee River t o  a  

point near Mount Morris and thence by t h e  most e l i g i b l e  r o u t e ,  t o  t h e  

Allegany River a t  o r  near Olean, New York. This cana l  w a s  t o  be known 

as  the Genesee Valley Canal. 

About 1858 the  S t a t e  of New York, ac t ing  under t he  p rov i s ions  of 

the  Canal Law of t he  S t a t e ,  began the  cons t ruc t ion  of a dam t o  provide 

a feeder f o r  t h e  Genesee E r i e  Canals. About 1858 o r  1859, an area con- 

s i s t i n g  of 47.25 ac re s  ly ing  wi th in  the  O i l  Spring Reservat ion,  along 

with non-Indian lands ly ing  outs ide  t h e  r e se rva t ion ,  w a s  appropr ia ted  

f o r  t h i s  purpose by t h e  S t a t e  of New York i n  accordance wi th  p e r t i n e n t  

s t a t u t e s  of t h e  New York law. Pa r t  of t h e  land appropriated was f o r  t h e  

r e se rvo i r  o r  l a k e  t o  be formed from t h e  cons t ruc t ion  of t h e  dun and 

most of t h e  rernaindar w a s  f o r  an o u t l e t  t o  t h e  cana l  and f o r  land  l i a b l e  

t o  be damaged and flooded. Sometime between 1863 and 1872 t h e  r e s e r v o i r  

was r a i s ed  and an add i t i ona l  3.7 ac re s  wi th in  t h e  O i l  Spring Reserva t ion  

were appropriated.  These appropr ia t ions  were made without  any g r a n t  of 

au thor i ty ,  consent ,  or  approval of t he  Congress of t he  United S t a t e s ,  o r  

of any o f f i c e r  o r  agency of t h e  Federal  Government (Def. Ex. 18) .  

8. Pursuant t o  t he  provis ions  of t he  New York S t a t e  law p e r t a i n -  

ing  thereto,  t h e  Canal Appraisers heard the  claim of p e t i t i o n e r  f o r  

t h e  appropriated 47.25 ac re s  a t  Albany, February 3, 1864 and February 5 

l865, a f t e r  a  personal  examination of t he  premises. An award was made 
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i n  the  amount of $1,396.04 which included $929.50 for  the 47.25 acres 

a d  $466.54 fo r  in te res t  from the  date the land was taken u n t i l  payment 

was made. No record has been found of the l a t e r  appropriation of 3.7 

acres,  or payment for the same. . 

On September 21, 1865, the  council of the Seneca Nation of Indians 

unvlimously adopted a motion authorizing t he i r  attorney, Daniel Sherman, 

t o  receive the c e r t i f i c a t e  of award fo r  the above appropriation, c o l l e c t  
* * .  

the  money, execute a receipt  'for the  same and sign the name of the  Seneca 

Nation of Indians t o  any writ ing necessary i n  obtaining, s e l l i ng  o r  

negotiating said award or c e r t i f i c a t e .  

Subsequent1y, on May 12, 1866, the  S ta te  of New York issued a check 

i n  the  amount of $1,396.04 payable t o  D. Sberman, Attorney, and on t h e  

same date M r .  Sherman as "Attorney fo r  t he  Seneca Nation of Indians" 

zcknowledged receipt  of a check of t h i s  amount from the Treasurer of t h e  

S t a t e  of New York. However, previously, i n  pursuance of t he  Seneca . 
Council Resolution of September 21, 1865, M r .  Sherman, on behalf of t he  

Seneca Nation of Indians, had sold and assigned the above c e r t i f i c a t e  

of award authorizing the  assignee t o  co l lec t  and receipt  t h e  same i n  f u l l .  

9 .  The subject lands form a s t r i p  along the shore of Cuba Lake o r  

reservoir .  This lake or reservoir  was formed by the  erect ion of a dam 

f o r  the  purpose of forming a feeder t o  the  Genesee Valley Canal and was 

p a r t  of t h a t  canal system. The Genesee Valley Canal w a s  abandoned about 

181 8. The dam 'and lake were then continued as part  of t he  E r i e  C a n a l  

system u n t i l  about 1892 when they were abandoned as t o  t h a t  use also.  

Thereaf ter  they were maintained fo r  such other use as could be made by 

t h e  Canal Department of the  S ta te  of New York. On May 2, 1912, t h e  
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Canal Board adopted a  r e so lu t ion  formally abandoning them and on May 24,  

1913, the New York S t a t e  Legis la ture  placed them under the c a r e  of t h e  

Co~se rva t ion  Commission "for r e s e r v o i r  purposes f o r  the b e n e f i t  and 

p r o f i t  of the  People of t h i s  S t a t e , "  wi th  s p e c i a l  power t o  r e n t  l o t s  

adjacent t o  t he  reservoi r .  Since then ,  l o t s  have been ren ted  f o r  camp 

s i t e s ,  f i r s t  by the Conservation Commission and l a t e r  by t h e  Allegany 

S ta t e  Park Commission. With the  except ion  of a  small  acreage t h e s e  l o t s  

a r e  located e n t i r e l y  wi th in  the  47.25 a c r e s  acquired from t h e  Seneca Nation of 

.Indians by the  S ta t e  of New York. 

10. I n  January 1924, t he  Seneca Nation of Indians submitted a  

formal p e t i t i o n  t o  the  Commissioners of t h e  New York Land Bozrd seeking  

a  determination of i t s  r i g h t s  t o  t h e  O i l  Spring property,  t h e  s u b j e c t  

of t h i s  ac t ion .  Pe t i t i one r  claimed t h e  lands rever ted  t o  them when t h e  

use f o r  which they had been taken w a s  abandoned. P e t i t i o n e r  a l s o  claimed 

t h a t  it w a s  e n t i t l e d  t o  the  r e n t s  r e a l i z e d  by t h e  S t a t e  of New York from 

cot tage  l o t  r e n t a l s  on the  subjec t  proper ty .  

Tne New York Attorney General advised t h e  Cornniissioners t h a t  t h e  

appropriat ion of the lands w a s  v a l i d ,  t h a t  under t he  laws of New York 

land taken f o r  publ ic  use did not  r e v e r t  t o  t h e  former owner upon abandon- 

ment of t h a t  use,  t h a t  t he  s t a t u t e  of l i m i t a t i o n s  was a bar  t o  t h e  c l a i m  

i n  t he  same manner a s  i n  t he  case of a c i t i z e n  and t h a t  t he  Seneca Nation,  

having been compensated, had no moral r i g h t  t o  t h e  t i t l e  nor t o  t h e  

monies co l l ec t ed  from the r en t s .  The Commissioners followed the  recom- 

mendation of t he  Attorney General and denied t h e  p e t i t i o n .  The S t a t e  

of New York continues t o  claim ownership of the  lands SO appropr ia ted  

and continues t o  exercise  dominion and con t ro l  over the  same. It r e f u s e d  



12 Ind. C l .  Conm. 552 561 

t o  re tu rn  such lands t o  the possession and control  of the  Seneca Nation 

or t o  account f o r  the ren t  and p r o f i t s  from said  lands. 

11. Because of the fac t  tha t  New York was one of the  t h i r t e e n  
6 .  

or ig ina l  colonies, the  legal  t i t l e  t o  the  subject  lands has never been 

i n  the  United Sta tes  and the S ta te  of New York has d e a l t  d i r e c t l y  with 

Indian t r i b e s  claiming lands within i t s  borders. The defendant has a t  no 

time attempted t o  r e c w e r  said lands f o r  t h e  p e t i t i o n e r  o r  e v i c t  t h e  

persons i n  possession thereof. It has not  col lec ted  the  r e n t s  and p r o f i t s  

therefrom f o r  the  benef i t  of t h e  p e t i t i o n e r  and has at no t i m e  rendcred 

any ass is tance  t o  the  pe t i t ioner  fo r  such purpose. Some transactions 

between t h e  pe t i t ioner  and the S t a t e  of New York were held  with t h e  

sanct ion of t h e  Federal Government and some were held  without such 

s a c t i o n .  The S t a t e  of New York, t o  a g r e a t  extent ,  has exercised t h e  
. -- 

usual  prerogatives of swereignty  wer t h e  Seneca Nation of Indians, The 

S t a t e  of New York has provided theweducational  f a c i l i t i e s ,  highways 

through t h e i r  reservations,  medical o r  hea l th  supervision, etc. 

The S t a t e  of New York by l e g i s l a t i o n  gave t h e  Seneca Nation o f .  

Indians author i ty  t o  prosecute a l l  claims t o  p ro tec t  t h e i r  r i g h t s  and 

i n t e r e s t s  t o  the  Allegany, Cattaraugus and "o i l  spr ing reservations." 

' P P r i o r  t o  t h e  appropriation complained of, the  Seneca Nation i n  1848, 

volun ta r i ly  submitted t o  the  j u r i s d i c t i o n  of the  S t a t e  of New York by 

v i r t u e  of i t s  adoption of a Const i tu t ional  Charter which was recognized 

by t h e  S t a t e  of New York. The charter provided t h a t  the*council of t h e  

Seneca Nation of Indians would have power t o  make laws not  inconsis tent  

with the  const i tu t ions  of the  S t a t e  of New York o r  the  United S t a t e s  

I 

. . . . 
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and t h a t  the  laws passed by the l e g i s l a t u r e  of the  S t a t e  of New York 

for  t h e i r  p ro tec t ion  and improvement, 

* * * s h a l l  continue i n  f u l l  force  and e f f e c t  as  h e r e t o f o r e ,  
except so f a r  a s  they  a re  incons is tan t  with the  provis ions  
of t h i s  cons t i t u t ion  or cha r t e r .  

The Office of Indian  Affairs of the United S t a t e s  a l s o  recognized 

new form of government of the  Seneca Mation and advised i t s  members 

t h a t ,  

The new form of government of t h e  Indians ;' * w i l l  be 
recognized by tbe  Government, and so f a r  a s  may be necessary,  
the  r e l a t i o n s  of the Government with those  Indians  w i l l  be 
made t o  conform there to .  

12. After  considering a l l  t he  evidence presented i n  t h i s  case  and 

the record a s  a whole, including the  arguments of both p e t i t i o n e r  and 

defendant a s  they r e l a t e  t o  both l e g a l  and f a c t u a l  ques t ions ,  t h e  C a -  

mission f i n d s  t h a t  defendant did not v i o l a t e  any duty o r  o b l i g a t i o n  

toward p e t i t i o n e r  and i s  not gu i l t y  of a lack  of f a i r  and honorable  

dealings under the  Indian Claims Comiss ion  Act. W e  f i n d ,  t h e r e f o r e ,  

t ha t  p e t i t i o n e r  i s  not  e n t i t l e d  t o  recover .  

Arthur V. Watkins 
Chief Commissioner . 
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Associate Commissioner 

T. Harold Sco t t  
Associate Commissioner 




