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OPINION OF THE COMMISSION

Watking, Chief Commiésionér, delivered thé opiﬁion of the Commission.

On July 2, 1958, this Commission decided that the ancestors of two
tribal claimants, the Iowa Nation and the Sac and Fox Nation, aboriginally
owned and ceded to the United States two scparate tracts in northern
Missouri under the treaties of August &, 1824 (7 Stat. 229; 7 Stat. 231),

434 L] ) - . -
The Towa Tribe of the Iowa Reservation in Kznsas and Nebraska et al.,

v. The United States, 6 Ind. Cl. Comm. 464.



12 Ind. Cl. Comm. 487 - 520

Now we must properly evaluate ecach tract, that is, we must estimate
* their fair market value as of the effcctivé date of purchase, and having
made these determinations, we must then decide whether the United States
paid an unconscionably low consideration to each tribe as would permit
the tribal claimaﬁts herein to recover further compensation. The agreed
date of valuation is January 18; 1825. On that day President Monroe
officially proclaimed both treaties "in pursuance of the édvise and con-
sent of the Senate as expressed by their resolutions of the thirteenth
inst;nt." (Comm. Fdg. 25)

In narrowing the issues as stated above, this Commission rejects
as inapplicable to the facts in this case, two theories of recovery
advanced by both tribal claimants, but more ftrongly urged upon us by
the Iowa Indians.

Under the first theory of recovery, it is contended that there was
no actual or open market for the ceded tracts on the agreed evaluation
date, nor, and what is more important, is there any evidence upon which
this Commission could rightfully fix an 1825 fair market value, . Therefore,
argue the petitioners, the tribal claimants are entitled to be cq@pen-
sated for the ceded tracts at the rate of $1.25 per acre, which figure
was the then prevailing statutory minimum price for the purchase of

government lands. (Citing The Miami Tribe of Oklahoma et al., v. United

States (1956) 175 Fed. Supp. 926, and New York Indians v. United Statcs

170 U. S. 1, 18 S. Ct. 735, 42 L. Ed. 1163) The Coumission will concede
that there was no open or actual market for these lands in the true
sense of the vord as of the effective cession dates, but our numerous

and detailed findings made herein attest to the plain fact that the
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Commission has found more than ample evidence upon which to estimate
~ their 1825 fair market value. 1In so doing we have simply followed
the criteria set down by the Court of Claims in the case of Qtoe and

Missouri Tribe of Indians et al., v. United States, 131 Ct. Cls. 593,

2 Ind. Cl. Comm. 335, and repéatedly followed by the Commission in many
bther cases where, as here, there has been no actual open market for
ceded Inéian lands at the time of cession. As stated by the Céurt of
Claims in the Otoc case, (p. 633, 634)

In the absence of a market at the time in question, and
therefore the absence of evidence of 'market value' in the con-
ventional sense, this court and the Commission have taken into
consideration numerous other factors in determining the value
of lands ceded by the Indians.

% % k%

This method of wvaluation takes into consideratiom whatever
sales of neighboring lands are of record. It considers the
natural resources of the land ceded, including its climate,
vegetation- including timber, game and wildlife, mineral re-
sources and whether they are of economic value at the time of
cession, or merely of potential value, water power, its then
or potential use, markets and transportation - considering
the ready markets at that time and the potential markets.

(See also, Pavnee Indian Tribe et al., v. United States, 8 Ind.
Cl. Comm. 648, Affirmed April 4, 1962, Ct. Cls. Appeal No.
7-61) .

The second theory of recovery espoused by the Fribal glaimants is
founded upon a purported "constructive trust" thag existed between the
United States and the petitioners' ancestors with respecf to thebgovcrn-
ment's acquisition of the two subject tracts. This theory has nothing
‘to do with fixing a fair market value to the subject lands, but the amount
of any recovery is to be measured by the value of fhc consideration that
the Government>receivcd in disposing of these lands through public sale

or otherwise. As perhaps stated more forceably in the words of the
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Iowa pectitioners,
The essence of the second theory of recovery is that the

Government stands in the position of constructive trustee for

the monetary equivalent in consideration in dollars worth which

it received upon the transfer of the Iowa tract from the Gov-

ermment into other hands. (Proposed Findings of Fact and

Brief on Issues of Valuation and Liability of Iowa Petitionmers,

p. 78)

Briefly then, both claimants contend that the United States finds
itself in the position of a constructive trustee because of its guardian-
ward relationship to the tribal claimants; that the defendant trustee
has breached its fiduciary duties to both tribal claimants from the fact
"* % % that the defendant acquired the land for an unconscionable con-
sideration % * ¥ and further, since "the defendant purchased from the
Iowa Natien (and Sac and Fox Nation) property (-ties) which it was under
a duty to handle or deal with for the benefit of the Iowa tribe (or Sac
and Fox Nation)"* the defendant trustee has been unjustly enriched at-
the expense of the tribal claimants, and the Indians are entitled to
recovery in money an amount equal to consideration received by the Govern-
ment from its disposition of the subject tracts.

Without attempting to answer the petitioners' contentions singly,
the Commission finds that this same equitable theory of recovery was con-

sidered and wholly rejected by the Court of Claims in the case of The

Sioux Tribe of Indians et al., v. United States, 146 F. Supp. 229.

In the Sioux case, the tribal claimants argued that the correct value

of their ceded lands was not the fair market value, or sales value as of

* Proposed Findings of Fact and Brief on Issues of Valuation and
Liability of Iowa Petitioners, p. 135 (parenthetical material added)
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the date of taking, but rather a sum equal to any royalties that could
have been carned from leasing the rights to the minerals contained therein
as well as for payiﬁg for all the timber lands, As stated by the Cour£

of Claims: |

The basis of this theory of compensation is that because
of the alleged legal relationship of guardian and ward existing
between the Sioux and the United States, the United States had
no power to appropriate the ward's property even on paymeat of
its sales value, but only the power to manage that property
for the contiruing benefit of the ward and pay over to the ward
the proceeds realized by the guardian's best efforts . . . The
argument is, in effect, that the guardian-ward relationship
existing between the U. S. Govermment and the Sioux Indians is
the same fiduciary relationship that exists between the guardian
and ward in private law, This being so, the Government's action
in forcing the Indians to cede to it their land was a violation
of their fiduciary duty to their wards to manage its property
to the benefit of the wards, :

Before rejecting the above theory of recovery in the Sioux case, the
Court of Claims reiterated the fundamental principle of the Government's
inherent and paramount right to extinguish the Indian title to land in
which it has always held the fee subject to Indians'’ right of occupancy,
and further, that in accomplishing this purpose; the Government's only
obligaqioq,is to treat fairly yith the Indians. Fair treatment means

that the Indians must be jhstly compeasated for the lands so taken. Then

the court specifically met the issue and disposed of it as follows:

The appellant's reliance on its guardian-ward theory of
determining the conscionableness of the consideration is not
well founded. If the United States was in any legdl sense the
guardian of the Sioux with respect to the property in question,
there might bz some merit to appellant's argument. However,
we do not find that the legal relationship of guardian and ward
did cxist between the United States and the Sioux.. While it
has often been said by this court and the Supreme Court that the
general relationship of the Governmeant to the Indians of the
United Statps is similar to that of a guardian and ward, it has
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never been held that such a general relationship amounts to

a legal guardian ward relationship in the absence of some

specific language to that effect in a treaty, agreement, oOr

Act of Congress. In the absence of such specific language,

the general relationship of the United States to the Indians

has been that of a strong and powerful sovercign to a com-

paratively weak and defenseless people and because of that

fact, the courts have likened the relationship to that of

guardian and ward and held that doubts in treaties and agree-

ments should be resolved in favor of the weak and defenseless

partyin such treaties and agreements. (146 Fed. Supp. 237,

238) ‘

We have carefully considered the language in both 1824 treaties of
cession and have found nothing in either of them that would give rise to
any such fiduciary relationship that would impose upon the United States
the trustee's duty of managing the lands involved herein for the benefit
of the two Indian claimants.” The Iowa petitioners have called our atten-
tion specifically to language in Article 4 of the 1824 Iowa Treaty as

creating the exact trust relationship contended for. Article 4 states

in part that,
The undersigned Chiefs, for themselves, and all parts

of the Ioway tribe, do acknowledge themselves and the said Ioway

tribe, to be under the protection of the United States of Amers

ica, and of no other sovereign whatsoever . . . (7 Stat. 231)
The Sac and Fox petitioners direct our attention to the laﬁguage in Article
1 of the earlier treaty of November 3, 1804 (7 Stat. 84) as accomplishing
the same thing.

The Commission has dealt with the identical contention by the tribal

claimants in the case of The Omaha Tribe of Nebraska et al., v. United

States, 6 Ind. Cl. Comm. 68. In rejecting the argument of the Omaha
Indians, the Commission cited the earlier opinion of the Court of Claims

in the case of The Kansas Indians et al., v. The United States, 80 C. Cls.
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264. 1In the Kansas casc, the Court of Claims explained the content and
purpose of Articlc 3 of the 1815 Kansas treaty of pecace wherein it was
provided that the Kansas Indians ™. . . do hereby acknowledge themselves
to be under the protection of the United States of America, and no other
Nation, Power or sovereign whatsoever . . ." (Art. 3, 7 Stat. 137). The
Court said - (p. 302):

The purpose and effect of the treaty were to place

the contracting parties upon the same footing in every

respect upon which they stood before the war with Great

Britain. No contention is made that the rclationship of

guardian and ward existed between them before the war.

Certainly this relationship could not be created by a

treaty that merely re-established their pre-existing

political relations. The contention that this was the

effect of Article 3 of the Treaty is without merit.

We conclude therefore that the Government‘'s extinguishment of Indian
title to Royce Arca 69 under the two 1824 treaties of cession appears to
be nothing more than outright purchase of the Sac and Fox and Iowa inter-
ests thereto. Whether or not those purchases were made for an unconscion-
ably low consideration is the question we will now decide after determin-
ing as best we are able the ‘1825 fair market value of both tracts.

The area which this Commission has awarded the Iowa claimants is a

rectanéular tract of land in northwestern Missoﬁri lying south of the
‘Iowa state line and containing 1,551,200 acres.‘ It comprises all of
present day Gentry, Harrison, and Mercer counties, practically all of
Worth and Grundy counties, ana the northern portion of Daviess County.
These counties were organized during tﬁe years 1836, 1845 and as }ate as

1861. Surveys of the subject tract did not begin until 1837, some 13

years aftgr it had been ceded, and were not completed until 1845. Lands
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within the Towa tract were not opencd for private entry and sale under
. the bublic land laws until 1839.

The £0pographical and climatic features of the Iowa tract, as well
as its séil, mineral, timbef, and water content, have been detailed in the
Commission's Findings 27 through 30. Briefly, the Iowa tract may be
described as predominantly rolling prairie land with an abundagce of
stfeamé, that give it both an adequate water supply and good drainage.

The largest river flowing through the Iowa tract is the Grand River,
vhich.meanders in a southeasterly direction before emptying into the
Missouri River some sixty miles to the south. There is ample timber
along the stream valleys that would be valuable to potential settlers
for building and fencing materiai, and also firewood. Soil conditions
were relatively good in the Iowa tract. The soil was predominatly of

a glacial till, which is the distrinctive soil feature of northera
Missouri. It was friable, generally well drained, and as of 1825 would
be considered rich, fertile, and above average. There was limestone avail-
able, but it had no commercial value in 1825. There were no other known
mineral deposits of value in the Iowa tract as of -1825.

The climatic conditions that controlled the six months growing season

in northern Missouri show a warm and humid climate in summer and relatively

cold weather in the winter. The annual precipitation varies between 32
and 40 inches of rainfall.

Everything considered, the lIowa tract in 1825 was best adapted for
small subsistence homestead farming with the larger prairie expansc being

ideal for pasturing livestock and horses.

et
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It would be many ycars after the 1824 treaty of cession before the
first settlers would put to good use the lands within the Iowa tract, for,
as we shall discuss further, the Missouri territory was f{irst peopled in

those areas adjacent to its great rivers. Immediately after the close of

the War of 1812, the westward thrust of new settlement and immigration

that crossed the Mississippi River, followed along and filled both sidas;h
of the Missouri River befo;e turning inland. The Jowa tract was unfavor-
ably situated with respect to the path of this mew settlement, and in

1825 there was no real demand for these Iowa lands that would make them
an attractive purchase on the public land market.

Seventy miles gast of the Iowa lands was located the Sac and Fox
traét in the extreme northeast corner of Missouri. It was bounded on
the east and northeast by ;hg u%ssis§ippi River and thg Des Moines River.
The Iowa state line was its nmorthern boundary. The Sac and Fox tract
contains some 1,241,700 acres, and includes all of present day Lewis and
Clark counties, most of Scotlénd County, the ﬁortheastern part of Knox
County, and a ;ﬁall‘segment of Shelby County.

The Sac and Fox tract is also a part of the great north Missouri
glacial plains, and is an area of relatively low.relief, varjing ﬁardly
more than a hundred feet between its highest and lowest elevationms. It
is more level than the Iowa tract with less rough lands. Many small
streéms wind through wide valleys with the watér eventually draining into
the ﬁississippi. A few of the'largcr streams were navigable for a short

distance by small craft. On the eastern boundary of the Sac and Fox



12 Ind. Cl. Comm. 487 _ _ 528

tract there is a wide bottom area of rich alluvial soil fronting on the
iississippi River. This bottom area was and still is gubject to pe;iodic
" inundation.

The timber supply in 1825.was ample in the Sac and Fox tract, although
it was restricted to thése areas along the slopes of the stream val}eys.

Minerals were of no commercial Qalue in the Sac énd Fox trgct as of
1825, | |

The Sac and Fox soil was derived from the same glacial material typi-
cal of ail northern Missouri soils. As of 1825 tﬁese éoils were above
average in quality. Since both the Iowa tract and Sac and Fox ;ract has
been equally glaciated, their surface features and contours were reason-
ably comparable. Based on soil ratings, there is little difference between
the Jowa and Sac and Fox tracts, with little to choose between their over-
all productive cazpabilities (Tr. 494, 495, Testimony of Prof. H. H.
Krusekopf). |

The Commission is of the opinion that like the Iowa tract, the lands
within the Sac and Fox tract seem best adapted in 1825 to small scale or
subsistence hcmestead farming with the level prairie lands being utilized
for grazing pu&poses.

The Sac and Fox tract did enjoy one great advanfage over the Iowa
lands. It was readily accessible to and from the more populated areas
via the great Mississippi River. While the tide of new immigration into
Missouri during the ecarly 1800's was not directed primarily up the Miss-
issippi River, yet in the pre-1824 treaty days, therc were settlers en-

sconced on several of the small streams that flowed throush the extreme

e
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southern portion;of the subject tract and in the arecas immecdiately to the
south. These streams, such as the Jeffreon, the North Fabious, the Wyaconda
and Fox rivers, were navigable for short distances and flowed easily inio
the Mississippi River. 1In fact, there is no point within_the Sac and Fox
tract that can be céunted more than 30 milés from cither the Mississippi
River or the Des Moines River. While 1825 steamboat travel on the Missis-
sippi north of St. Louis is qug;tionable, flatboats and keelboats could
reach its upper regions ana also ascend the Des Moines.

The 1825 Missouri traveler heading north could apprcach the southern
boundary of the Sac and Fox tract by a road that extended as far as
Palmyra. This was a small town in Marion County located just outside of
the Sac and Fox tract. There were also two other nearby towns in exist-
ence as of 1825. One was the tiny scttlement of Wyaconda, that was
situated at the mouth of the Wyaconda River on the Mississippi River
within the Sac and Fox tract. The other was the town of Hannibal in
Marion County, which was also located'on the Mississippi River ten miles
south of'Palmyfa. Actually, there had been settlers living in the Salt
River area below the Sac and Fox tract as early as 1816. Another dis-
tinctive feature of the Sac and Fox tract at the time it was ceded, was
the‘fact that the Government had already surveyed a goodly portion of the
area'as early as 1818. In addition there had becen at least 644 public
land sales within the tract during the years 1818 and 1819. We shall com-
ment further on these sales.

All this ﬁre-trcaty activity both within and without the Sac and Fox

tract indicates to the Commission that these lands were readily accessible
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to potential settlers, and that, unlike the situation surrounding the
iowa tract,lthere existed a limited demand for settlement of at least
the southern poftion of the Sac and Fox tract.

The Commission has gone into considerable detail in its findings
of fact to outline the history of the early settlement of the northern
Missouri up to the 1824 treaties of cessiﬁn, including its economic and
political development. We have shown that, after the United States ac-
quired the Missouri territory as part of the 1803 Louisiana Purchase,
there was concluded two important treaties of cession with the n¢ighbor-
ing Sac and Fox Indians in 1804 (7 Stat. 84), a?d with the Osage Nation
of Indians in 1808 (7 Stat. 107). Those two treaties seemingly extingu-
ished all Indian title to those lands north of the Missouri River, aﬁd
their proclamation was an important factor in stimulating further settle-
ment westward along both sides of the Missouri.

In 1807 the two sons of Daniel Boone settled down on the Missouri
River north of the Osage River in an area scon to be well known as the
"Booneslick" area. This "Booneslick" area began to grow alm&st immedi-
atelyf In 1811 there weré at least 75 families located there. Vhile
the town of St. Charles, Missouri, which is located aﬁout 20 miles wp
the Missquri, had been established during the prior Spanish regime, its
population rarely exceeded a hundred families prior to 1803. However,
by 1811 its population excecded a thousand souls.

The War of 1812 put a brake on the flow of immigration into the
"Booneslick" area, but immediately after the closc of hostilities the

settlers began again to come in great numbers. In 1814 the entire
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Missouri population was nearly 25,000. 1In 1816 the area just north of

the Missouri River and above the mouth of the Osage River was formed into
Howard County, and the town of Franklin was set up in 1817 as its county
seat, By 1818 Franklin had at least a 150 houses and was a thriving com-~
munity. Further up the Missouri River the town of Chariton was established,
and nearly five hundred inhabitants could be found living there and in the
surrounding area. By 1820 there were over 21,000 people living in the
"Booneslick" area, or nearly one-third of the entire Missouri populationm.

In 1820 the Missouri legislature established eight new counties

along both sides of the Missouri as far as its then western border. The
pattern of settlement in Missouri westward continued along both sides of
the Missouri River, with the new settlers preferring the river lands and
the adjacent stream valleys that provided the needed timber and the easy
access to the main artery of tranmnsportation, the Missouri River, The
development of the inland and plains area was to come at a later date.
By 1820 over eighty percent of the male population was now engaged in
some form of agricultural activity, and the farmers of that day still
preferred to clear the wooded areas along the streams, rather than to
tackle the tough prairie sod.

Between 1803 and 1820 Missouri experienced relative prosperity
centered around its growing farm economy. The influx of new settlers
provided a local market for surplus farm products. In 1819 the United
States had slipped into a general depression, but its effect did not
reach Missouri until the early 1820's, when there was experienced a notice-

able drop in local farm prices as well as a drop in new immigrants.
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Money never was too plentiful in Missouri in these early days. There
were no banks and borrowers relied on private investors for loans upon
which the Frontier interest rate was nearly 10 percent. By 1824 the
economy began to firm up and there was an increase in new settlers, who,
as soon as they arrived, would need land upon which to settle themselves
and their families. Seemingly, as it developed, there was more than an
adequate supply to satisfy their immediate demand.

As early as 1816 the Congress had authorized the survey of all public
lands in the Missouri territory to which the Indian title had been extingu-
ished. Two years later the then northern and western boundary lines of
Missouri had been surveyed as well as some 9 million acres of public
lands. By June 30, 1824, nearly 15 million acres of surveyed public lands
were available for original entry in Missouri, and by the end of that year
there were over 350 townships, some 8 million acres, north of the Missouri
River that were subject to original entry.

Prior to the Act of April 24, 1820, (3 Stat. 566) public lands could
be purchased for $2.00 per acre on credit in minimum tracts of 160 acres.
Thereafter the minimum price was reduced to $1.25 cash with the minimum
acreage fixed at 80 acres. The public land sale records for Missouri
show that, between the time the first public lands were sold in 1818 up
until June 30, 1824, only 789,866 acres were sold, with the greater part
being purchased in the years 1818 and 1819 while the credit system was
still in effect. Obviously, during this period the supply of public

land far outstrip the demand.
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In 1821 some 400,000 acres of land were opecned for public sale in
the extréme western portion of the Séate. These lands bordered on the
Missouri River and were.almost due south of the Iowa tract. The choice
sites éloﬁg the Missouri River were first taken up, but 3fter five years
on the market, only 9 percent or 36,000 acres had been sold.

East of the above lands there had been surveyed in 1816 in the north-
ern part ﬁf what then Qas Howard Cﬁunty a tract of some 500,000 acres,
known as the military bounty lands. These militafy bounty lands were in
fact a part of a larger 800,000 acre tract that was situated south of, but
reasonably near, both the Iowa tract and the Sac and Fox launds. The evi-
dence and tesfimony adduced at trial showed that, for our purposes, the
military bounty lands waré reasonably comparable to both the Iowa and
Sac and Fox tracts in physical chafacteristics and overall produétive
capabilities. Through the petiﬁioners' efforts there is in evidence a
collection of deed agbstracts covering several volumes, which purport to
show private cénveyances of 40 acres or more, made between 1819 and 1830,
of lands both within the military bounty tract, and of lands between the
military bounty tract and the Missouri River. There is also fﬁcluded
some of the "Booneslick" area on the north side of the river.

With the organization of-Chariton County in 1820, it thereafter con-
tained the bulk of the military bounty lands. An examination of the deed
records from Chariton County covering sales of the military bounty lands
shows that, between 1819 and 1830, 150,101 acres were sold for a recited
consideration of $132,694, or at an average per acre price of $0.84. Very

likely most of these sales involved unimproved lands, since many of the
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grantors holding these military warrents lived grecat distances {rom the
military tract, and pr;ferred selling their patents rather than moving.
Most of the military bounty sales had occurred during the years 1818 and
1819, and the Commission found strong evidence of speculative purchasing.
One purchaser acquired over 10,000 acres at an average per acre price of
$0.19, vhile five individual grantees mangged to'accumulate 51,000 acres
of military bounty lands for an average price of near $0.70 per acre.

The lands south of the military lands, particularly in the first
several tiers of townships bordering the north side of the Missouri
River, were sold at a much ﬁigher price. These lands were near the towns
of Chariton and Franklin and some of the older Booneslick settlements.
These particular townships had been opened for original entry as early
as 1818 and 1819. ﬁetween 1818 and into the early part of 1825, the
deed abstracts from Howard County show some 150 private sales of 40 acres
or more in which nearly 41% thousand acres were sold at an average per
acre price of $3.28. We noted some resales, and also that it was impos-
sible to determine from the property descriptions the nature and extent of
any improvements, .

The petitioners have put in evidence abstracts of private sales made
within the Sac and Fox tractAcovering the 23 year period 1826 through
1848. These abstracts were taken off the deed records of Marion, Lewis,
Clark, Scotland, and Knox counties, with the first transactions being
recorded in Marion County in 1826. Up u.:il 1830 only 22 private sales

had been recorded in the entire Sac and Fox tract. The totals from all
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five counties shéw that Auring the 23 years that were covered just over
193,000 acres were sold at an average per acre.price of $2.73‘(Finding
64). 1In the case of the;e sales the Commission was unable to determine
from the deed descriptions the nature, extent, and quality of any improve-
‘ments. | | |

As we mentioned earlier, public land sales in the Sac and Fox tract
began as early as 1818, and for the two year period 1818-1819, some 644
ﬁublic land sales took place within the Sac and Fog tract and in the area
immediately to the south. Most of their transactions were credit sales
when the minimum price was $2.00 per acre and the minimum acfeage unit
that could be purchased was 160 acres. With the abolition of credit
sales in 1820, those who had acquired iands on credit, if they so desired,
were now permitted to relinquish. any unpaid acreage they had contracted -
for, or else, they could relinquish ﬁha: which they-had paid for, and take
credit on other lands that now could be purchased at the minimum price
of $1.25 per acre cash and in smaller 80-ac¢re units. Many credit pur;
chasers did inAfagt take aanntage of these liberal provisions by aban-
doning their holdingé in the Sac and Fox #rea, énd relocating on new sites
further south., After 1820 public land sales in the immediate Sac and Fox
area practically ceased. 1In fact only 19 cash transactions involving
public lands were noted in the Sac and Fox tract between the years 1819
and 1824,

While the abolition of the credit system certainly contributed to
the diminished sales of public lands in the Sac and Fox area, the fact

that Sac and Fox Nation did not yet cede its tribal interest therein
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until 1824 must also be considered a factor. Nevertheless, there were
. vast amounts of public land aﬁgilable to potential settlers in eastern
Missouri during the middle 1820'5, and this overabundance at $1.25 per
acre could not help but depress and control the price of private sales,
not only in 1825, but for many years thercafter.

Mr. Arthur S. Kirk, a qualified land appraiser, was offered by the
defendant as an expert witness, and in the course of his testimony Mr.
Kirk was permitted to expfess an Opinioﬁ relative to 1825 fair market
value of the Iowa and the Sac and Fox tfacts. Mr, Kirk had also prepared
and submitted an evaluation report on the two tracts. The historical
and documentary material contained therein was most helpful to this
Commission in arriving at its own independent appraisal of the two tracts.
Mr. Kirk made a personal inspection of both tracts, and indicated that he
pérsonally relied upon the market data, or comparable sales approach, in
reaching his conclusions on vaiue. He testified thaﬁ he attempted to put
himself in the shoes of a potentiai 1824 buyer, who was willing and 2ble to
bﬁy the subject tracts, and in this role, he considered among other things,
the evidence of public znd private séles of small tracts in and about the
two &feag as of 1824, the amount of otﬁer land available on the 182§ land
market and its proximity to the tracts, their relati&e accessibility,
the topographical features and the soil conditions of the two tracts,
the available timber, minerals, and water supply: the climate, the exist-
ing transportation facilities, the population growth, and the general

economic and political factors that would influcnce the 1825 land market.
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Mr. Kirk pictured both subject tracts as having no commercial or
industrial use as of 1825, but were best adapted to small scale farming
and for the raiéing of livestock. 1In his considered opinion the Iowa
tract ﬁad.an 1825 fair market value on the average of $0.20 per acre,
while the Sac and Fox tract, having easier access to the Mississippi,
had an 1825 market value on the average of $0.30 per acre.

While Mr. Kirk's testimony was, as was the testimony of all the
expert witnesses, indeed enlightening and most helpful, the Cqmmission
has exercised its own independent judgment in arriving at an 1825 esti-
mate of the fair market value of the two subject tracts. Considering
the topographical and physiographic features of both tracts, as well as
soil qualities and ovefall productive capabilities consistent with the
highest and best use, the Commission finds little to choose betﬁeen the
two areas. However, we must give a distinct advantage to the favorable
location of the Sac and Fox lands ia 1825.

After the close of the War of 1812, northeastern Missouri managed to -
catch some of the new immigration and settlement that expaﬁded across
the Mississippi River into the Missouri territory, and theﬁ spread west-
ward alongz both sides of the Missﬁuri River. There was even a limited
demand for lands within the Sac and Fox tract several years prior
to the 1824 treaty of cession. A goodly portion of the subjéct
tract had been surveyed in 1818. in the two_yéars that followed thecre
were recorded the first public land sales of Sac and Fox lands. At

treaty time there existed several small settlements within the

-
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subject tract and in the adjacent arcas to the south. The first private
sales of Sac and Tox laﬁd were recorded in '1826. | |

On the other ﬁand, the Iowa tract lay well to the north of the 1825
‘tide of immigration. That there was no demand for the Iowa lands immedi-
Ately_after the 1824 treaty of cession, is attested to by.the fact that
they Qere not surveyed aqd offered for public sale until some 15 to 20
years after they had been ceded.

The Iowa lands did have value though even in 1825, and we have found
ample evidence upon vwhich to estimate that value. In so doing the Com-
mission has considered the 1825 topographical features of the Iowa tract,
its natural resources, soil quality, timber, water, and mineral vaiue,
its ncarness to market and transportation facilities, as well as the mass
of evidence showinglthe public and private land sales of small tracts in
thé adjacent areas to the south and southeast of the subject tract, which
for valuation purposes, we have found to be réasonably comparable.

Based upon the findings entered herein, and all the evidence in the
record, the Commission i; of the opinion that aé of January 18, 1825,
the Iowa tract,’ containing 1,551;200 acres, had a fair market.value of
$698,040.00, or an average value of_$0.45 per acre.

On the same basis and considering all the factors as enumerated
above and applicable to the Sac and Fox tract, the Commission is of the
opinion that as of January 18, 1825, the Sac and Fox tract, containing
1,241,700 acres had a fair market value of $993,360.00 or an average
value of $0.80 per acre.

As consideration for entering into a treaty of cession, and for

ceding all their right, title, and interest to Royce Area 69, the United
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States, under the 1824 Iowa treaty, agreed to pay to the Iowa tribe

five hundred dollars in.cash and merchandise, plus five hundred dollars
annually for a period of ten years. It was further provided that as

long as the President deemed it expedient, the United States was to

- provide blacksmith §ervices and to supply the Iowa tribe with nccessary
farm uten;ils, livestock, and agriculturzl assistance. The defendant put
in evidence a Government Accounting Office report which detailed all dis-
burseménts made to the Iowa Tribe or Naﬁion of Indians under the 1824
Iowa treaty of cession. The Commis;ion has found that, pursuant to said
treaty, the United States disbursed for the benefit of the Iowa Tribe

the sum of $19,846.23 which sum, when coﬁpared to 1825 fair market value
of the Iowa tract of $698,040.00, was payment of an unconscionzble con-
sideration within the meaning of the Indian Claims Commission Act; The

- Iowa pgtitioners are therefore entitled to an interlocutory award of
$678,193.77 leés any amounts the defendant may be entitled to set off as
provided for in our Act.

For entering into a treaty of cession and for ceding all their right,
title, and interest to Royce Area 69, the United States, under the 1824
Sac and Fox treaty of cession, obligated itself to pay to the Sac and Fox
Nation the sum of one thousand dollars in cash and merchandise, plus the
sum of one thousand dollars annually for a period of ten years, plus
the sum of five hundred dollars to Maurice Blondeau '"at the request of
the Chiefs of the said Sock and Fox Natiom, . . ." (Art. 3, 7 Stat. 229).

The United States was also to provide blacksmith services to the Sac and
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Fox Nation for as long as the President decms expedient, as well as
supplying fhem necessary farm utensils, livestock, and ag:icultural assist-
ance for as loné as the President deemecd necessary.

From the same Government Accdunting Office report the Commissio§ has
found that the United States, in satisfaction of its 1824 treaty obliga-
tions, disbursed to the Sac and Fox Natioﬂ the sum of $27,799.61, which
sum, when compared to the 1825 fair market value of ?he Sac and Fox tract
of $993,360.00, amounts to payment of an unconscionable consideration
under our Act. The Sac and Fox petitioners are therefore entitled to an

interlocutory award of $965,560.39, less any emounts the defendant may

be entitled to credit against said award as offsets.

Arthur V. UWatkins
" Chief Commissioner

Ve concur:

Wm. M. Holt
Associate Comnissioner

T. Harold Scott
Associate Commissioner






