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BEFORE THE I N D I A N  CLAIMS COMMISSION 

THE PEORIA TRIBE OF INDIANS 
OF OKLAHOMA, ET AL., 

P e t i t i o n e r s ,  ) 

V. 1 Docket No. 314 Amended 

THE UNITED STATES OF AMERICA, 
j 
) 
1 

Defendant. 1 

Decided : Ju ly  29, 1963 

Appearances: 

Jack Joseph, w i th  whom was 
L. L. Rochmes, Attorneys 
f o r  P e t i t i o n e r s .  

W. Braxton M i l l e r ,  wi th  whom 
was M r .  A s s i s t a n t  Attorney 
General,  Ramsey Clark ,  Attorneys 
f o r  Defendant. 

OPINION OF THE COMMISSION 

Watkins, Chief Commissioner, de l ive red  t h e  opinion of t h e  Commission. 

On A p r i l  18, 1961, t h i s  Commission i s sued  i ts  f ind ings  of f a c t ,  
* 

opinion,  and a n  o rde r  i n  t h i s  case,  and among o t h e r  t h ings  determined t h a t  

t h e  defendant  was e n t i t l e d  t o  s e t o f f  a s  a g r a t u i t y  a g a i n s t  t h e  award made 

t o  t h e  Wea Tr ibe  o r  Nation the  f a i r  market va lue  of t he  Wea's undivided 

one-half  i n t e r e s t  i n  t h e  250 s e c t i o n  g r a n t  made j o i n t l y  t o  t h e  Piankashaw 

and Wea Ind ians  by t h e  Treaty of October 29, 1832 (7 S t a t .  410). 

The t r i a l  on the  i s s u e  of t h e  f a i r  market va lue  of t h e  1832 j o i n t  

g r a n t  has  been completed, and both s i d e s  have submit ted t h e i r  proposed 

* 9 Ind. C 1 .  Comm. 274. 
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finciings of f a c t  and hav2 b r i e f e d  t h e  i s s l ~ e .  Whlle t he  v a l ~ a t i o n  ev idence  

i s  meager, t 3 e  ComLssLon bee2 able co e s t i n a t e  t h e  f a i r  market v a l u e  

cf t h e  jo inc  g ran t  a s  of F e b r ~ a r y  9 ,  i.833, t he  da t e  c z  vk ich  the  S e ~ a t e  

formal ly  r a t i f i e d  t h e  1832 Piankashaw-Wea Treaty.  For t k  sake of con- 

veniezce we s h a l l  r e f e r  t o  t h e  lazds  i n  ques t ion  a s  the  s a b j e c t  t r a c t  o r  

s u b j e c t  lands,  having i3 mind t5at we a r e  concerned only w i t h  t2e Wea 

i n t e r e s t  t he re in .  

The s u b j e c t  t r a c t ,  t oge the r  wi th  t h e  150 sec t ions  o f  l aad  a d j o i n i n g  

on t h e  w e s t  t h a t  belonged t o  t h e  Peo r i a s  and Kaskaskias by v i r t a e  o f  t h e  

Trea ty  of October 27, 1832 (7 S t a t .  403),  makes cp a s i n g l e  t r a c t  which 

i s  r e a d i l y  i d e n t i f i e d  on Royce's Map of Kansas 2 a s  Areas 326, 327, and 328. 

To be more s p e c i f i c ,  t h e  s u b j e c t  t r a c t  i s  south of t h e  Kansas R ive r  

i n  e a s t e r n  Kaasas, and extends some 15 mi les  along t h e  Kansas-Missouri 

l i n e .  It i s  16-2/3 m i l e s  wide, and i t s  no r theas t  corner  is  roughly 30 

m i l e s  sou th  of Kansas Ci ty ,  Missouri ,  and t h e  confluence of  t h e  Kansas 

and Missour i  Rivers .  The e n t i r e  a r e a  i s  confined e n t i r e l y  w i t h i n  t h e  

n o r t h e a s t e r n  p a r t  of p re sen t  day M i a m i  County, Kansas, 

A t  t h e  t ime of t h e  1832 g r a n t ,  t h e  sub jec t  t r a c t  was p a r t  and 

p a r c e l  of  what was e x c l a s i v e l y  Ind ian  country. Apart from t h e  m i l i t a r y  

encampment a t  For t  Leavenworth, t h e r e  were no known settlements e x i s t i n g  

wes t  of t h e  Missour i  s t a t e  l i n e ,  The n e a r e s t  s e t t l emen t s  of consequence 

a t  t h i s  t i m e  were loca ted  i r l  and about th2  Kansas Ci ty  a r e a  a long  bo th  

s i d e s  of  t h e  Missouri  River.  

There w a s  no a c t u a l  market f o r  t h e  sxb jec t  lands a s  of  t h e  d a t e  of  

t h e  g ran t ,  f o r  they  were then  t h e  proper ty  of t he  I ~ d i a n s ,  and, a s  sub- 

sequent  even t s  showed, they woald remain so a t  l e a s t  mt i l  t h e  l a t e  1850 ' s .  
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Nevertheless they were worth something, and i n  t h e  absence of any such 

ac tual  market, and for  the l imited purpose i n  t h i s  case ,  t h e  Commission 

believes tha t  there  i s  s u f f i c i e n t  evidence upon which t o  give a n  

estimated f a i r  market value a s  of February 9 ,  1833. 

The Commission has found t h a t  i n  1832 the  p o t e n t i a l  s e t t l e r  i n  t h i s  

general area was primarily a farmerand preferred  land t h a t  provided him 

with s u f f i c i e n t  timber and water. Thus we would look f o r  s i t e s  near and 

about the r i v e r s  and streams, fo r  the re  he would f i n d  timber. An examin- 

a t i o n  of the survey notes covering the  subject  t r a c t  ind ica tes  t h a t  i n  

about hal f  of the  townships the re in  the re  was useable timber, comprising 

f o r  the  most pa r t  oak i n  i t s  severa l  a v r i t i e s  as w e l l  a s  hlckory, elm, 

and walnut. Apparently the re  w a s  s u f f i c i e n t  water ava i l ab le .  Although 

the  streams w e r e  few, the  survey notes ind ica te  t h e  presence of n a t u r a l  

springs i n  severa l  of the  townships'. The s o i l  content  was genera l ly  

ra ted  good throughout the  area. The annual r a i n f a l l  i n  t h i s  p a r t  of t h e  

country averages 30 t o  34 inches. 

W e  have found tha t ,  with the  exception of t h e  choice lands c l o s e  

t o  the  Missouri River, the  subject  t r a c t  compared favorably  wi th  t h e  

Missouri lands immediately t o  the e a s t  with respec t  t o  cl imate,  s o i l  

content ,  timber and water. We have a l s o  concluded t h a t  t h e  s u b j e c t  

t r a c t  was best adapted a t  t h e  time of the  grant  f o r  subsis tence  homestead 

farming. 

While the  subject  t r a c t  was only 30 m i l e s  south of Kansas Ci ty ,  

Missouri, and t h e  confluence of the  Kansas and Missouri Rivers,  i t s  
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a c c e s s i b i l i t y  by water was l imi t ed .  The Marais de Cygnes, o r  Osage 

River ,  flows throagh t h e  southwest corner  of t h e  t r a c t ,  bu t  i t s  naviga-  

b i l i t y  t o  any ex ten t  I s  ques t ionable  beyond t h e  small  boa t  s tage .  

As of t h e  d a t e  of t h e  1832 g r a n t ,  wes te rn  se t t l emen t  a-long both s i d e s  

of t h e  Missouri  River had stopped a t  t h e  Missour i  s t a t e  l i n e ,  and was 

beginning t o  extend i t s e l f  some d i s t a n c e  n o r t h  and soc th  o f  t h e  r i v e r .  

By 1830 a  cons iderable  popcla t ion  had b u i l t  up arouad t h e  Kansas C i t y  a r e a .  

Clay County, Missorrri, j u s t  n o r t h  of t h e  Missoz r i  River ,  showed a n  1830 

popu la t ion  of 5,330, whi le  on t h e  south  s i d e  i n  Jackson County, Missour i ,  

t h e r e  was a recorded popula t ion  of 2,823. 

Jackson County, Missouri,  had been organized i n  1826, and by 1828 

t h e r e  had been o f f e r e d  f o r  pub l i c  s a l e  i n  t h e  county some 160,371 a c r e s  

of government land. By 1832 some 31,344 a c r e s  had been purchased a t  $1.25 

pe r  a c r e  w i t h  some of t hese  sales south  of t h e  Missouri  River  o c c u r r i n g  

w i t h i n  9 t o  12 mi les  of the  s u b j e c t  t r a c t .  S a l e s  of government l ands  n o r t h  

of t h e  Missour i  River  i n  western Missouri  had been tak ing  p l ace  s i n c e  1821. 

The Commission heard testimony from Dr .  William G, Murray, a 

q u a l i f i e d  a p p r a i s e r ,  who appeared as a n  e x p e r t  witness  f o r  t h e  Government, 

and who has  t e s t i f i e d  i n  a  s i m i l a r  capac i ty  i n  o the r  c a s e s  be fo re  t h i s  

Commission. 

I n  con junc t ion  wi th  h i s  testimony, D r .  Murray produced w r i t t e n  

e v a l u a t i o n  ev idence  covering t h e  sub jec t  land,  which material had been 

gleaned from h i s  e a r l i e r  eva lua t ion  r e p o r t  i n  Dockets 1 1 - A  and 138. D r .  

Murray's tes t imony touched upon many of t h e  m a t t e r s  we have j u s t  d i s -  

cussed,  and h i s  w r i t t e n  ma te r i a l  contained much use fu l  in format ion  which 
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aided t h e  Commission i n  reaching i t s  independent conclusion on t h e  f a i r  

market value of the subjec t  t r a c t .  D r .  Murray's use of t h e  comparable 

s a l e s  approach was r e s t r i c t e d  t o  the  government s a l e s  program i n  nearby 

Missouri.  H e  concluded from t h e  evidence i n  h i s  r e p o r t  t h a t ,  a s  of t h e  

e f f e c t i v e  d a t e  of t h e  1832 Piankashaw-Wea grant ,  the  s u b j e c t  t r a c t  had a 

f a i r  market va lue  of $0.30 pe r  acre .  

The Commission, i n  cons ider ing  a l l  t h e  pe r t i nen t  f a c t o r s  i n  t h e  r e c s r d  

t h a t  would a f f e c t  va lua t ion ,  agrees  w i th  D r .  Murray's conc lus ion  t h a t ,  

i f  t h e  sub jec t  lands had been o f f e r e d  f o r  sale as of February 9, 1833, 

t hey  would have been worth $0.30 per  acre .  

Since t h e  Weas enjoyed a n  undivided one-half i n t e r e s t  i n  t h e  1832 

250 s e c t i o n  grant ,  w e  f i n d  t h a t  t h e  defendant i s  e n t i t l e d  t o  s e t o f f  as a 

g r a t u i t y  aga ins t  t h e  award made h e r e i n  $24,000 being t h e  v a l u e  of  125 

s e c t i o n s ,  o r  80,000 a c r e s  a t  $0.30 per  acre .  I n  a l l ,  t h e  Commission 

has  concluded t h a t  defendant i s  e n t i t l e d  t o  s e t o f f  aga ins t  t h e  award o f  

$937,250.00 a s  payments on t h e  c la im and g r a t u i t i e s  a t o t a l  o f  $60,772.70. 

The p e t i t i o n e r s ,  on behalf  of  t h e  Wea Tr ibe  o r  Nation, are t h e r e f o r e  

e n t i t l e d  t o  a n e t  judgment of $876,477.30, f o r  which amount t h e  Commission 

w i l l  e n t e r  i t s  f i n a l  order .  

Arthur V. Watkins 
Chief Commissioner 

W e  concur: 

Wm. M. Holt 
Assoc ia te  Commissioner 

Assoc ia te  Commissioner Sco t t  concurs i n  a sepa ra t e  opinion 
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Scot t ,  Commissioner concurring: 

I n  view of the spec ia l  cf rc~mstances  of t h i s  case, involving 

the claim of the defegdant t o  o f f s e t s ,  a td  i r t  which the  valuat ion 

evidence i n  the  record was s=bmitted sole ly  by the  defendant, I 

concur i n  the  r e s u l t .  Each of these matters must stand 03 i t s  own 

bottom. I n  the  event the re  a r e  f a t a r e  valuat ion proceedings i n  

other cases involving t h i s  land or land i n  t h i s  general area ,  I 

herewith reserve  fu r t he r  considerat io2 of the  qcest ion of f a i r  

market value thereof i n  the l i g h t  of the recsrd  of evidence 

received there in .  

T. Harold Scot t  
Associate Commissioner 




