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BEFORE THE I N D I A N  CLAIMS COMMISSION 

THE PONCA TRIBE OF INDIANS OF 1 
OKLAHOMA, 

1 
and 1 

. 1  
WILLIAM OVERLAND, METHA COLLI~S  , ) 
and JOHN WILLIAMS, a s  represen-  1 
t a t i v e s  of  t h e  PONCA TRIBE and 1 
a l l  t h e  members t he reo f ,  1 

1 
P e t i t i o n e r s ,  ) 

1 
v. 1 

1 
THE UNITED STATES OF AMERICA, 1 

1 
Defendant. ) 

Docket No. 322 

Decided: J u l y  26, 1963 

Appearances: 

Edwin A. Rothschi ld ,  wi th  whom 
was Louis L. Rochmes, 
At torneys  f o r  P e t i t i o n e r s  

Bernard M. Newburg, w i th  whom 
was M r .  A s s i s t a n t  Attorney General ,  
Ramsey Clark,  
Attorneys f o r  Defendant 

OPINION OF THE COMXISSION -- 
S c o t t ,  Assoc ia te  Commissioner, d e l i v e r e d  t h e  op in ion  o f  t h e  Commission. 

The p e t i t i o n e r s  h e r e i n  a s s e r t  a  c l a i m  f o r  t h e  v a l u e  of  c e r t a i n  lands  

l o c a t e d  i n  Nebraska and South Dakota and damages under t h e  p rov i s ions  of  

all of t h e  sub-sec t ions  of  S e c t i o n  two of t h e  Act o f  August 13, 1946. 

The e x t e n t  of t h e  p e t i t i o n e r s '  c l a i m  i s  s e t  o u t  i n  F indings  2 and 3 

o f  t h e  f ind ings  of f a c t  accompanying t h i s  opinion.  
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The p e t i t i o n e r  t r i b e  was s ignatory  t o  a t r e a t y  entered i n t o  a t  

Washington, D. C. by delegates of t h e  Ponca Tr ibe  and a United S t a t e s  

Commissioner, sa id  t r e a t y  being dated March 12, 1858, confirmed and pro- 

claimed on Apri l  11, 1859 (12 S ta t .  997). By the  terms of t h i s   rea at^, 

the  Ponca Tribe ceded t o  the United S t a t e s  " a l l  lands now owned o r  

claimed by them, wherever s i tua teY1I  except a r ese rva t ion  located  on t h e  

Niobrara River and consis t ing  of approximately 60,000 ec res .  

P e t i t i o n e r s  claim t h a t  under t h e  provisions of  the  1858 Treaty ,  t h e  

Ponca Tr ibe  rel inquished t o  t h e  United S t a t e s  a l l  r i g h t ,  t i t l e  and i n t e r e s t  

t o  a l l  t h e  lands which it had held "during t h e  f i r s t  h a l f  of t h e  19 th  

century" f o r  an unconscionable cocs idera t ion,  t h a t  the -cess ion  of such 

lands was obtained through duress, fraud and o t h e r  improper means, t h a t  

the  d u t i e s  of t h e  United S t a t e s  a s  guardian and t r u s t e e  of t h e  Ponca 

Tribe were disregarded and v io la ted ,  and t h a t  a s  a r e s u l t  of t h e  acqui- 

s i t i o n  of such lands from the  Ponca Tribe,  t h e  United S t a t e s  wrongfully 

p ro f i t ed .  P e t i t i o n e r s  a l s o  claim t h a t  lands belonging t o  them were ceded 

t o  t h e  United S t a t e s  by t h e  Sioux Tribe under t h e  Treaty  of September 17, 

1851, known a s  t h e  For t  Laramie Treaty (11 S t a t .  749), by t h e  T r e a t y  wi th  

t h e  Omahas, dated March 16, 1854 (10 S t a t .  1043) and by t h e  Trea ty  w i t h  

the  Pawnees dated September 24, 1857 (11 S t a t .  729). 

The p e t i t i o n e r s  a r e  t h e  Ponca Tr ibe  of Indians of Oklehoma and 

William Overland, Metha Coll ins and John Williams. The Ponca Tr ibe ,  con- 

s i s t i n g  of t h e  por t ion  of the  Ponca Indians now l i v i n g  i n  Oklahoma, was 

incorporated under the  Oklahoma lndian Welfare Act of June 26, 1936, 

. (49 S t a t .  1967); i t s  counsel had been approved by t h e  Secre ta ry  of  t h e  



I n t e r i o r ,  and p e t i t i o n e r s  a r e  authorized t o  prosecute t h i s  c la im i n  a 

r epresen ta t ive  capaci ty  on behalf of t h e  Ponca Tr ibe  of Indians  a s  i t  

e x i s t e d  when i t s  lands were al leged t o  have been taken by defendant. 

The mat ters  now before t h i s  Cormnission f o r  determination a r e  whether 

t h e  Ponca Tr ibe  of Indians held Indian t i t l e  t o  the  a r e a  of land i n  

Nebraska and South Dakota t o  which p e t i t i o n e r s  a l l e g e  i t  he ld  t i t l e  tt 

t h e  d a t e  of t h e  Treaty of 1858 and f o r  which p e t i t i o n e t s  c la im they a r e  

e n t i t l e d  t o  compensation under the  Indian Claims Commission Act, a s  

r e p r e s e n t a t i v e s  of the  Ponca Tribe, and i f  the Commission should f i n d  t h e  

Ponca Tr ibe  d i d  hold Indian t i t l e  t o  any lands, t h e  a r e a  of  such lands.  

Defendant has contended t h a t  t h e  p e t i t i o n e r s  have no c la im because 

t h e y  have not es tab l i shed  t h a t  t h e  fonca Tribe he ld  a b o r i g i n a l  t i t l e  o r  

that it exclus ively  occupied o r  possessed any p a r t  of t h e  lands  i n  

ques t ion,  o r  t i t l e  t o  any land i n  1851, 1854, I857 o r  1858 because t h e r e  was 

no area t o  which i t  could prove continuous and exclus ive  possess ion  

between- 1803, the d a t e  i n  which the  t e r r i t o r y  was purchased from France 

by t h e  United S ta tes  and t h e  dates  of al leged takings.  

The f u r t h e r  ques t ion before t h i s  Commission a t  t h i s  t i m e  i s  whether 

t h e  p e t i t i o n e r s  have es tab l i shed  t h a t  t h e  Ponca Tr ibe  of Ind ians  had o r i -  

g i n a l  Ind ian  t i t l e  t o  a l l  o r  any p a r t  of the lands  involved a t  t h e  t i m e s  

such l ands  were taken by o r  ceded t o  t h e  United S t a t e s  by o t h e r  t r i b e s .  

As  t o  t h e  t e r r i t o r y  w e s t  of t h e  F o r t  Laramie l i n e ,  p e t i t i o n e r s  i n  

a l l e g a t i o n  10, a l leged t h a t  p r i o r  t o  March 12, 1858, por t ions  of t h e  Ponca 

lands  l y i n g  w e s t  of a l i n e  known a s  t h e  Fort Larzmie Boundary "were invaded 

by t h e  Sioux. The remainder of the Ponca country, however, i n c l u d i n g  a l l  
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of the  t r a c t  described i n  Paragraph 9 lylng e a s t  of t h e  For t  Laramie 

boundary, continued t o  be owned and occupied by t h e  Ponca T r i b e  u n t i l  

t h e  execution of the  Treaty of March 12, 1858 . . . 11 

- 
Defendant admits execution of the  por t  Laramie Treaty  da ted  Sep- 

tember 17, 1851, but contends a* t h a t  the  Ponca could n o t  e s t a b l i s h  Indian 

t i t l e  t o  the  lands claimed i n  l i g h t  of h i s to ry ,  and t h a t  t h e  p e t i t i o n e r s  

have admitted invasion and occupancy of the  por t ions  ly ing  w e s t  of  the  - 
F o r t  Laramie boundary l i n e  by the  Sioux p r i o r  t o  t h e  Treaty  o f  1858. 

Fur ther ,  p e t i t i o n e r s  have introduced testimony of an  exper t  wi tness  con- 

cerning occupation and invasion by the  Sioux on t h e  west,  and supplemented 

t h a t  evidence by a map ind ica t ing  t h e  ex ten t  of the  Ponca c la im i n  t h e  w e s t .  

The a r e a  w e s t  of the  For t  Laramie l i n e  i s  not  included w i t h i n  t h e  found a rea .  

I n  addi t ion ,  the  evidence l resented by both p e t i t f o n e r s  and defendant  

e s t a b l i s h e s  t h a t  t h e  a rea  w e s t  of t h e  Laramie l i n e  was'occupied by t h e  

Sioux a s  e a r l y  as  1796, and t h a t  while t h e  Poncas may have hunted i n  t h e  

a r e a  from time t o  time when they were associa ted  wi th  t h e  Sioux, they had 

no p ropr ie ta ry  claim o r  r i g h t  there to .  Both p e t i t i o n e r s '  and defendant ' s  

wi tnesses  and evidence indicated  Poncas d id  not  hunt a t  t i m e s  far t o  t h e  

w e s t  of t h i s  l i n e  because of f ea r  of the  Sioux; t h a t  they a c t u a l l y  ranged 

r e g u l a r l y  only as  f a r  west a s  Long Pine, which i s  loca ted  approximately a t  

t h e  F o r t  Laramie boundary l ine .  

As t o  the  southern boundary of t h e  Ponca claim, t h e  p e t i t i o n e r s  i n  

t h e i r  a l l e g a t i o n  9 i d e n t i f y  i t  with the  Elkhorn River and a n  o l d  Omaha 

v i l l a g e ,  proceeding from there  d i r e c t l y  west t o  the  Black H i l l s .  The 

a r e a  between the  Niobrara River and t h i s  l i n e  has been claimed by t h e  

Pawnees, the  Omaha, Cheyenne, Dakota and Ponca. By s t i p u l a t i o n  i n  Docket 
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No. 10, Pawnee Indian Tribe of Oklahoma v. The United S ta tes  of America, 

i n  which the Ponca Tribe, pe t i t ioner  herein, intervened, i t  was agreed 

tha t  the Ponca Tribe "disclaim as against  the pe t i t i one r  any r igh t  t o  

recovery by reason of the cession t o  the  United S ta tes  by any Indian 

t r i be ,  including the  Ponca t r i b e ,  of any land ly ing  south of s a id  dividing 

l ine," the  dividing l i n e  being a meandering l i n e  following generally the  

divide between the waters of t he  Niobrara t o  t h e  north-and Elkhorn t o  

the  south. The dividing l i n e  so delineated was s t i p u l a t e d  t o  by the  

pe t i t i one r  and defendant i n  the  i n s t a n t  case. 

A s  t o  t he  lands lying eas t  of the  Niobrara River, t he  pe t i t i one r s  

a l l ege  t h a t  the  eas te rn  boundary of t h e i r  lands i s  described a s  "beginning 

a t  a point  where t h e  Ayoway River flows in to  t h e  Missouri River, thence 

southwesterly up along Elk Creek t o  the  Old Omaha Village on the  Elkhorn 

River, tihence west t o  the  Black H i l l s  . . ." They fu f the r  a l l e g e  t h a t  by 

t r e a t y  dated March 16, 1854 (10 S ta t ,  1043), t h e  United S ta tes  obtained 
* 

f r o m  t he  Omaha t r i b e  cession t o  Ponca lands ly ing  both north  and south 

of an east-west l i n e  terminating a t  the  mouth of the  Ayoway River. The 
?. . - 

issde of ownership of lands t o  the  north of t he  east-west l i n e  was 
- . .. * 

% 

determined by the Court of Claims i n  Omaha Tribe v. United S ta t e s ,  53 C. Cls. 

549, and it was held t o  be within the  area t o  which the  Omaha Indians 

held abor ig ina l  t i t l e .  

Subsequently, on August 8, 1951, the Omaha Tribe f i l e d  s u i t  before 

t h e  Indian Claims Commission, t o  obtain  addi t ional  compensation f o r  lands 

lying both north and south of the  Ayoway River l i ne .  The Commission with 

respect  t o  t h a t  land s ta ted:  
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So i t  i s  p l a i n  beyond ques t ion  t h a t  t h e  ownership, and 
t h i s  inc ludes  t h e  :.--,- d a r i e s  and acreage ,  of t he  Omaha 
t o  t he  lands no r th  O L  che A y ~ ~ a y  r i v e r  l i n e  was a rna- 
t e r i a l  l s s u e  before  t h e  Court of Claims i n  t he  former 
ca se  and one t h a t  was v igorous ly  l i t i g a t e d  the  d e t e r -  
minat ion of  which was e s s e n t i a l  t o  t h e  judgment rendered  
i n  t h a t  case .  Therefore,  under t h e  a u t h o r i t i e s  c i t e d  
and quoted from above, t h e  ques t ion  of  t h e  ownership of  
t h e  Omaha t o  t he  nor thern  t r a c t  a s  of t h e  d a t e  o f  t h e  1854 
t r e a t y  i s  fo rec losed  by the  j u d p e n t  .of t h e  Court o f  Claims 
and cannot  now be r e l i t i g a t e d  e i t h e r  a s  t o  Ind ian  t i t l e  o r  
as t o  t h e  boundaries of t h a t  a rea .  

A s  t o  o t h e r  lands ceded by t h e  Omaha l y i n g  south  of t h a t  l i n e ,  

t h i s  Commission found: 

(c )  The record  i s  ba r r en  of any h i s t o r i c a l  documentat ion 
t h z t  t h e  Ponca o r  Pawnee Tr ibes  a t  any time p r i o r  t o  .I855 
e i t h e r  occupied, claimed t o  occupy, o r  sought t b  occupy, any  
p a r t  of t h e  a r e a  i n  i s sue ,  The =elusive use  and occupancy 
by t h e  Omaha T r i b e  i n  t h e  mamer of t h a t  T r ibe  t o  t h e  e n t i r e  
a r e a  i n  i s s u e  was a t  no t i m e  p r i o r  t o  Plarch 16, 1854, d i s -  
t u rbed  o r  defea ted  by t h e  Ponca o r  Pawnee Tr ibes ,  o r  any  
o t h e r  t r i b e s .  (4 Ind.  C1.  Comm. 627-646) 

The Commission f u r t h e r  found t h a t  a t  t h e  d a t e  of t h e  T r e a t y  of 

Pa rch  16, 1854, t h e  p l a i n t i f f  Omaha T r i b e  had t h e  e x c l u s i v e  u s e  and  

posses s ion  o f  t h e  lands s i t u a t e  i n  n o r t h e a s t  Nebraska l y i n g  w i t h i n  t h e  

fo l lowing  boundaries:  

Comencing a t  a po in t  where t h e  w e s t  l i n e  o f  Zange 5 
West of  P r i n c i p a l  Meridian, Xcbraska, i n t e r s e c t s  t h e  
Nebraska-Dakota S t a t e  l i n e ,  thence sou th  a long  s a i d  r ange  
l i n e  t o  where i t  i n t e r s e c t s  S h e l l  Creek n e a r  t h e  n o r t h e r n  
boundary l i n e  of Tp. 21, N., R. 5 West, thence a l o n g  t h e  
meanders of s a i d  s t ream t o  i t s  j u n c t i o n  with- t h e  P l a t t e  
R ive r  i n  Tp. 17 N., R. 4 E, 6 t h  P.M., thence a long  t h e  
P l a t t e  River  t o  i t s  junc t ion  wi th  t h e  Missouri  River ,  
thence  n o r t h e r l y  along t h e  Missouri River  t o  t h e  p l a c e  o f  
beginning,  c o n s i s t i n g  of 5,283,365 a c r e s  from which i s  
excluded t h e  a r e a  descr ibed  i n  Finding No. 27,supra, 
which was reserved  a s  a f o r e s a i d  f o r  p l a i n t i f f s ,  c o n s i s t i n g  
of  301,267.13 ac re s ;  l eav ing  t h e  acreage  of t h e  a r e a  
claimed a t  4,982,097.87. 
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The i s sue  remaining t o  be determined i s  whether o r  not  t he  pe- 

t i t i o n e r s  have es tabl ished t h a t  the Ponca Indians held  undisputed 

t i t l e  over t he  area lying between the  meandering l i n e  t o  the  south 

of the  Niobrara and Ponca Creek on t he  north, t h e  Omaha cess ion  l i n e  

on t he  e a s t  and the  For t  Laramie l i n e  on the  west. 

The pa t te rn  of l i f e  followed by t he  Poncas was t o  p l a n t  near  t h e  

v i l l a g e s  i n  the  ea r ly  spring,  go out  i n t o  the  p la ins  en masse t o  hunt 

buffa lo  i n - t h e  summer, r e t u r n  t o  the  v i l l a g e  acres  i n  t h e  e a r l y  f a l l ,  

and i n  the  winter t o  go out  i n  small groups t o  hunt and t r ap ,  This 

pa t t e rn  was var ied from time t o  time, according t o  repor t s ,  because of 

d isease  and pressure of s t ronger  and l a rge r  t r i b e s  bu t  evidence es- 

t ab l i she s  t h a t  the  Poncas always returned t o  t h a t  pa t te rn .  A s  t h e  years 
I 

went by and t h e  buf fa lo  herds became more and more depleted,  t h e  Poncas 

were forced t o  travel f a r t h e r  and through enemy t e r r i t o r y  t o  hunt. 

However, from the  f i r s t  reference t o  the Poncas i n  recorded h i s t o r y  

u n t i l  immediately p r io r  t o  t h e  t r e a t y  of cession, t h e  Poncas were con- 

s i s t e n t l y  re fe r red  t o  a s  maintaining v i l l ages  on t h e  w e s t  bank of t h e  

Missouri River, on t h e  Niobrara River, and a t  o the r  t i m e s  on Ponca Creek 
. . 

and Bazi le  Creek. The t e r r i t o r y  through which they h a b i t u a l l y  hunted 

and which was h i s t o r i c a l l y  considered a s  Ponca Countrywas between the  

Niobrara River and i t s  t r i b u t a r i e s  on the  south and Ponca Creek and 

i t s  t r i b u t a r i e s  on the  north,  From recorded accounts, t h e  Poncas d i d  

not  c ro s s  the  Missouri River t o  e s t ab l i sh  any propr ie ta ry  r i g h t s  during . 

h i s t o r i c  eras.  The records show t h a t  from time t o  time they were en- 

countered fa r ther  t o  t he  west, north and south, but these  were i s o l a t e d  
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inc iden t s .  The c o n s i s t e n t  impression t o  be gathered f?om h i s t o r i c  

accounts, maps and conclusions to  be drawn from population c h a r t s  a r e  

t h a t  t h e  area  ly ing  between the  Ponca Creek and i t s  t r i b u t a r i e s  and 

the  Niobrara River and i t s  t r i b u t a r i e s  was Ponca t e r r i t o r y  and t h a t  

such t e r r i t o r y  was used by t h e  Poncas i n  such a manner a s  t o  come 

wi th in  the  concept of abor ig inal  o r  Indian t i t l e  subscribed t o  by t h e  

Commission. 

An order determinat ive  of the  r i g h t s  of representa t ion,  i d e n t i t y  

of t h e  land-owning e n t i t y ,  and the boundaries of t h e  a r e a  he ld  by 

abor ig ina l  t i t l e  w i l l  be entered, and t h i s  case k i l l  now proceed t o  

t r i a l  on the  cons ide ra t ion  paid the  Ponca Indians, t h e  acreage acquired  
AG 3 

.I of them and i t s  f a i r  inarket value a t  t h e  date  of taking,  i . e . ,  March 12,  
-cur 

T. Harold S c o t t  
Associate Commissioner 

We concur: 

Arthur V. Watkins 
Chief Commissioner 

Win. M. Holt  
Associa te  Commissioner . ,  

* .. 




