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BZFORE THF, INDI-AD CLAIMS COMMISSION 

PAWNEE INDIAN TRIEE OF OKLAHOX4, 1 
consisting of the four con- ) 
federated bands of Pawnee Indians, ) 
namely: CnauiorGrandPawnee, ) 
Kitkehahki or Republican Pawnee, ) 
Pitahauerat or Tappage Pawnee, 1 
and Skidi, Loup or Wolf Pawnee, ) 

1 
Petitioner, 1 

> 
v. 1 

1 
TRE UNITED STATES OF AMERICA, ) 

. > 
Defendaat. 1 

Decided: July 15, 1963 

Appearances : 

Docket No. 10 

John W. Wheeler, John Wheeler, Jr., 
and Robert L. Wheeler, 
Attorneys for Petitioner, 

Sim T. Carman, with whom were Ralph A. Barney 
and Mr. Assistant Attorney General Ramsey Clark, 
Attorneys for Defendznt. 

OPINION 

PER CURIAM: By order dated September 28, 1962, the-Commission 

allowed the fees of the petitioner's attorneys. The Cammission now hzs 

before it the matter of the attorneys' claimed reimbursable expenses, 

and this is the sole remaining matter now before this Commission. 

The original attorneys' contract was made with Arthur B. Honnold 

who, on Novmber 19, 1954, assigned a one-fourth interest therein to the 

law firm of Wheeler and Wheeler. Thereafter, Honnold having died on 

May 13, 1955, a supplemental attorneys' contract dated August 25, 1956, 
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was made with J o h ~  X. LZkeeler, John Wt.ieeler, J r . ,  and Robert Wheeler, 

a t t o r n e y s  at lzw doing bus ines s  under t h e  f i rm  name of Wheeler and k h e e l e r .  

A l l  of t h e  a t t o r n e y s '  c o n t r 2 c t s  have been approved a s  provided by law and 

a r e  i n  e f f e c t  2t  t h e  p r e s e n t  t ime.  k t h u r  B. Honnold d ied  on May 13 ,  1955, 

and l e t c e r s  or' a b i z i s t r a t i o n  were i s s u e d  by t h e  County Court of McClain 

County, Gkl&oma, t o  h i s  widow, Gesrg ia  W. Honnold, who con t inues  t o  s e r v e  

as e x e c u t r i x  of t h e  e s t a t e .  John X. Wheeler is  XIOW deceased,  and h i s  last 

w i l l  was a d n i t t e d  t o  p roba te  03 B y  6 ,  1963, i n  t h e  County C o ~ z t  of T u l s a  

Ccrmty, Okl.s+i.ma, and L i s  so2, Jokn K i e e l e r ,  Jr., was duly appo in t ed  and i s  

now a c t i n g  as execxtor  of t h e  e s t a t e  05 J o h  M. Wneeler, deceased.  

The p e t i t i o n  f o r  re imbursable  expenses vas f i l e d  on J u l y  20, 1962, and 

was supplemented by 2 p e t i t i o n  f i l e d  on J u l y  25, 1962. I n  a n  amended r e p l y  

f i l e d  November 28, 1962, a n  zddi t io-a1  i t e m  of expenses was claimed.  The 

defendant  hes f i l e d  responses  t o t h e  a t t o r n e y s '  p e t i t i o n s  and o b j e c t e d  t o  

t h e  allowarice of c e r t z i n  i tems.  z?ere h2ve been e x t e n s i v e  r e p l i e s  t o  t h o s e  

o b j e c t i o n s .  Eear ings  have a l s o  bee? h e l d  03 t h i s  rca t te r  on September 14,  

1962, October 21, 1962, and May 9, 1963. 

I n  t h e  o r i g i a z l  p e t i t i o n  t h e  folfowiiig reimburszble  expenses  were 

claimed: 

Expenses of Wheeler azd Wheeler: 

Cash expenses 
I /  

$17,319.97- 
To Ckief 31x1 Eagle f o r  .... . 

i n v e s t i g z t i o n  3,000.00 
To F r z x i s  f l o r a  f o r  e x t r a  

secretarial work on b r i e f s  538.75 
Advznced t o  a p p r z i s e r s  H i t c5 ings  

end Harton 10,000.00 
T e l e ~ k o o e  expense 598.80 

T o t a l  $31,457.52 

1/ The l i s t i q  cf expenses i n  Adde~d-am "A" t o  t h e  o r i g i n a l  p e t i t i o n  does - 
n o t  t o t s 1  chis amounz because of c e r t a i n  m i s s i o n s  end e r r o r s  i n  t h e  
r eco rded  f i g c r e s .  However, t h e  vouchers  znd r e c e i p t s  submi t t ed  do 
t o t a l  $17,319.97. 
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Expenses of Arthur B. Honnold $21,147.71 
(This total includes ~15,000.00 
advanced to appraisers Hitchings 
and Horton) 

In the supplemental petition the following expenses were claimed: 

Wheeler and Wheeler $ 730.56 
Witness. fees of John R,. Houser 10,000.00 

In an amended reply the following expense item was claimed: 

Wheeler and Wheeler $ 268.75 

In the aggregate the claims total $63,604.54 

The defendant has objected to the allowance of certain items claimed 

as reimbursable expenses. In detail those items are as follows: 

Supplemental Petition of Wheeler and Wheeler 

(I) July 19, 1962, travel -- $312.48 
The defendant has no objection to the allowance of $294.48 but protests 

the allowance of $18.00 which represents tvci service expenses. At the 

hearing held on May 9, 1963, Mr. John Wheeler, Jr., testified that that this 

item represented expenses incurred on a trip to Washington which was made by 

airplane. The $18.00 represented payments for taxi service required at 

Tulsa, Oklahoma, =d in Washington, D. C., to and from the airport. Mr. 

Wheeler testified that the taxi expense in Tulsa is $5.00 each wzy and that 

the fare in Washington, D. C., is $4.50 each way. The Commission is of the 

opinion that the $18.00 item should be allowed and therefore we have 

allowed this entire item as a reimbursable expense. 

(2) July 24, 1962, photographs of documents, etc. for 
collection of attorneys' fees -- $164.78 

The charges incurred under this item represent the expenses of com- 

piling information in connection with the attorneys' petition for allowance 
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of expenses. The Cmmission i s  of the  opinion t ha t  these  expenses a r e  

not proper charges a g z i ~ s t  the judgrnect i n  t h i s  case and t h i s  item i s  

disallowed as  a reimburszble expense. 

(3) June 11, 1962, ceieuhone t o  Vashingzon, D.C. -- $3.30 

A t  the  h e z i ~ g  on May 9, 1963, the  defendant withdrew i t s  ob jec t ion  

t o  t h i s  i t e n  and t he  Coxmission allows t h i s  as a reimburszble expense. 

( 4 )  J d y  23, 1962, ex?esses cf csmputations p r i o r  t o  
seCElernent of case  -- $250.00 

C.e defendant hzs withdrasm any objections t o  zllowance of t h i s  item 

end tfie Ccn;cissiorr has  found tha: t h i s  is ar; al lmiable  item or' expense. 

(5) 1959 - Witness f e e s  of J ~ k n  R. Zouser -- $10,000.00 
znd 

(45) ( G r i g i n d  p e t i t i o n  of Wheeler 22d Wheeler) 
August L8, 1958; Septeirher 18, 1958; Decenber 15, 1958, 
advence f o r  f e e s  t o  appraiser  f o r  clzim=zits -- $25,000.00 
($l5,OOO.OO advgnced by HcZ3oid; $10,000.00 adva~lced by 
ISnezler zrzd Wheeler) 

Item No. 5 (Wi:aess f e e s  of Johr? 8. Eouser -- $10,000.00) and Item 

No. 45 of t'ne o r i g i n a l  p e t i c i o a  of Wheeler =rid S.fieeier (Advznce f o r  f e e s  

t o  appraiser  f o r  claimants -- $25,000.00j will be considered togekher 

because they 2re. bcth f o r  t h e  a l b ~ w z i r ~ e  of zztorziey expeases f o r  exper t  

witnesses ucder the  Claims Act. Ia o l e  case t6e  claim (No. 5 )  i s  f o r  

fees  due a witr i2;s  11r~der t 5 e  claim tkzt t3e ~ z t i t i o s l i z g  ztrorneys had 

cozmitted themselves t o  pzy t32se  f e e s  regzrdless  of z3e outcome of the  

case, znd t h e  o ther  (KO. 45) i s  f o r  a a v a x e s  made t o  .expert i ~ i t n e s s e s  by 

the a t torneys  f o r  w5ich they now claim cmpensat ion out  of the judgment. 

(5) 1959, Witness feeo of Jotrn R.  Hczser - $10,000.00 

This clairn (5) as a2 a t t o rney ' s  expense, which t h e  p e t i t i o n i n g  

a t torneys  f e e l  they should be ccmpensated f o r  under Sect ion 15 of the 
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Claims Act, i s  based on t h e  employment of M r .  John R .  Houser, an economist, 

by Arthur B. Honnold, the  f i r s t  contrac t  a t to rney  who represented t h e  

Pawnee Tr ibe  of Oklahoma i n  Docket No. 10. A t  t h a t  time M r .  Honnold d id  

not have any assoc ia tes .  He enployed M r .  Houser t o  do research and t e s t i f y  

as  an exper t  witness i n  the  valuat ion s t a t e  of t h e  claim. M r .  Houser d i d  

some research znd a l s o  made a deposition. La te r  t h e  p e t i t i o n i n g  a t to rneys  

i n  t h i s  m a t t e r  were employed a s  associa tes  t o  assist Mr. Honnold. Following 

M r .  Honnold's death the  case was ca r r i ed  on by t h e  p e t i t i o n i n g  a t to rneys  t o  

i ts  conclusion. They decided t h a t  some changes i n  a t t i t u d e s  r e l a t i n g  t o  

va lua t ion  had occurred and t h a t  M r .  Houser might be h e l p f u l  as  a wi tness .  

H e  was g iven some new d i rec t ions  with respect  t o  h i s  p repara t ion  f o r  

t e s t i f y i n g .  This matter  i s  covered i n  the  testimony of Mr. Houser, who 

appeared before t h e  Commission i n  t h e  present  proceeding and t e s t i f i e d  w i t h  

respect  t o  h i s  employment, t h e  t e rns  on which it was based, and o the r  

mat ters  r e l a t i v e  t o  the  claim f o r  compensation. His testimony, covering 

h i s  employment by M r .  Honnold down t o  t h e  time when h e  t e s t i f i e d  be fore  t h e  

Conmission, i s  s e t  f o r t h  i n  t h e  t r a n s c r i p t  of t h e  hear ing of September 14,  

1963. W e  quote t h e  following pe r t inen t  m a t e r i a l  from t h e  record:  

Examination by John &eeler ,  Jr. (Trznscr ip t  Sept. 14. 1962) 

Q. W i l l  you t e l l  t h e  Coxmission, p lease ,  what, i f  any arrangement 
or understznding you had with M r .  Arthur B. Honnold, during h i s  
l i f e t i m e ,  with reference t o  work t o  be done on t h e  Pawnee case? 

A. M r .  Honnold asked me i f  I could make such a study.  H e  asked 
. m e  f o r  my advice and ideas on it, and s a i d  t h a t  i f  I d i d  come up 

w i t h  a theory of valuat ion and some d2ta -- h e  agreed t h a t  I 
would be paid a reasonable fee  f o r  my s e r v i c e s  and t h a t  t h e  Com- 
miss ion  undoubtedly would accept t h a t  f ee ,  and I s a i d  t h a t  I 
would be w i l l i c g  t o  do t h a t  work on t h a t  b a s i s .  

Chief Com'r. Watkins: Who would pay f o r  i t ?  
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The Witness: Wf. Efonnold wocild be r e spons ib l e  f o r  paying 
i t .  Fly agreement was with him. 

Chief Com'r. Watkins: Did he say t h a t  he  would pay i t ?  

The Witness: Yes, sir .  

By M r .  h%eeler, Jr . : 
Q. Now, s i r ,  d id  you do zny work fol lowing t h a t  agreement 
wi th  Mr. Honnold? 

A.  Yes, s ir ,  I d id .  

Q.  W i l l  you o u t l i n e ,  very  b r i e f l y ,  what i t  was t h a t  you 
d i d ,  t h e  t i n e  irtvolved, and t h e  l i k e .  

A. I beg211 t h i s  t h i n g  i n  Eecezt3er of 1952, o r  January of 
1953 -- about t h a t  time. 

The f i r s t  t h ing  I d id  wzs t o  exanine t h e  d a t a ,  of which 
Y!.  Bonnold had a l a r g e  volume, looking f o r  t he  t y p e  of 
tes t imony t h a t  had been g iven  ia  o the r  ca ses ,  t he  t h e o r i e s  
and t h e  concepts of v a l n a t i o n  t h a t  h ~ d  been employed. 

I exmined  t h e  d a t z  which h e  hed and d iscussed  w i t h  him 
a t  l e n g t 3  the  m a t e r i a l  t h 2 t  h e  had,  ~i ld  then  undertook t o  
p repa re  2n o j j e c t i v e  econonic va lnz t ion .  

I d id  prepare it, 2nd gsve  a  d e p o s i t i o n  on t h a t  i n  
Janxzry of 1954. 

Q .  Now, sir,  t h ~ t  w a s  a t  2 tiix b e f c r e  Yz. Bonnold's 
den i se ,  w2s it not? 

A. Yes, sir. 

Q . And at a t i m e ,  w h e ~  my f  i n n  was i n  t h e  case? 

A. Y e s ,  sir. 

Q .  A f t e r  I*. Bonnold's dea th ,  d i d  you have any f u r t h e r  
agreement GZ ucderstanding? 

A. Yes, you cane t o  me i n  1959 2nd advised me a t  t h a t  t i m e  
t h a t  t h e r e  had been 2 nczber  of dec i s ions  of t h e  Commission 
which, one might say ,  5ad c l a r i f i e d  v z r i o u s  premises  t h a t  
could  no t  be iacluded i n  v a l u a t i o n  s t u d i e s ,  and you asked 
me t o  augment my work and p repa re  2 new s tudy ,  which I d i d .  

Q. Did you have any meeting w i t h  t h e  counc i l s  of t h e  
Pawnee Tr ibe  with r e f e r e n c e  t o  your employment? 
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A. I met i n  your o f f i c e ,  i n  t h e  presence of four  members 
of t h e  Pawnee Tr ibe  and two appraisers  of another f i rm -- 
the  appra isers  had developed a g r e a t  dezl  of new da ta ,  
s p e c i f i c a l l y  s a l e s  data .  

Q.  k'as t h a t  Messrs. Horton and Hitchings? 

A. Yes, s i r ,  it was. They had developed a g r e a t  d e a l  of 
new mate r i a l  wi th  which t o  work -- you might say ,  o r i g i n a l  
o r  prime source mate r i a l .  

I went over the  mate r i a l  t h a t  they had, i n  d iscuss ion 
with these people, including t h e  t r i b a l  members, and you 
then ins t ruc ted  me t o  go forward wi th  the  work. 

Q. You say " t r i b a l  members." Were they counc i l  members? 

A. It is my understanding t h a t  Mr. Roberts was p res iden t  
of ,  I bel ieve ,  t h e  business council .  

Q. That w a s  M r .  George Roberts.? 

A. Y e s ,  sir.  There was a second man t h a t ,  I be l i eve ,  was 
Secretary of t h a t  counci l ,  and I th ink  h i s  name was M r .  Morris. 

I n  a d d i t i o n  t o  those  two -- I am mistaken, M r .  Morris was 
a member of t h e  Nasharo council  -- the re  w a s  Chief Sun Eagle, 
who is ,  or  was u n t i l  h i s  r ecen t  death,  I b e l i e v e  -- h i s  t i t l e  
was -- Chief o r  Pres ident  of t h a t  council;  and Mr. Ratt, who 
was  t h e  sec re ta ry ,  I be l i eve ,  of t h e  business council .  

Q. Lester f r a t t ?  

A. Y e s .  

Q. On t h a t  occasion, was t h e r e  a discuss ion about your con- 
t inued work i n  t h e  case,  and your compensation? 

A. I bel ieve  t h e r e  was. There c e r t a i n l y  was wi th  you, and 
they i n  t u r n  were aware of it because I had discussed with 
them what I proposed t o  do, and they were i n  agreement t h a t  
I do i t ,  and you advised me t o  go ahead, on behalf of t h e  
council .  

Q. Do you r e c a l l  t h a t  those  counci ls  r e t i r e d  from our presence. 
A. . Y e s ,  s i r ,  they did .  
Q. And come back wi th  i n s t r u c t i o n s  t o  go ahead? 
A. Y e s ,  s i r .  
Q. Now, what w a s  t h e  amount of your compensation discussed,  i f  any? 
A. Again, i t  was the  reasonable value  of my se rv ices .  
Q. Do you remember a l i m i t a t i o n  being placed on i t ?  
A. Yes. $10,000.00 
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Q. Now, fol lowing t h a t  agreement, did you do f u r t h e r  work? 
A. I d id .  I made a complete new study.  
Q. And you d id  t e s t i f y  i n  t h e  cese ,  d i d n ' t  you, *. Houser? 
A. Yes, i n  Apr i l  -- 
Q .  And yon d id  prepare a r e p o r t ?  
A.  Yes. 
(Tr . , pp. 30-34) 

l.Lr. Houser ' s r e p o r t ,  ExhiSi t  No. 225, and two o the r  e x h i b i t s ,  Nos. 224 

acd 225, which he  had prepared t3  i l l u s t r z t e  and summarize h i s  f i n d i n g s  

were o f f e r e d  i n  evidence. They were objec ted  t o  by the  defendant .  The 

Commission reques ted  b r i e f s  on rhe m a t t e r ,  w5ic3 were presented .  Upon 

c o x i d e r a t i o n  of t h e  ob jec t ions ,  t h e  po in t s  r a i s e d ,  and t h e  arguments 

presented ,  t h e  Cormission r u l e d  t k t  t b e  o b j e c t i o x  should be  s u s t a i z e d ,  

acd t h a t  t h e  e x i i b i t s  2nd the  theory of v a l u a t i o n  presented  by t h e  w i t n e s s  

3 should be  r e j e c t e d .  

I n  i ts  r u l i n g  t h e  Commissio2 s t a t e d :  

The C m i s s i o z  has  tF-oroughly exzained M r .  Houser 's 
r e p o r t  ( E ~ h i S i t  226) zzd the  g r q b s  (Ex3 ib i t s  224 a d  225), 
which a r e  en largenents  of t h e  two grqCis fol lowing page 9 
of h i s  r e p o r t ,  a r d  f i n d s  t h a t  h i s  no- el, t h e o r e t i c a l  method 
of determining lazid va lue  i s  unecceptzble  as a b a s i s  upon 
which t h i s  Comnission could base i t s  c m c l u s i o n ~  of v a l u e  of 
t h e  l ands  i n  ques t ion .  

M r .  Houser 's  r e p o r t  i s  merely a s e r i e s  of mathematical  
and s t a t i s t i c e l  ccmputatiozs wkic3 have no j u d i c i a l l y  acce2ted 
b a s i s  f o r  v a l c i c g  k a d .  It, by h i s  c m  ecbiss ion ,  a t h e o r e t i c a l  
approach t o  t 3 e  problem by t 3 e  applic2:ioc of va r ious  economic 
p r i n c i p l e s .  On i t s  f s c e  the  repor: of >k. Houser h a s  f a i l e d  t o  
t a k e  i n t o  cons ider2 t lon  t t e  recogaized f a c t o r s  which bea r  on 
market v a l u e ,  as s e t  f o r t h  by t h e  col;rcs and t h i s  Commission. 
Otoe acd Misscuri  Tr ibe  of fndiars v .  The United S t a t e s  of 
America, 131 C. C l s .  593; 
United S t 2 t e s  of Ainerica, 6 Icd.  C1. 575; OSEZE Nat ion of 

- 

Ind ians  v .  The U t i t e d  S t z t e s  of America, 3 Ixd. C l .  Comm. 217. 

H i s  s t r c n g  r e l i a n c e  on U. S. Census f i g u r e s  as t o  t h e  
v a l u e  of lands  p l aces  h i s  e n t i r e . r e p o r t  on weak ground, and 
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the fur ther  application of f ac to r s  based on assumption and 
speculation render h i s  ult imate conclusions valueless  i n  
arr iving a t  a determination of the v2Lue of the Pawnee lands. 
As we s ta ted i n  The Snake o r  Piute  Indians of the  Former 
Malheur Reservation i n  Oreoon v. United S ta tes  of America, 
7 Ind. C l .  Comm. 526, 569 ,  "such mathematical processes can- 
not provide a judicia l ly  acceptable basis fo r  arr iving a t  
the  f a i r  market value . . . ~sce r t a inmen t  of value i n  cases 
of t h i s  type cannot be made by such a r t i f i c i a l  ru les .  ?Ae 
problem of evaluating land on the f ron t i e r  of the  United 
S ta tes  . . . i s  not subject  t o  solution by appl icat ion of 
formulas a d  equations. 

M r .  Houser t e s t i f i e d  a t  the valuat ion hearings i n  Docket 10 t h a t  

he  was appearing on behalf of t he  claimant t r i be ;  t h a t  he was  t o  receive 

a f e e  f o r  h i s  study and the testimony he would give; and t h a t  t he  f ee  

was  not i n  anywise contingent upon the  outcome of the  l i t i g a t i o n .  He 

volunteered t o  fur ther  d e t a i l s  a t  t h z t  time and he was not cross  examined 

on t h i s  statement, (Tr., April  22, 1955, pp. 529-530) 

The present members of the Council of the Pawnee Tribe opposed the 

approval of the Houser item of the  a t torney 's  claim. They denied t h a t  

t h e  t r i b e ' s  council had approved the  employment of M r .  Houser. Their 

spokesman, Albert W. Horse Chief, Jr., Chairman of t he  Pawnee Business 

Council, i n  s t a t i ag  t h e i r  opposition made t h i s  statement: 

W e  have a contract  on the advice of our a t torneys 
h e r s  for  $l2S,OOO, which involves appraisers.  

This contract  was approved by the Secretary of t he  
In t e r io r  and i t  looics l i k e  our attorney would be reck less ly  
using t r i b a l  moneys on t h i s  claim i n  asking t h i s  gentleman 
t o  come along when we already have appraisers a t  such a 
very high a o u n t  * * *. (Tr . , p. 40) 

It should be noted here  t ha t  the  contract  of employment of appraisers  

T. C. Hitchings zad Edward B. Horton, Jr., mentioned by M r .  Horse Chief, 
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was a w r i t t e n  c o n t r a c t  betwsen the  P a n e e  Tr ibe  oE Ind ians ,  t h e  

law f i rm  or' J o h  M. Wheeler, John Wheeler, Jr . , and Robert  L. Wheeler, 

and t h e  above naied z p p r a i s e r s ,  aizd kzd :he approval of t h e  S e c r e t a r y  

of t h e  I n t e r i o r  t'rkongh the  C o m i s s i o ~ e r  cf  Indian  ,Affairs.  The 

e f f e c t i v e  d ~ t e  of t 5 e  con t r ac t  was Ju ly  7 ,  1958. C l a i m  No. 45 i s  

based on t h i s  same c o n t r a c t .  

S e c t i o z  1 1 - A  G£ tLe c o n t r a c t  reads as follows: 

I n  accordzrce w i t 3  t h e  c o c t r z c t  between At torneys  
azd t5e TriSe,  by t h e  terms cf vh ic3  a t to rceys  a r e  
empowered t o  einploy t e c h a i c a l  a s s i s t a c e  i3 prepa r ing  
f o r  t r i a l ,  t 5 e  c o s t s  end expemes  of w?iich s h e l l  b e  
pa id  by t h e  T r i b e  t o  t 5e  A?przisers ,  AtEorneys and t h e  
Tr ibe  do hereby employ Appraisers  t o  appra.ise t h e  l ands  
embraced wi th i r ,  s a i d  c i s ims  as of t h e  da t e s  of t a k i n g  
and do egree  t o  psy h p r z i s e r s  t h e  sun of Cte  Sundred 
Twenty-Zive Thonsand a d  nc/100 ($125,000.00) D o l l a r s  
i n  casf.., UPOX allowance by t h e  Izdiar,  Ciains Cammission, 
and £ ran  tke  f ~ n d s  recovered i n  s z i d  claims by t h e  Tr ibe .  

Notwithstm,ding t h e  p r ~ v i s i o ~ s  of s e i d  Sec t ion  I T - A  t h a t  t h e  

a t t o r n e y s  were bomd wi t2  t5e  t r i b e  t o  p=y tSe  a p p r a i s e r s  o u t  o f  t h e  

t r i b e ' s  c l z ~  mocey, i t  was provided in, S e c t i o r ~  XI11 o f  t h e  same c o n t r a c t  

t h a t ,  " i n  no evez t  w i l l  t h e  a t t o r r e y s  b e c m e  l i a b l e  f o r  t h e  payment of  Eny 

p a r t  of t h e  vlotrnts s e t  f o r t h  i n  pzrz.grz$is IF-A 2zd 11-B." Such p r o v i s i o n s  

prove one t h i ~ g  c e r t z i n ,  t ha t  t5e zttorzzeys were not  bound t o  advance aDy- 

t h i n g  act of t h e i r  O-h7;! F O C ~ Q C E ,  b-xt a t  b e s t  would be  z g e n t s  between t h e  

a p p r a i s e r s  and t k e  t r i b e .  

The liitc?iings-Iiorton agreement seeined t o  e s t z b l i s h  -a p o l i c y  between 

t h e  Ind ians  a d  t h e i r  a t t o r n e y s  with r e s p e c t  t o  t h e  employment o f  e x p e r t  

w i tnes ses ,  a d  it must have been i n  t 5e  minds of both t h e s e  p a r t i e s  when 

??k. Houser was enployed; a ~ d  p z r t i c n l a r l y  when i n  t h e  presence  o f  members 

of  t h e  governing Ind izn  counci l  a d i scuss ion  w a s  had w i t h  M r .  Houser 
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and the  at torneys about t h e  terms of h i s  employment. M r .  Houser w a s  t h e  

only one present  t o  t e s t i f y  a s  t o  what happened. S ign i f i can t  then was t h e  

statement he  made under examination by M r .  John kheeler ,  J r . ,  "and you ad- 

v i k d  a e  t o  go ahead on behalf of the  council ."  (Underscoring suppl ied . )  

From t h i s  the  conclusion seems j u s t i f i a b l e  t h a t  both t h e  a t to rneys  and t h e  

Indians,  as  f a r  as  the  law would permit t h e  Indians  t o  do so ,  employed M r .  

Houser, and 'that he would be paid out  of t h e  funds recovered i n  s a i d  c la im 

by t h e  t r i b e ,  and as i n  the  Hitchings-Horton wi tness  c o n t r a c t ,  i t  would be 

I1  upon t h e  allowsnce of t h e  Commission" but  w i t h i n  t h e  s p e c i a l  provis ion 

t h a t  t h e  amount not t o  exceed $10,000.00 would be determined by t h e  Commis -  

s ion .  The f i r s t  contrac t  was i n  w r i t i n g ,  s igned by t h e  a t to rneys  f o r  t h e  

t r i b e  and t h e  t r i b e ,  and approved according t o  law by t h e  Secre tary  of t h e  

I n t e r i o r .  But the  Houser agreement was o r a l  and did  not  have t h e  s p e c i f i c  
I 

approval of t h e  Secretary. It should a l s o  be noted t h a t  both  these:agree- 

ments were entered i n t o  s e v e r a l  yea r s  p r i o r  t o  t h e  Commission's r u l i n g  i n  

' The Northern Paiute Nation v. United S t a t e s ,  Docket 87, 10 Ind. C l .  Comm. 

Clear ly  t h e i r  claim No. 45 f o r  $25,000.00 ($10,000.00 f o r  themselves . 

and $15,000.00 f o r  t h e i r  a s soc ia te ,  Arthur 3. Hornold, now decezsed) ad- 

vanced t o  appraisers  E t c h i n g s  and Horton, does n c t  come w i t h i n  our j u r i s -  

d i c t i o n  f o r  allowance out of t h e  award t o  t h e  t r i b e .  Our dec i s ion  i n  The 

Northern Paiute Nation v. United S t a t e s ,  supra, c e r t a i n l y  governs t h i s  

s i t u a t i o n .  Any advance by t h e  a t to rneys ,  including M r .  Honnold, was volun- 

c. 

t a r y  on t h e i r  p a r t  and they w i l l  have t o  look elsewhere t o  recover t h e  

money advanced the  witnesses. 
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The defendant has a l s o  opposed the Houser item. It takes t h e  p o s i t i o n  

t h a t  the  contrac t  of employment of Fir, Eouser was not a  firm commitment of 

the  a t torneys;  zhat i t  provided f o r  an unliquidated smn, and t h e  Commission 

does not have the  power nor j u r i s d i c t i o n  t o  approve i t  under Se.ction 15 of 

the  Act. 

Upon considerat ion of the  foregoing and the whole record i n  t h i s  pro- 

ceeding, we conclude: 

1.. The employment agreement between M r .  Houser and t h e  a t t o r n e y s  for 

t h e  Pawnee Tr ibe ,  f o r  and i n  behalf of s a i d  t r i b e ,  w e s  o r a l  and i t s  terms 

were not  made known t o  the  Commission u n t i l  a f t e r  an award had been made 

t o  the  s a i d  Indian t r i b e .  

2. The agreement was s ~ b s t ~ t i a l l y  as follows: M r .  Houser agreed t o  

"'-1 study t h e  va lua t ion  of t h e  subject  lands and i f  he cane up with a theory  of 
9 -c 

v a l u a t i o n  he  would t e s t i f y  before t h e  Ccmrnission a t  tfie va lua t ion  hear ings  

f o r  t h e  t r i b e .  He then would be paid such fees  f o r  h i s  semices: as t h e  

Ind ian  C l a i m s  Commission would allow on t h e  bas is  of what would be a reason- 

a b l e  va lue  f o r  szlch services ,  but  not t o  exceed $~0,000.00.  The Commission 

would be required  t o  mdce t h a t  determination before any payment would be made. 

3 .  M r .  Houser made a study as  agreed, which required consider2ble  t i m e  

and e f f o r t ,  and he t e s t i f i e d  a t  the  valuat ion h e v i n g s  i n  behalf  of t h e  Pawnee 

Tr ibe .  His t h r e e  exh ib i t s ,  which included h i s  r epor t  and i l l u s t r a t i o n s  

t h e r e o f ,  and h i s  theory of va lua t ion ,  were re jec ted  by the  Commission and 

were not  given considerat ion by t h e  Commission i n  making t h e  award. 

4 .  The evidence as t o  who was bound t o  make t h e  payment under t h e  c i r -  

cumstances of t h i s  case,  including the  somewhat c o n f l i c t i n g  and i n d e f i n i t e  
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statements of M r .  Houser, i s  such t h a t  i t  i s  d i f f i c u l t  t o  make a d e f i n i t e  

f inding on"- t h i s  point. Our statement i s  a l s o  based on t he  f a c t  t h a t  M r .  

Houser i n  h i s  testimony r e l a t i v e  t o  h i s  understanding with ,&ttorney Honnold 

did not a t  f i r s t  say who would pay the  fee .  He t e s t i f i e d  t h a t  he and M r .  

Honnold had agreed, "I would be paid a reasonable f e e  f o r  my se rv ices  and 

t ha t  the  Commission undoubtedly would accept t h a t  f e e ,  and I sa id  t h a t  I 

would be wi l l ing  t o  do the  work on t h a t  basis." I n  t e s t i f y i n g  as t o  what 

took place at a meeting with the  present a t to rneys  f o r  t h e  Indians  and 
,,r.. 

with members of the  Pawnee Tr iba l  Council, he declared t h a t  Mr.  John 

Wheeler, Jr., had discussed t he  matter  of h i s  compensation wi th  him and 

I1  they (the Indians) i n  t u rn  were aware of it because I had discussed with 

them, what I proposed t o  do, and they were i n  agreemeat t h a t  I do it,  and 

you advised me t o  go ahead on behalf of t h e  council." (Paren the t ica l  

mate r ia l  supplied) It w a s  only when pressed by t h e  Commission 2s t o  who 

was l i a b l e  t o  pay him t h a t  M r .  Houser s a i d  M r .  Honnold (hi0 i s  ilot he r e  t o  

give h i s  version) said t h a t  he  would pay him. V!. John Wheeler, Jr . , when 

asked by the  Commission, admitted t h a t  t h e  a t to rneys  w e r e  ob l iga ted  - 
whether an award was made t o  the  Indians or  not  - t o  pay t h e  wi tness ,  bu t  

only f o r  the  amount t h a t  the  Commission would f i n d  w a s  a reasonable  va lue  

fo r  h i s  services.  

5. The employment agreement with respect  t o  compensation w a s  contin- 

gent i n  the  following par t i cu la r s :  

a. Whether o r  not  there  would be a f ee  f i xed  depended on what a c t i o n  

the Commission would take. F i r s t ,  the re  would be a p o s s i b i l i t y  t h a t  t h e  
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Commission would r u l e  t h a t  i t  did no5 have the  j u r i s d i c t i o n  under the c i r -  

cunxtances t o  eva lua te  the  witnesses services  a t  a l l .  Second, i f  i t  did  

r u l e  t h a t  i t  had j u r i s d i c t i o n  i n  the  mat ter ,  the re  w e s  the  p o s s i b i l i t y  

2 / 
t h a t  the  se rv ices  would be held  t o  be of no value. - Third, assuming t h e  

C m i s s i o n  found it had j u r i s d i c t i o n  and the  services  were of some value ,  

the re  would s t i l l  be uncer ta in ty  because the value of the  se rv ices  could 

be f ixed a t  any amount from $1.00 t o  $10,000.00. 

The claimed agreement c a r r i e d  t o  i t s  l o g i c a l  conclusion envisions a 

p o s s i b i l i t y  t h s t  t h e  Pmzee Indizzs might not receive  an award, and t h i s  

p o s s i b i l i t y  could have hzppened; but even so,  ucder t h e  a t t o r n e y ' s  con- 

t en t ioas ,  t h a t  they were bouad t o  pzy regardless  of t h e  outcome of t h e  

case ,  we l o g i c a l l y  would have t o  make a f i r d i n g  of t h e  value  of M r .  

Houser's s e r v i c e s ,  s o  t h z t  t h e  z t torneys  could psy Him, and t h i s  would 

be s o  even i f  t h e  claim had beerr d e ~ i e d  =d the  p e t i t i o n  dismissed. ' It 

seems beyond argument t k a t  t h e  Indim Claims Com.issioa Act g ives  no such 

au thor i ty  or  j u r i s d i c ~ i o n  t o  t 3 e  Conmisslcn, nor does the  Cvlnaission have 

t b e  au thor i ty  t o  f i l l  i n  such a "skeleton coat rac t"  IS t o  whzt t h e  f e e  

should be now t h a t  t h e  Indians h z i e  succeeded i n  receiving En award. 

We r e c e n t l y  he ld ,  i n  30r"L'erc fa i r r te  N ~ t i o n  et al., v. Uilited S t a t e s  

(supra) t h a t  w e  do not  hzve j c r i s d i c t i o n  t o  a.?prme c l a i ~ e d  expenses of 

an  a t torney m d e r  Sect ion 15 of the  Clzins Act, c n l e s s  he  has  paid  o r  

2/ The excerpt  from t h e  r u l i n g  by t5e  C m i s s i o n  on the  admisszb i l i ty  
oE Px. Hocser 's  t h e s i s  on valcetiozt previonsly quoted, shows t h a t  
i n  r e j e c t i c g  t h e  t h e s i s  the  Caunissioa ec tua l ly  s a i d  i t  was "value- 
l e s s"  frm t h e  s t a ~ d p o i c t  of proving rho, f z i r  mzrket va lue  of t h e  
sub jec t  lands.  
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firmly committed himself t o  pay them regardless  of the  outcome of t he  

* 
case. I n  t h i s  proceeding we have been unable t o  de t emine  t he  i n t e n t  

of t5e p a r t i e s  t o  the agreenent a s  t o  whether t h e  a t to rneys ,  or  t h e  

Indians, or both, bound themselves t o  pay fo r  t he  services  of t h e  w i t -  

ness. However, the agreement, i n  any event, i s  not a f i rm commitment 

on the  par t  of the at torneys or t h e  Indian t r i b e  t o  pay because t h e  

agreement i s  fo r  an unliquidated amount and t h e  payment i s  a l s o  condi- 

tionzd on other contingencies which we have found t o  ex i s t .  Therefore,  

we a re  without ju r i sd ic t ion  t o  al low the  claim designated No. 5, and 

for  reasons previously given, we a r e  without j u r i s d i c t i o n  t o  a l low 

C l a i m  No. 45 ,  

Original Pe t i t ion  of Wheeler and Wheeler 

( I )  February 2. 1962, t r a v e l  - 5300.00 

2 
Receipts have been f i l e d  t o t a l i ng  $139.50, and t he  defendant has no -,; 

object ion t o  the  allowance of t h i s  anount as a r e i m b u r s ~ b l e  expense. No 

r ece ip t s  have been furnished w i t 5  respect  t o  t h e  remaining $160.50. As 

M r .  Wheeler t e s t i f i e d ,  the  i temizat ion fo r  t h i s  $300 item where r e c e i p t s  

%is appears t o  be t he  f i r s t  p e t i t i o a  t o  cone before  t h e  Commission 
- f o r  allovance of attorney expenses out of a judgment i n  wfiich it i s  

claimed the  Indian at torneys a r e  u ~ d e r  z f i rm c o ~ t r a c t u a l  o b l i g a t i o n  
t o  pay thz  fees  of a witness i r respec t ive  of t h e  ou t cme  of t h e  case .  
Because of the  importance of t h i s  ru l ing  t o  Indian l i t i g a n t s  who may 
be affected by it i n  the  future ,  we have gone i n t o  considerablz  
d e t a i l  i n  rndcing t h i s  rul ing.  The s i t ua t i on  found t o  e x i s t  suggests  
the  necessi ty of hzving agreements between attorneys and wi tnesses ,  
or  others furnishing services or  supplies f o r - u s e  i n  Ind ian  claims 
l i t i g a t i o n ,  redcced t o  writing. 'inese agreenents should be made 
known i n  advance of a f i n a l  decis ion on the  claim. Our dec i s ion  i n  
t h i s  proceeding i s  not intended t o  a f f ec t  i n  any way t h e  r i g h t  of 
t he  witness or  ettorneys involved t o  seek r e l i e f  before  any o t h e r  
j ud i c i a l  t r ibunal  or the  Secretary of the  I n t e r i o r .  
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were not avai lable  was reconstructed f rom memory "and experience1' and 

the  f igures  a r e  purely z rb i t r a ry ,  representing the a t to rney ' s  bes t  

judgnent as t o  what the  items were. 

The General Rules of Procedure fo r  t h i s  Commission provide t ha t  

zppl icat ions  of at torneys f o r  reimbursable expenses s h a l l  con ta in  an 

i temizat ion showing the time, place,  purpose 2nd amount of each item 

incurred or  paid by the  a t torney and t ha t  there s h a l l  be f i l e d  with t he  

p e t i t i o n s  f o r  allowance of r e imhr sab l e  expenses, r e ce ip t  o r  o ther  evi-  

dences or' payment (25 CFR 503.34b ( a ) ) .  We recognize t ha t  i n  c e r t a i n  

ins tances  there  z r e  small disbursements made for such th ings  2s meals or  

taxi expense fo r  which a formal r ece ip t  may not be obtained. I n  such 

ins tances  t h i s  Commission would be inclined t o  accept any memorandum 

itemizing t he  time, place, purpose znd arnoant of scch small items where 

t h a t  memorandum or i temizat ion i s  prepared by the  a t torney a t  a time 

contemporaneous with t h e  expenditure. The only i temizat ion furnished 

by t h e  a t torneys  fo r  t h i s  expenditure was prepared a t  the  t i n e  of t he  

f i l i n g  of the  amended reply of the at torney on November 28, 1962, and 

merely l i s t s  "food., various res taurzn ts  i n  washington--$65.07; h x i ,  

t r a a spo r t a t i on  t o  and f ron  airport--$45.00; s e c r e t a r i a l  s e rv i ce  (name 

unknown--Hay-Adms Hotel) f o r  purpose of d ic ta t ing  ou t l ine ,  no tes  f o r  

use  i n  presenta t ion of argumeEt tc Court of Claims--$50.00." The Com- 

miss ion cannot accept an i temizat ion such as  t h i s  which i s  admittedly 

recoas t ruc ted  from "memory and experience" 2nd the f igures  a r e  "purely 

a rb i t ra ry . "  
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The Commission concludes that the expenditure of $139.50 under this 

category is an allowable item of expense but that the remaining expendi- 

tures totaling $160.50 cannot be allowed as reimbursable expenses. 

(2) Auril 18, 1962 ,  travel -- S200.00 

No receipts have been filed itemizing these expenditures. The ex- 

penditures have been iternized as follows: Hotel, 3 days, 2 rooms--$96.00; 

food--$28.88; taxis, airport transportation--$43.00 ; cash expended on trip 

not specifically itemized $32.12. These "reconstructed" figures were 

based on the attorneys' judgment and memory and comparison with known 

trips. Mr. Wheeler could not state that each and every item was correct 

and accurate but did ':testify that every dollar was spent on his trip to . 

Washington, D. C. We are unable to accept this type of evidence as suffi- 

cient to support the petition for reim3ursable expenses and the entire 

amount of $200.00 is, accordingly, disallowed. 

(3) February 27, 1961, travel -- $f0.00 
The defendant does not object to the allowwce of this item which was 

expended for meals while on a trip to meet with the Pawnee Council. This 

item is allowed. 

(4) March 3, 1961, travel - $30.00 
This item is also listed as expenditures for meals for three persons 

on a trip to meet with the Pawnee Cotmcil. Defendant has objected to the 

allowance of $20.00 since it was not shown why the charges for meals 

should have exceeded those on the previous trip, referred to in item 

No. 3, Mr. Wheeler has testified that this amount of $30.00 rather than 

$10.00 because on that occasion they took several members of the Pawnee 
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Cocncil t o  lunch. m e  Commission be l i eves  t h a t  t h e  a t torneys  have ade- 

quate ly  esplained t h i s  espenditui-e, and i t  i s  allowed as a reimbursable 

expense. 

(5) & ( 6 )  A ~ r i l  3 ,  4 ,  1961, t r a v e l  -- $580.90 

Defendant has  made no ob jec t ion  t o  t h e  allowance of $380.90 of t h i s  

item. =e reiaaiaing $200.00 i s  covered only by the  a t to rneys '  genera l  

i t emiza t ion  reconst ructed  from memory and u n s u b s t m t i a t e d  by any r e c e i p t s .  

The Commission allows t h e  sum of $380.90 as a reimbursable expense arid 

d isa l lows t h e  remairicg $2C0.00. 

(7) DecernSer 9 ,  1961, t r a v e l  -- $200.00 

This i t e m  i s  supported only by t h e  a t to rneys '  est imated i t e m i z a t i o n  

and i s  unsupported by any r e c e i p t s .  TSe e n t i r e  srrm of $200.00 i s  d i s -  
-.- 

allowed a s  a reirnbrrrsable expense. 

(8) Decenber 9 ,  1961, t r z v e l  -- $203.83 

'ihe a t to rneys  agree t h a t  $45.54 of t k i s  claimed i t e m  should b e  d i s -  

allowed. The sum of $158.29 i s  allowed as a reimbursable expense, and t h e  

sum of $45.54 i s  disallowed. 

(9) February 5 ,  1960, t r a v e l  -- $500.00 
February 15, 1901, t r a v e l  -- $205.00 

These i t e m s  to ta l i r -g  $705.00 zre supported only by a genera l  es t imated 

i t e m i z a t i o n  and Mr.  IJheeler t e s z i f i e d  t h a t  h e  could not  say t h a t  it was 

t r u e  and accura te  but  tbzt he conld s t z t e  t h z t  the  money was spen t  on t h i s  

case.  However, f o r  t h e  individual  i t e n s ,  i t  w a s  merely h i s  b e s t  judgment, 

memory and es t imate .  The Comiss ion d i sa l l cws  t h e  e n t i r e  $705,00. 

(10) & (11) Marc5 10, 1960, t r z v e l  -- $150.00 
March 10, 1960, t r a v e l  -- $ 65.00 

These two items t o t a l i 3 g  $215.00 a r e  sxpported only by a r e c e i p t  f o r  

$60.47 t o  which the  defendant has  no object ion.  The remaining charges are 
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supported only by a general i t e n i z a t i o n  estimated by t h e  a t to rneys  from 

memory. The sum of $60.47 i s  allowed, and the  sum of $154.53 i s  disallowed. 

(12 & (13) Apri l  14, 1960, t r a v e l  -- $ 20.00 
A p r i L  8 ,  1960, t r a v e l  -- S100.00 

These two items t o t a l i n g  $120.00 a re  suported by r e c e i p t s  t o t a l i n g  

$49.69. The addi t ional  amount i s  supported only by a genera l  i t emiza t ion  

based on t h e  a t torneys '  est imate from memory. The sum of $49.69 is allowed,. 

and t h e  sum of $70.31 is  disallowed, 

(14) May LO, 1960, t r a v e l  -- $200.00 

This i t e m  is  supported only by a general i t emiza t ion  based on t h e  

a t to rneys '  est imates from memory, and it i s  disallowed as a reimbursable 

expense. 

(1.5) September 16, 1960, t r a v e l  -- $300.00 

This  i t e m  i s  covered only by a general  i t emiza t ion  based on t h e  

a t to rney  es t imates  and reconst ruct ion of the  expenses. No r e c e i p t s  have 

been f i l e d .  The e n t i r e  sm of $300.00 i s  disallowed as a reimbursable 

expense. 

(16) September 16, 1960, t r a v e l  -- $384.40 

Defendant has objected only t o  t h e  allowance of $67.82, and t h e  a t t o r -  

neys have conceded t h a t  t h i s  was erroneously included. The remaining sum 

of $316.58 i s  allowed a s  a reimbursable expense, and t h e  sum of $67.82 i s  

disallowed. 

(17) June 16, lYSY, t r a v e l  -- $79.41 

Defendant o r ig ina l ly  objected t o  the  allowance of t h i s  e n t i r e  i t e m  on 

t h e  gbaurid t h a t  it. u a s  unsupported by .any voucher or  -recehpt. :The a tbor -  

neys have submitted a statement from the  Town House Motel (dated May 13,  
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1959) indicat ing t h a t  room 307 wzs occupied a t  a cos t  of $56.20 and room 

104 a t  a cos t  of $70.60. The defendant has now removed i t s  ob jec t ion  t o  

allowance of $56.20 of the cleLmed amount. 

However, the  motel b i l l s  f o r  rocm 307 ($56.20) and r o a  104 ($70.60) 

a r e  alrea6y included as support ing vouchers f o r  a claimed $500.00 expense 

on April 15, 1959. (See Check No. 603, Apr i l  15, 1959, f o r  $500.00 with 

supporting vouchers -- objec t ion  number 23 and 24.) These vouchers pro- 

vided p a r t  of t h e  s u b s t a n t i a t i o n  of the  $214.49 allowed i n  items 23 and 24 

be low. 

We 2re  unable t o  accept  the  a t tz t r rey ' s  explsnat ion of t h i s  dual  charge 

f o r  the  rooms. We no te  a l s o  t h a t  i n  tke  $500.00 <tern i n  paragraph 23 and 

24 below t h e r e  i s  another h o t e l  b i l l  f o r  $79.41 which (although not  marked 

paid) has been 2ccepted (minus a $5.56 la indry  charge) as p a r t  of t h e  

(18). & (19) February 18, 20, 1959 -- t r a v e l  $350.00 

Tie defendact hzd no ob jec t ion  t o  the  a l l o w a x e  of $25.17 f o r  which 

r e c e i p t  has  been f i l e d .  The add i t iona l  arnocnt of $324.83 i s  s u b s t a n t i a t e d  

only by t h e  a t t c r r?ey l s  est imated i t e n i z z t i o n  based on recons t ruc t ion .  The 

Commission f i n d s  t h a t  t h e  s m  of $25.17 should be allowed, and t h e  balance 

of $324.83 i s  disal lowed.  

(20) Mvch 3, 1959, t r z v e l  -- S150.00 

The only evidence i n  support of t 5 i s  item i s  the  a ~ t q n e y s '  e s t ima te  

from memory. This i tem i s  disallowed a s  a reimbcrsable expense. 

(21) & (22) March 20, 2 5 ,  1959. t r z v c l  -- $45.00 

The only evidence i n  support of these items is  an es t imated genera l  

i temizat ion furnished by t he  ~ t t o r n e y s .  Titis $45.00 item i s  disal lowed ' 

as a reimbursable expense. 
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(24 & 24) A v r i l  LO, 15, 1959, t r ave l  -- $1,025.00 

The defendant has conceded t ha t  i t s  o r ig ina l  recommendation f o r  

disallowance of these items included a $500.00 duplication.  The defendant 

has no objection t o  the  allowance of $214.49 covered by r ece ip t s .  Thg 

remaining $310.51 i s  supported only by a general  i temization based upon 

t he  e t torneys '  estimates. The sum of $714.49 i s  allowed, and t he  sum of 

$310.51 is  disallowed as a reimbursable expense. 

June 5 ,  1959, t r a v e l  -- $30.80 

Pe t i t ioner  h2s s ta ted t ha t  t h i s  item has not  been claimed as a 

reimbursable expense, and it i s  the re fore  not i n  issue.  

(26) b y  22, 1959, t r a v e l  -- $200.00 

Pe t i t ioner  has conceded t ha t  t he  sum of $62.27 should be disallowed. 

The defendant hzs co objection t o  the  allowznce of t he  remaining $137.73. 

The sum of $137.73 is  allowed, and $62.27 i s  disallowed a s  a reimbursable 

expense . 
(27) May 5,  1958, checking ma?s -- $40.00 

Defendane has removed i t s  o r i g i r z l  object ioa  t o  t he  allowance of t h i s  

i t e m .  The Corrrmlssion f i ~ d s  t h a t  t h e  sum of $40.00 is an al lowable 

reimbursable expense. 

(28) May 5, 1958, nea l s  with Paknee Indians -- $67.50 

The defendact h2s removed i t s  objection t o  t h e  allowance of t h i s  

item, and the  Commission f inds  t h a t  the  sun of $67 -50 i s  an al lowable 

reimbursable expense. 

(29) February 2, 1958, t r zve l  a ~ d  c lerk  h i r e  -- $500.00 

The defe~<a-?t does not object  t o  the  allowance of $145.19 which i s  

covered by receipts .  The defendant objects  t o  one item of $2.25 f o r  park- 

ing, although a receipt  has been submitted, on t he  ground t h a t  t h i s  i s  a 
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personal expense. It appears t h a t  the  charges under t h i s  i tem were incurred 

i n  Washington, D. C.,  and the  a t to rneys  have t e s t i f i e d  t h a t  they had dr iven 

t o  Washington. The Commission f i n d s  t h a t  t h i s  item of $2.25 should be 

allowed. The remaining sun of $352.56 i s  supported 0i11y by a  genera l  

i temizat ion based on t h e  a t t o r n e y s '  es t imates .  Included i n  such es t ima ted  

charges i s  one item of $112.00 f o r  c l e r i c a l  services  f o r  which no r e c e i p t  

has  been submitted. The Cormnission f i n d s  t h a t  t h e  sum of $147.44 i s  

allowable, and the sum of $352.56 i s  disallowed as a reimbursable expense-. 

(30) May 9 ,  1958, t r a v e l  -- $50.00 

The only evidence i n  support  of t h i s  item is  a genera l  i t e m i z a t i o n  

based upon the  a t torneys '  e s t ima tes ,  and t5e Commission f i n d s  t h a t  t h i s  

i s  not allowable a s  a  reimbursable expense. 

_3 (3i)  Ju ly  2, 1958, t r a v e l  -- $10.00 

The defendant has  removed any o b j e c t i o n  t o  t h e  al lowvlce of t h i s  

charge, and the Commission f i n d s  t h a t  t h i s  item i s  allowable as a 

reimbursable expense. 

(32) Auwst 22, 1958, t r a v e l  2nd d ~ ~ l i c z t i o n  of documents -- $650.00 

One item included i n  t h i s  category was $115.00 f o r  d u p l i c a t i n g  

documents f o r  which no r e c e i p t  hzs  been submitted. The remaining i t e m s  

a r e  supported only by a  general  i t e m i z a t i o n  based upon t h e  a t t o r n e y s '  

e s t ima tes  . NI . Kheeler t e s t i f i e d  t h e  i t emiza t ion  was h i s  b e s t  judgment 

but  he  couldn' t  say "each item wzs s o  much." The Commission f i n d s  t h a t  

the  e n t i r e  $650.00 item i s  not  al lowable as a reimbursable expense. 

.- 
(33) Scotember 8, 1958, t r a v e l  -- $250.00 

The defendant has no ob jec t ion  t o  t h e  allowance of $65.59 suppor ted  

by a  r e c e i p t .  The remaining $184.41 i s  supported only by a genera l  i t emi -  

z a t i o n  based upon the a t to rneys '  e s t ima tes .  The Conrrnission f i n d s  t h a t  



t h e  sum of $65.59 i s  allowable, and t h e  sum of $184.41 i s  disallowed. 

(34) Januarv 8 ,  1957. t r a v e l  -- $15.00 

The defendant has no object ion t o  the  allowance of $10.00 of t h i s  

amount on t h e  bas is  t h a t  t h a t  sum was expended on February 27,  196 1, f o r  

m e a l s  while on a t r i p  t o  meet with t h e  Pawnee Council ( see  item 3 above). 

Bowever, t h e  defendant has objected t o  t h e  allowance of $5.00 of t h i s  

amount s i n c e  t h i s  i t e m  exceeds t h e  1961 expenditure of $10.00 f o r  m e a l s  

on a t r i p  t o  meet ~ i t h  the  P2wnees. The Commission does not  consider 

t h a t  t h e  reason advanced by t h e  defendant i s  s u f f i c i e n t  t o  warrant  

disal lowance of $5.00 of the  claimed amount. The Commission f i n d s  t h a t  

$15 -00 i s  a n  allowable reimbursable expense, 

(35) January 23, 1957, t r a v e l  -- $300.00 

This i t e m  i s  not covered by any r e c e i p t s ,  and t h e  a t to rneys  have - 
furnished only a genere l  i temizat ion based on t h e i r  own es t imates .  The 

e n t i r e  sun 'of $300.00 i s  disallowed a s  a reimbursable expense. 

(36) February 28, 1957, t r z v e l  -- $11 .OO 

The defendant objects  t o  the  ellowarrce of $1.00 of t h i s  i t e m  s i n c e  

it exceeds by t h a t  amount t h e  $ l O , O O  experded i n  1961 f o r  m e a l s  while on 

a t r i p  t o  meet with t h e  Pawnee Cozncil, For t h e  same reasons as set f o r t h  

i n  i tem No. 34 above the  Commission f i n d s  t h a t  t h e  efttire $11.00 is  an 

al lowable reimbursable expezse. 

(37) March 11, 1957, t r a v e l  -- $10.00 

The defendant has removed i t s  ob jec t ion  t o  t h e  allowance of t h i s  

i t e m ,  and t h e  Commission f inds  t h a t  it i s  an al lowable reimbursable 

expense. 
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( 3 5 )  Kovember 5 ,  1957, t r a v e l  -- $200.00 

Tne defenda3t  has  no o b j e c t i o c  t o  t h e  d l o w a n c e  of $31.57 which 

i s  covered by r e c e i p t s .  However, t h e  remaining ba lance  of $168.43 i s  

not  covered by zxy r e c e i p t s ,  and t3e  only evidence i n  support  of t h i s  

sum i s  t h e  a t t o r n e y s '  genera l  itemization b y ' e s t i m a t e .  The sum of $31.57 

i s  allowed, 2nd t h e  sum of $168.43 i s  d i sz l lowed as a re im5ursable  expense. 

(39) November 17,  1957, t r a v e l  -- $25.00 

T n i s  i t em r e p r e s e n t s  expenses f o r  meals wh i l e  on  2 t r i p  t o  m e e t  w i t h  

t h e  Pamee  Coxrxi l .  D e f e ~ d ~ t  o b j e c t s  t o  t h e  allowance of $15.00 of t h i s  

i tem on t h e  b a s i s  t h a t  t i e  a t t o r ~ e y s  e x ~ e n d e d  cn ly  $10.00 f o r  a n  i d e n t i c a l  

purpose i n  1961. For t h e  sane r e a s m s  as s e t  f o r t h  i n  i tem No. 34 above 

t h e  Commission f i n d s  t h a t  t h i s  i tem i s  a l lowz3le  as a reirnbursSble expense. 

(40) October 11, 1956, t r m e l  -- $10.00 

The d e f e n d z t  h a s  remwed i t s  o b j e c t i m  t o  t h e  a l lm-ance  of t h i s  

i t e m ,  and it i s  al lcwed 2s 2 reimb?lrszble expense. 

(41) Octcher 19 ,  1956, t r a v e l  -- $350.00 

No r e c e i p t s  hzve been submitted i n  suppor t  of t h i s  item. The only  

evidence submi t ted  i s  a genera l  i t e m i z z t i o n  besed upon t h e  a t t o r n e y s '  

e s t ima te s .  ' R e  e n t i r e  sun of $350.00 is d isz l lowed as a r e imbursab le  

expense. 

(42)  Februzry 4 ,  1955, t r a v e l  -- $200.00 

The defendant  has  no ob jec t ion  t o  t h e  a l l ~ w a n c e  of $27.60 covered  

by a r e c e i p t .  Object5on i s  made t o  t h e  aliowance of t h e  remaining $172.40 

on t h e  b a s i s  t h a t  i t  i s  n s t  supported by =y r e c e i p t s ,  and t h e  only  ev idence  
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submitted consis ts  of a general i temizat ion based on the  a t torneys '  

estimates. The sum of $27.60 i s  allowed, and the  sum of $172.40 i s  

disallowed as  a reimbursable expense. 

(43) January 5 ,  1954, t r zve l  -- S10.00 

The defendant has removed i ts  objection t o  t h e  allowance of t h i s  

item, and i t  i s  allowed as a reimbursable expense. 

(44)  February 3 ,  1954, t r a v e l  -- $298.00 

Defendat has objected t o  the  allowance of  t h i s  item on t he  ground 

t h a t  more than one person made the  t r i p  a ~ d  t h a t  i n  t h e  absence of t he  

names of the  persons traveling t o  Washington t h i s  item should not be 

allowed. M r .  Wheeler t e s t i f i e d  t h a t  the  trQ was e i t h e r  made by himself 

and h i s  f a the r  or himself and h i s  brother.  The Commission f i n d s  t h a t  

t h i s  item i s  allowable as a reimburszble expense. 

(45) August 18, 1958; September 18, 1958; December 15, 1958, 
advance f o r  fees  t o  a m r a i s e r  f o r  c l a i ~ a n t s  -- $25,000.00 
($15,000.00 advanced by 3 o n ~ o l d ;  $L0,000.00 advanced by 
Wheeler and Wheeler). 

This item has been discussed ~xider  t he  c m b i ~ e d  items (5) and (45)  

a b w e  and, 2s previously indicated,  we a e  without j u r i s d i c t i o n  t o  al low 

t h i s  claim. 

(46) January 11, 1956; February 3,  1958, t o  Janes Sun Eagle,  
invest igat ion,  e tc .  -- $3,000.00 

The-defendant objected t o  the  allowance of t h i s  item on t he  ground 

. t h a t  i t  was not supported by vouchers or  statements showing t h e  time, 

p lace  and services rendered. The at torneys have submitted cancel led 
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checks showirg pzymezts to t l lFn ,z  $2,750.00 of the  claimed $3,000.00 

i t e m .  M r .  Viieeler t e s t i f i e d  t h 2 t  t h e r e  w3s one check f o r  $250.00 

which he  c o d d  r o t  f i n d ,  2nd 2 2  evidence of see:: $250.00 pzyment h a s  

been s ~ b m i t t e d .  9e t e s t i f i e d  t h z t  t h e  s e r v i c e s  rezdered by Chief  Sun 

E a ~ l e  extended over a per iod  fran Jeriiiary, 1953, u c t i l  t h e  h e a r i n g  on 

t 3 e  L i s b i l i t y  phese of t h i s  c a s e  d i i c 5  v t s  h e l d  i n  abaxt  February ,  1957. 

?ir. Wheeler t e s t i f i e d  t k a t  Chief Szx Ezgle r e rde red  v a l u a b l e  s e r v i c e s  i n  

cosr tect icn ~ i t h  ttZe prosec:z_ltio;l of tl:e clzim. 5e w a s  z f c l l - b l o o d  Pawnee 

8f!d was ell,oqei t o  tzlic. +o the f r ~ l l - b l o o d  I z d i z c s ,  t o  m a k e  ocit r e p o r t s ,  

2ad t o  i n v e s t i g z t e  t 3 e  e u i s t e r c e  of ax e r?zo log ica l  r e p c r t  by P r o f e s s o r  

Throbun. Comzissior? firids t h a t  t>e sm of $2,750.00 i s  a= a l l o w a b l e  

. J 7. 

i tem of reimbarsz3le  expense, azd the sm of $250.00 i s  d i sa l lowed .  

(L7) Ja~?::zy 31 ,  1953, t 3  Ms.y 22,  1953, s e c r e t a r i n l .  -- $538.57 

T5is ita r e ? r e s e r ~ t s  pzyn2zts nade d7zr i~g  t h e  f o u r  mo;th p e r i o d  

f o r  s e c r e t a r i a l  s e r v i c e s  r equ i r ed  ia  p r e p z l - g  prcpcsed f i n d i n g s  of  f a c t .  

T5e C o n m i s s i o ~  b e l i e v e s  t>at t3is i s  xcrk n o m e l l y  performed by t h e  

2 t t o r z e y  f a r  w5ic3 ccmpensztio3 i s  i ~ t l - ~ ? e d  w i t 5 i c  t3.e f e e s .  Fais i t e m  

i s  no t  allowed as a reimbnrs&le espezse. 

rs, -ae deferzdzzt %as objec ted  t~ t k e  z i l c ~ z z c e  of 21y of  t h e  expenses  

i nc l a6ed  i n  t5is i tem ccz tezdixg  thzt  :he t r i p  t o  Wzs3ington i n  k ~ g u s t ,  

1962, wzs ur-recesszry co tire prosecxtlion s f  t h e  case. The Ccnmission 

b e l i e v e s  t 5 a t  t2-e t r i p  was made ia cr\zzectia.=, w i 5  s e r v i c e s  r ende red  by 
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t h e  a t torneys  f o r  the  Pawnee Indians,  and t h a t  those  items which appear 

reasonable and amply supported should be allowed a s  reimbursable expenses. 

Included i n  the  i temizat ion a r e  t h e  following: 

Insurafice -- $5.61 
Long dis tance  and l o c a l  c a l l s  -- $18.25 
Taxis i n  Washingcon -- $19.50 

The Commission consider6 t h a t  t h e  i t e m  f o r  insurance represen t s  a 

personal  item and i s  not an allowable reimbursable expense. We have.noted 

t h a t  t h e r e  e r e  phone charges appearing on t h e  h o t e l  b i l l .  I n  add i t ion  t h e r e  

i s  a genera l  l i s t i n g  of long dis tance"and l o c a l  calls t o t a l i n g  $18.25 f o r  

which t h e r e  i s  no explanation. I n  t h e  zbsence of any explanat ion t h e  Com- 

mission f i n d s  t h a t  t h i s  item cannot be allowed a s  a reimbizrsable ex?ense. 

I n  add i t ion  t o  t a x i  charges of $6.80 and $2.10, both of which appear t o  be 

reasonable,  the re  i s  a lump sum charge under t h e  i t emiza t ion  t a x i s  i n  

Washington of $19.50. I n  the  abserce of =y explanat ion f o r  t h i s  l a r g e  

charge f o r  taxis, t h e  Commission f i n d s  t3at t h i s  cznnot be allowed as a 

reimbursable expense. The Commission f i n d s  t h a t  those i t e m s  t o t a l i n g  

$53.36 r e f e r r e d  t o  sbove a r e  not allowzble 2s reimbursable expenses. The 

remaining $215.39 i s  allowed. 

(I) Yarch 25, 1949, t r a v e l  -- $300.00 

This  claim hes no t  been supported by any r e c e i p t s  o r  vouchers and 

i s  covered only by a genera l  i te rc iza t ion based on es t imates .  The Com- 

miss ion  f i n d s  t h a t  t h i s  sum is  not  ellowable a s  a reimbursable expense. 

( 2 )  May 6, 1949, Elco Greens5ields -- $5.00 

The defendvlt has  removed any object ions  t o  t h e  allowance of t h i s  
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i t e n  and the  Cmxission f inds  chat it i s  allowable as a reimbursable 

expense. 

( 3 )  .Aidaxst 1 2 ,  1949, t r ave l  -- $110.00 

This item i s  supported only by a general  i temizat ion based on 

es t imates  2 ~ d  i s  not allowed a s  a reimbursable expense. 

The d e f e n d a ~ t  has no object ion t o  t h e  allowance of $111.04 of t h i s  

item. The remaining $193.36 i s  supported only by a genera l  i t e m i z a t i o n  

based 03 est imates.  The Commission f i c d s  t h a t  t h e  sum of $111.04 i s  

allowa3le as  reimbursable expense, a d  the  rezaining $193.36 i s  disal lowed.  

(5) 19a9,- t r a v e l  and niscel lzneous  -- $409 -65 

The defendant has no o b j e c t i o r  t o  the  allowznce of $169.64 of t h e  

claiined amour.+. The reinaining $24O.Ol is  supported o d y  by a g e n e r a l  - 2 
i t e n i z a t i o n  based OE est imates.  Tke Colnrnission f inds  t h a t  t h e  sum of 

$169.64 i s  an allcwable reimburs2ble expense. The sum of $240.01 i s  

disallowed. 

(6) 1950, miscellaneous -- $1,G00.00 

O f  t h i s  claimed axnoun? the  only itemizztiorr which has  been furnished 

concerns a t o t a l  sum of $110.00 paid t o  June Ahrens or  Mrs. J. L. Ahrens 

f o r  s tenogrepkic pnrposes ic connectioz with t h e  Pawnee case. The Com- 

mission f i n d s  t h a t  t h i s  explzcat ioa  i s  not  zdequate f o r  t h e  $110.00 ex- 

pendi ture ,  and the  e n t i r e  $1,000.00 item i s  disallowed a s  a reimbursable 

expense. 

(7) Febrzarv 9,  1951. t r a v e l  -- $150.00 

Receipts  t o t a l i n g  $42.55 hsve been f i l e d  i n  sapport of t h i s  item. 
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The defendant has no objection to the alluwance of this sum. The 

remaining $107.45 is covered only by a general itemization based on - 
estimates. The Commission finds that che sum of $42.55 is allowable 

as a reimbursable expense. Tne sum of $107.45 is disallowed. 

(8) 1951, secretarid -- $15.00 
No explanation has been furnished as to the time and nature of 

the ser;etarial services rendered. In the absence of any showing that 

such services were beyond those usually performed as part of the com- 

pensation included within the attorneys' fees, this item cannot be allowed 

as a reimbursable expense. 

(9) 1951, travel -- $150.00 
Receipts have been filed totaling $57.34, and the defendant has 

no objection to the allowance of this sum. The balance of $92.66 is 

supported oaly by an estimated itemization based on estimates. The Com- 

mission finds that the sum of $57.34 is allowable as a reimbursable ex- 

pense. The sum of $92.66 is disallowed. 

(10) 1952, travel -- $200.00 
The only evidence in support of this item was a general itemization 

based on estimates. The Commission finds that this entire sum of $200.00 

must be disallmed as a reimburszble expense. 

(11) 1952, travel -- $200.00 
The only evidelzce in support of this category was a general iternizaeion 

based on estimate. Tie Commission finds that the entire sum of $200.00 is 

disallowed zs a reimbursable expense. 
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(12) 1953, r e n t  axd rn iscel la~eous  -- $49 .I4 

This charge represents  one-half the  r e n t  of an zpartment while 

X r .  Honnold was l i v i 2 g  i n  Washington, The Commission f inds  t h a t  the re  

has rrot been a s u f f i c i e n t  explanation f o r  the  necess i ty  of M r .  Honnold's 

res idence  i n  Washington during the week claimed. This item i s  disallowed 

a s  a reimbursable expense. 

(13) 1954, t r a v e l  and l iv ing  expenses -- 7% months i n  
Washixzton. D. C. -- $1,473.83  

The Cominisslo~ f l n d s  t h a t  the re  i s  riot a s a t i s f a c t o r y  explanat ion 

f o r  the  necess i ty  f o r  Xr. Honaold t o  l i v e  i n  Washizgton f o r  7% months 

i n  c o m e c t i o n  with t h e  prosecaticn of the  Parnee claim, and t h i s  e n t i r e  

anount i s  disallowed a s  a reimbursable expense. 

(14) 1958, paid t o  Whe~,ler & Wheeler f o r  advancement of 
a p p r a i s e r s '  fees  -- $15.000.00 

This i s  discussed u d e r  items (5) and (45) of t h e  k3eeler  & Wheeler 

claims. W e  a r e  wltEout j u r i s d i c t i o n  t o  al low t h i s  claim. 

I n  summary o m  decis ion with r e s p c t  t o  the claimed expenses i s  

a s  follows: -f 

Claimed exDenses of Wheel2r and Wheeler 

Claimed $31,457-52 
Bot allowed by t h i s  Commission -16,292.09 

~ o t a l  allowed $15,165.43 

Claimed $21,147.71 
Not allowsd by t h i s  Commission -18,981.45 

Tota l  allowed $ 2,166.26 
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Claimed expenses of Wheeler and Wheeler 
(supplemental pe t i t ion)  $10,730.56 

Not allowed by t h i s  Ccnnmission -10,164.78 

Total  allowed $ 565.78 

' fl 
Additional claimed expenses of 
Wheeler and Wheeler $ 268.75 

Not allowed by t h i s  Comission -53.36 

Total  allowed $ 215.39 

Allowed as  reimbursable expenses, 
R e e l e r  and Wheeler, John Wheeler, Jr . , 
Robert Wheeler and John Wheeler, Jr . , 
as Executor of the  Es ta te  of .John M. 
Wheeler, deceased - $15,946.60 

Allowed as  reimbursable expenses, 
Arthur 3. Eonnold ( t o  be paid t o  
Georgia W. Honnold, as  Executrix of 
t he  Es ta te  of Arthur B, Honmld, 
deceased) - $ 2,166.26 

/s/ Arzhur V, Watkins 
Chief Commissioner 

/s/ Wm. M. Holt 

/s/ T. Harold Sco t t  
Associate Commissioner 




